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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

ANTHONY WALLACE, )

Plaintiff, ;
V. ; No.: 2:17-CV-159-TAV-MCLC
RANDY LEE, Wardenegt al, ;

Defendants. : )

MEMORANDUM AND ORDER

This is a pro se prisoner@vil rights action broughtuinder 42 U.S.C. 8§ 1983 by
Anthony Wallace (“Plaintiff”), aserting numerous deprivations his civil rights by 41
separate defendants [Doc. 2]. Also pending Plaintiff's motion for leave to proceed
forma pauperigDoc. 1] and his motion to appoint counsel [Doc. 3].

For the reasons that follow, Pl&ffis motion for leave to procead forma pauperis
[Doc. 1] will be GRANTED. Upon initial screening, the Court finds that Plaintiff's
complaint is sufficient at thistage to state a plausible claim against Defendants Bailey,
Stiles, and Hathaway for viting Plaintiff's right to pesonal safety mder the Eighth
Amendment, and this case mpyoceed on that claim againkhose three defendants.
However, Plaintiff has failed to state amgher claim against any other defendant.
Accordingly, all other claims and all other defendants willCiEMISSED from this

action. Plaintiff's motion to gmint counsel [Doc. 3] will bBENIED without prejudice .
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l. Motion for Le ave to Proceedn forma pauperis

As an initial matteraccording to Plaintiff's adpcation for leave to procead forma
pauperis[Doc. 1] and accompanying trust funéitsiment [Doc. 1-1], he lacks sufficient
financial resources to prepay the filing fe instituting a civil aton. Accordingly,
Plaintiff's application for leave to proceedforma pauperigDoc. 1] will be GRANTED
and, in accordance with 28 &IC. § 1915(a)(1) of the iBon Litigation Reform Act
(“PLRA"), he will be permittedo commence thiaction withoutprepaymenbf the filing
fee. However, pursuant to 8 1gbX1) of the PLRA, he is na@ntitled to a waiver of that
fee altogether and will be required to pag thll amount of the filing fee, including an
initial partial filing fee, in installmnts as set forth in the PLRASee McGore V.
Wrigglesworth 114 F.3d 601, 604 (6th Cir. 199Yerruled on other grounds by Jones v.
Bock 549 U.S. 199 (2007) (“Whean inmate seeks pauper status, the only issue is whether
the inmate pays the entire fee at the initiatd the proceeding avver a period of time
under an installment plan. Prisoners areamgér entitled to a waiver of fees and costs”).

Accordingly, Plaintiff will be ASSESSED the full filing fee of $350.00 for

instituting a civil action.See28 U.S.C. § 1914(d).Pursuant to 28 U.S.C. § 1915(b)(1),

1 Because Plaintiff has been granieforma pauperistatus, the standard administrative
fee of $50.00 for filing a civil aan is not applicable. 28 UGS. § 1914(a); Judicial Conference
of the United States, Distri€ourt Miscellaneous Fee Sched#l®4 (effective December 1, 2016).
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the custodian of Plaintiff's imate-trust account at thesiitution where he now resides
DIRECTED to submit, as an initial partial filing ég twenty percent (6) of the greater
of (1) the average monthly plesits to Plaintiff's account; or (2) the average monthly
balance in Plaintiff's accourior the 6-month period immeately preceding the filing of
the complaint. Thereafter, tisastodian shall submit to theeaZk twenty percent (20%) of
Plaintiff's preceding month’s income creditéd his account, bubnly each time the
amount in the account exceedn tollars ($10.00), until thiotal $350.00 fee has been
paid in full. 28 U.S.C. 8§ 1915(b)(2). The ClerkDHRRECTED to forward a copy of this
Order to the Court’s financial deputy.

Payments should be sent to: Clerk, €S 220 West Depot Street, Suite 200,

Greeneville, Tennessee 37743. To ensure tange with this fee-collection procedure,

the Clerk isDIRECTED to mail a copy of this order to the custodian of inmate accounts
at the institution where Plaintiff isow confined. The Clerk is alfSdRECTED to furnish
a copy of this order to the Cowstfinancial deputy. This ordehall be placed in Plaintiff's

prison file and follow him if he is transfred to another correctional institution.

2 The Court’'s docket reflects that Plainiifincarcerated at the Northeast Correctional
Complex. However, according to the TennesBepartment of Corrections’ on-line Inmate
Locator Service—which allows the public to track the location of state inmates—Plaintiff is
currently incarcerated at Riverbend Maximum 3ggunstitution. Pursuant to Fed. R. Evid.
201(c), the Court may take judatinotice of the informatioprovided on the Inmate Locator
Service. See, e.g.Demis v. Sniezelb58 F.3d 508, 513 n.2 (6th Cir. 2009) (citiHgrvey v.
Eichenlaub 2007 WL 2782249, at *1 (E.D. Mich. Seg#, 2007)). Accordingly, the Court will
do so here and the Clerk [HRECTED to update Plaintiff's adéss to Riverbend Maximum
Security Institution, 7475 Cockrill Bel Boulevard, Nashville, Tennessee 37243-1048.
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Il. Screening

A. ScreeningStandard

The Prison Litigation ReforrAct (“PLRA”) directs district courts to screen prisoner
complaints for cognizable claims and to dismssg spontethose that are frivolous,
malicious, or fail to state a claim on whicHieé may be granted, or those that seek
monetary relief against a defendant whoinsnune from such relief. 28 U.S.C. 88
1915(e)(2)(B)(i))and 1915A(b)(1)Benson v. O’'Brian179 F.3d 1014 (6th Cir. 1999).

In screening Plaintiff’'s complaint, the Cowecognizes that a pro se pleading filed
in a civil rights case is to be ldeto a less stringent standdhdn a formal pleading drafted
by a lawyer; thus, the Court constrigegh pro se complaints liberalliaines v. Kerner
404 U.S. 519, 520 (1972)Villiams v. Curtin 631 F.3d 380, 383%6th Cir. 2011).
Nevertheless, a pro se complatii must plead “enough facts state a claim to relief that
is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007), meaning
that the factual content pled the complaihmust allow the court “to draw the reasonable
inference that the defendantli@ble for the misconduct alleged&shcroft v. Igbal 556
U.S. 662, 678 (2009) (citingwombly 550 U.S. at 556).

This “facial plausibility” standard does naquire “detailed factal allegations, but
it demands more than an unadorned, tHerdfant-unlawfully-harmed-me accusation.”
Id. (citations and internal quation marks omitted). A pleadj that offers “labels and
conclusions” or “a formulaic recitation of tledements of a cause attion will not do.”

Id. (citing Twombly 550 U.S. at 555). Nor does a cdapt suffice if it tenders “naked



assertion[s]” devoid of “fuher factual enhancementld. (citing Twombly 550 U.S. at
557).

The Sixth Circuit Court of Appeals has hélét this facial plasibility standard, as
articulated infTwomblyandlgbal, also “governs dismissalsrftailure to state a claim under
[the PLRA] because the relevant statutory lagguacks the language Rule 12(b)(6).”
Hill v. Lappin, 630 F.3d 468, 4771 (6th Cir. 2010).

B. Plaintiff's Complaint

Plaintiff's complaint alleges that on Ap20, 2017, he was released from the
Security Management Unit (“SM') to Unit 8 of the maincompound at the Northeast
Correctional Complex (“NECX”) [Doc. 2 p. 5]The next day, Plaintiff was informed by
Lieutenant Bailey that several inmates assecl with a gang known as the Vice Lords
indicated that they would kilPlaintiff if he returned tdhe compound, in retaliation for
Plaintiff previously having “stuck” a Viceord at the West Tennessee State Prisdi [
Plaintiff alleges that there Habeen an ongoing threat by Vice Lords towards his life
since around November 2014, when he weked in the mainompound of NECXIf.].
Despite being aware of the threat, Bailey alldvadaintiff to returnto Unit 8 of the main
compound [d.]. Plaintiff further alleges that haformed Ms. Stiles, his Mental Health
Counselor, of his fears at@y appointment and specifically expressed his fears to both
Stiles and Nurse Practitioner Hathiay on June 12, 201d[ pp. 5-6].

On June 19, 2017, Pl alleges that he wassaaulted by inmates Mann,

Monholland and Smith, in Unit 8, atdliirection of inmate Gerald Whitel[ p. 6]. During



the assault, Plaintiff and his attackersaadre pepper sprayed byidentified officersid.].
Plaintiff was able to get away, and he reado his cell to stop the bleeding on his face
[Id.]. He then ran back downstairs to front, White with whom he exchanged “words
and punches,” before Plaifitended up on the flootd.]. Two John Doe officers put him

in a “very tight headlock” ath“excessively choked” him “without any reasonable cause to
do so” and without restraining/hite, despite the fact thaVhite displayed a homemade
weapon during the confrontatiotd]]. Plaintiff was released from the chokehold after
about “ten to twentgeconds” when inmat&urns, Davis, Thomas and Merritt intervened
[Id. p. 7].

Several hours later, foutohn Doe Tact-team officeraggressively” escorted
Plaintiff to medical for treatment of weral injuries to his face and backl.]. Under
pending investigation (“P.1.”), he then was esedttio a cell in Unit 2, where he alleges the
four John Doe Tact-team officers stripped hinmiboxer shorts and left him in the “cold
cell,” without bed linens and without allowirfgm to take a shower to stop the pepper-
spray from burning his bodyd.].

The following day, the same four Jobwe Tact-team officers, led by Sergeant
McCracken, brought inmates Thomas, Merittirns and Davis intd&Jnit 2 and placed
them in cells near Plaintifid. p. 8]. Two of Plaintiff's attackers, Monholland and Smith,
also were locked up at thene, but Mann, the other attker, and White, the purported

mastermind, were never locked up “due tortigang affiliated influences and ties with the



administration” [d.]. Plaintiff alleges that both ebld have been locked up under
Tennessee Department@bérrections policylf.].

During the institutionainspection that same day,aiitiff alleges that Sergeant
McCracken and Warden Randyd_mformed Plaintiff thatyou done fucked up” and that
they did not want to talk to himid. p. 9]. After the invstigation was concluded,
McCracken “wrote up” Plaintiff fothree disciplinary infractiondd.]. Plaintiff alleges
that McCracken never spoke to him or anyetse involved in thencident except for
Mann and Whitelfl.].

Later that day, Plaintiff spoke to MeguBiiitt in Mental Health and told her of the
“ill-mannered behavioand corruption bag displayed towards ngy the administration”
and also told her that he eded to take a shower. Birittdicated she would tell Unit
Manager Walker about his condition so Pldirtould take a shower, but Plaintiff never
took one that dayld.]. The following day, Plaintiff spoke to Assistant Warden Hampton
and Unit Manager Walker, and thalso indicated thegid not want taalk to Plaintiff,
which made it clear to him that the “adminagion was deliberately abusing, oppressing
me because of the incidentth the Vice Lords” [d. p. 10]. Plaintiff again expressed his
fears for his safety to Britt at Mental Healtd.] On June 22, 2017, Plaintiff alleges that
Corrections Officer (“C/O”) Fisher threatenadn after Plaintiff informed the Jane Doe
nurse that he did not feelfsaaround the staff, although Corporal Giarusso did remove

Fisher from the unitld.].



Plaintiff later was placed back in the S\Mprogram at the direction of Warden Lee
because, according to Moody, ‘anlen Lee is mad at yould] p. 11]. OnJuly 1, 2017,
Fisher informed Plaintiff he was being mouvedJnit 4, but Plainff refused to moveld.].
Later, eight John Doe officers led by Serge@atcia arrived and thagened to beat up
Plaintiff if he did not movelfl.]. Plaintiff was moved to Unit 4, where his television was
confiscated “for no reason,” the cell wasrfeess,” the walls leaked water, and the light
fixture was hanging from the frame with electrical wires coming lolf [ The next day
Corporal Ozzborne and C/O Samg returned his televisiotd.]. On July 3, 2017, Plaintiff
was moved to Unit 1 by C/O Parks and C/O Jordidnpp. 11-12].

On July 10, 2017, Plaiiff wrote to Commissioner Tony Parker about the
“deliberate abuse” Warden Lee and his stad#fe conducting towards Plaintiff, but Parker
never took any action coneang Plaintiff's safety [d. p. 12].

C. Analysis

To state a claim under 8§ 1983, the plaintiffist allege and show: 1) that he was
deprived of a right secured bye Constitution or laws of tHenited States; and 2) that the
deprivation was caused by a persotingcunder color of state lawRParratt v. Taylor 451
U.S. 527, 535 (1981) (overruled in partDgniels v. Williams474 U.S. 327, 330 (1986));
Flagg Bros. v. BrooksA36 U.S. 149, 155-56 (197®tack v. Barberton Citizens Hosp.
1.34 F.3d 1265, 126(6th Cir. 1998). Both pts of this two-part test must be satisfied to

support a claim under § 198%ee Christy v. Randle@32 F.2d 502, 504 (6th Cir. 1991).



Here, Plaintiff has not identified any sjfec constitutional bases for his § 1983
claims. Liberally construing Rintiff's allegations and prayer for relief, the Court discerns
that Plaintiff is attempting to assert ¢t under the Eighth Aemdment to the United
States Constitution for: (1) failute protect; (2) excessive forg@) verbal threats; and (4)
conditions of confinement. laddition, he alleges in his recador relief that all of the
defendants conspired to “oppress” his rigimsler the First, Second, Fifth, Eighth, and
Fourteenth Amendments. Evaffording Plaintiff's complaiha liberal construction, the
Court finds that he has failed to state arguplble claim for relief under § 1983, except
for his Eighth Amendment claim against Bail8files, and Hathaway for violation of his
right to personal safety and right to be ffiemm violence at the hands of other prisoners.

1. Personallnvolvement

As an initial matter, Platiff's complaint lists 41 sepate defendants, including
sixteen John/Jane Does. However, with respect to mahgsé¢ defendants the complaint
fails to allege any specific condughich violated his civil rights.

To hold an individual defendant liablender 8 1983, a plaintiff must allege
“personal involvement.'Grinter v. Knight 532 F.3d 567, 575 (6t€ir. 2008) (internal
citation omitted). Itis a basic pleading essémiiat a plaintiff attribute factual allegations
to particular defendantsTwombly 550 U.S. at 555 (holding thiat order to state a claim,
the plaintiff must make sufficieérallegations to give a defendant fair notice of the claim).

The Sixth Circuit has found that, “[w]heagperson is named as a defendant without

an allegation of specific conduthe complaint against him ssbject to dismissal, even



under the liberal construction aftted to pro seomplaints.” See Gilmore v. Corr. Corp.
of Am, 92 Fed. App’x 188, 190 (6th Cir. 2004lismissing complainihere plaintiff failed

to allege how any named defendant wasived in the violation of his rightsiFrazier v.
Michigan, 41 Fed. App’x 762, 764 (6 Cir. 2002) (dismissing plaintiff's claim where
complaint did not allege with any degree odaificity which of the named defendants were
personally involved in or responsiblerfeach alleged violation of rightsiriffin v.
Montgomery 238 F.3d 421, 2000 WL 1800569, at(&h Cir. Nov. 30, 2000) (requiring
allegations of personal involvement for each defendRalyiguez v. Jah®04 F.2d 708,
1990 WL 82722 at *1 (6th €i1990) (“Plaintiff's claimsagainst those individuals are
without a basis in law as tltmplaint is totally devoid of allegations as to them which
would suggest their involvement in teeents leading to his injuries.”).

Here, Plaintiff names as a defendant every character that is even peripherally
involved in the broader narrative underlying tasnplaint, regardless of what their role in
the events in question may have been. é&@mple, he names as a defendant Corporal
Giarusso, whose only involveant was the removal of C/Bisher from Plaintiff's unit
after Plaintiff alleges Fisher threatened hile names as defenda Corporal Ozzborne
and C/O Sangent, who did nothing but retusitelievision, and C/O Parks and C/O Jordan,
who merely moved him betweemits. John Doe # 15 and JdDee #16 appear to be the
nurses who gave Plaintiff stiches. Casenifger Moody is described as having “no say-
so” in Plaintiff’'s placement. He also lists@efendants Burns, DaiThomas, and Merritt,

fellow inmates whom he identifies only as “witnesses.”
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In failing to allege and show what any oéthbove defendants did or did not do that
violated his rights under th@onstitution or laws of the Uied States, Plaintiff has not
stated a claim for relief againany of them. Accordingly, the following defendants will
beDISMISSED from this case for lack of personavotvement in any alleged deprivation
of Plaintiff's rights: Case Manager MoodyCorporal Ozzborne, Corporal Giarusso,
Megumi Britt, C/O Sangent, C/Barks, C/O Jordan, Inmate B3, Inmate Davis, Inmate
Thomas, Inmate Merritt, John Doe #15, and John Doe #16.

2. Non-StateActors

Plaintiff also names as defendants Madonholland, and Smith, the three inmates
who allegedly attacked him, as well as thepputed mastermind behirde attack, inmate
Gerald White.

To state a claim under 42 U.S.C. § 198pJantiff must allege that the purported
deprivation of his rights was committed bperson acting under color of state laWwest
v. Atkins 487 U.S. 42, 48 (1988pominguez v. Corr. Med. Sery5855 F.3d 543, 549 (6th
Cir. 2009);Street v. Corr. Corp. of Am102 F.3d 810, 814 (6th Cil996). In order for a
private party’s conduct to be der color of state law, it mubt “fairly attributable to the
State.” Lugar v. Edmondson Oil Co457 U.S. 922, 937 (1982Ftreet 102 F.3d at 814.
There must be “a sufficiently close nexusvieen the State and the challenged action of
[the defendant] so that thetmm of the latter may be fairly treated as that of the State
itself.” Skelton v. Pri-Cor, In¢963 F.2d 100, 102 {6 Cir. 1991) (citinglackson v. Metro.

Edison C0.419 U.S. 345, 351 (19Y4 Plaintiff has not presésd any allegations by which
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the conduct of his fellow inmatesuld be fairly attributed tthe State. Accordingly, he
fails to state a § 1983 claim against Mannnkalland, Smith, and Gerald White, and they
will be DISMISSED as defendants in this action.
3. SupervisoryLiability

Plaintiff also has named various administratbfficials at the prison as defendants.
To the extent Plaintiff has made specificttaal allegations against these administrative
officials relating to a specific claim, those glie¢ions will be addressed in the analysis of
that specific claim. However, to the extdpiaintiff seeks to hold any administrative
official liable based solely ohis role as a supervisor, a ting@f supervisory liability is
unacceptable in a § 1983 caseee Ashcroft v. Iquab56 U.S. 662, 67 (2009) (“[O]ur
precedents establish . . . that Governmefficials may not be held liable for the
unconstitutional conduct of their subordinates uraléneory of respondeat superior.”);
Monell v. New York City Dept. of Soc. Serv86 U.S. 658, 691 @r8) (finding that
liability under 8§ 1983 may nobe imposed simply because defendant “employs a
tortfeasor”). The law is settled that 8 198biidy must be based amore than respondeat
superior, or a defendant’gyht to control employeesTaylor v. Mich. Dept. of Cory.69
F.3d 76, 8081 (6th Cir. 1995At a minimum, “a plaintiff mst plead that the Government
official defendant, through the officiall®wn individual actions, has violated the
Constitution”Igbal, 556 U.S. at 676-77. Accordinglgny claims Plaintiff is seeking to
raise against a prison administrator solelyiagigrom his or her supervisory role will be

DISMISSED.
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4. PersonalSafety

Plaintiff's complaint allegeshat he was informed bBailey that several inmates
with gang affiliations haéhdicated that they would kill Pldiiff if he returned to the main
compound, and that despite beawgare of that threat, BaileYl@aved Plaintiff to return to
the main compound. He alsdleges that he informedtiles of his fears on numerous
occasions and specifically expressed his fears to both her and Hathaway a week before he
was attacked.

Inmates have a constitutionally protecteghtito personal safety grounded in the
Eighth Amendment.Farmer v. Brennan511 U.S. 825, 833 (1994)This right includes
the right be free “from violence #te hands of other prisonersBishop v. Hackel636
F.3d 757, 766 (6tiCir. 2011) (quoting-armer, 511 U.S. at 833).Thus, prison staff are
obliged “to take reasonable measures to gueesathie safety of thenmates” in their care.
Hudson v. Palmerd68 U.S. 517, 526-27 (1984). Tdaddish a violation of this right, a
plaintiff must show that a defendant was detitely indifferent to the Plaintiff's risk of
injury. Walker v. Norris917 F.2d 1449, 1458th Cir. 1990)McGhee v. Foltz852 F.2d
876, 880-81 (6th Cir. 1988).

Here, Plaintiff's complaintlleges that Lt. Bailey waaware of the threats made
against Plaintiff by the Vice Lords but allowhdn to return to thenain compound. He
alleges that Ms. Stiles and Mdathaway also were aware tifose threats. Liberally
construing the complaint, the Cotinds that Plaintiff's alleg@ons, if accepted as true, are

sufficient at the screening stage to statplausible claim under § 1983 and the Eight
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Amendment against Lt. Bailey, Ms. Stilemnd Ms. Hathaway, fofailure to protect
Plaintiff from violence at the hands of his fellonmates. This case will proceed against
those three defendants on this claim.

5. Excessivd-orce

Plaintiff's complaintalleges that, during his altercatiomith White, he “somehow
end[ed] up on the floor, facfic] down, in a very tightheadlock) overlyexcessively
being choked out by two Jotdoe officers without any reasonable cause to do so” [Doc.
2 p. 6]. After about “ten awenty seconds” the two John Doe officers released him from
the headlock due to fellow inmates interveniley p. 7].

The Eighth Amendment prohibits ehimposition of “cruel and unusual
punishments” upon prisoners.3J.Const. amend. VIIl. However, not every shove or
restraint gives rise to a constitutional violatidtarrish v. Johnsor800 F.2d 600, 604 (6th
Cir. 1986). On occasion, “[tlhe maintenartgrison security andiscipline may require
that inmates be subjected to physical aohiactionable as assault under common law.”
Combs 315 F.3d at 556 (citinBelfrey v. Chambergl3 F.3d 1034, 103(6th Cir. 1995)).
Prison officials nonetheless violate the ElgAmendment when their “offending conduct
reflects an unnecessary amenton infliction of pain."Williams v. Curtin 631 F.3d 380,
383 (6th Cir. 2011) (interh@uotation marks omittedBailey v. Golladay421 F. App’x.
579, 582 (6th Cir. 2011).

Because Plaintiff was a convicted prisoner at the time of the relevant incident, the

Court examines his excessive forddaim under the Eighth AmendmenKingsley v.
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Hendrickson 135 S. Ct. 2466, 2478015). In determiningvhether prison officials
violated the Eighth Amendment by “inflictig] unnecessary and wanton pain in using
force upon a prisoner,” the “core judicial ingi is “whether force was applied in a good-
faith effort to maintairor restore discipline, or maliciousiyd sadistically to cause harm.”
Hudson v. McMillian 503 U.S. 1, 6—7 (1992) (quotiMyhitley v. Albers475 U.S. 312,
320-21 (1986))see also Williams v. Curti531 F.3d 380, 383 (6th Cir. 2011).

Here, upon careful consideration of RlHi’'s allegations the Court finds that
Plaintiff has failed to state a plausible olaof excessive force amst the two John Doe
officers. It is clear from the allegations Bfaintiff's complaintthat the officers were
engaged in an effort to break up a figh¢tween Plaintiff and White. Plaintiff
acknowledges that he and White werelanging punches between the two John Doe
officers and “somehow” Plaintifnded up on the floor. Hegh alleges that two John Doe
officers put him in a tight headlock andxtessively choked” imn. However, even
construing the complaint liberallyhere is no basis for the Court to conclude that under the
facts as Plaintiff has alleged them that tffecers were acting maliously or sadistically
to harm him, rather than acginn a good faith effid to restore discime. And Plaintiff
makes no allegation that he suffered any painoyy, or harm from the incident. A de
minimis use of physical force that is foépugnant to the consamce of mankind” does
not violate constitutional right$judson 503 U.S. at 9, and “aysh or shove’ that causes

no discernible injury almostertainly fails to state a lid excessive force claimWilkins
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v. Gaddy 559 U.S. 34, 38 (2010). Under thesewinstances, the Courtfis that Plaintiff
has failed to state a plausible claim of excessive force, and this claim RIEMISSED.
6. Verbal Threats

Plaintiff’'s complaint alleges that C/O Fahthreatened him and said “I'll kick your
ass, boy” [Doc. 2 p. 10]. Plaintiff furthefleges that on a separate occasion Sergeant
Garcia and eight John Doe officers thezesd to beat him up and tase hilah. [p. 11].
Plaintiff's allegations are insufficient toagé a claim upon which lref may be granted.

Allegations of verbal harassmteor threats by prison offials toward an inmate do
not constitute punishmentithin the meaning of & Eighth Amendmentlvey v. Wilson
832 F.2d 950, 955 (64Gir.1987). Nor do allegens of verbal harassnt rise to the level
of unnecessary and wanton infliction ofirp@roscribed by the Eighth Amendmend.
Even the occasional or sporadic use ofial slurs, although unprofessional and
reprehensible, does not rise teael of constitutional magnitudeSeeTorres v. Oakland
Cty., 758 F.2d 147, 152 (6th Cir. 1985).

Thus, Plaintiff's allegations that Fishé&arcia, or the eighlohn Doe defendants
threatened him, and thatsher used a degrading epithalthough unprofessional and
deplorable, do not rise to a deprieat of constitutbnal dimensionsSeevey, 832 F.2d at
954-55. Accordigly, Plaintiff's complaint fails tostate an EighttAmendment claim
against these defendants arising from thaleged threats, and this claim will be

DISMISSED.
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7. Conditions of Confinement

Plaintiff's complaint contains numeroadlegations which th€ourt discerns as
claims regarding the conditions of his confirer Specifically, Plaintiff alleges that,
while he was under pendj investigation, the four Jolidoe Tact-team officers “stripped
him to his boxer shorts” and placed him ifcald cell without any be linens or shower”
[Doc. 2 p. 7]. Later, when he was moved ibkait 4, Plaintiff alleges that his television
was confiscated “for no reason,” that his celbwa mess,” the “wall¢eaked water,” and
the “light fixture was hanging off the fmze with electrical wires coming outld. p. 11].

“[T]he Constitution does not mandate comfortable prisorigliodes v. Chapman
452 U.S. 337, 349 (B1). In claims regarding conditiommd confinement, only extreme
deprivations can be characterized as puméstit prohibited by the Eighth Amendment.
Hudson 503 U.S. at 8-9. An extreme deption is one “so grave that it violates
contemporary standards of decency to expog®neunwillingly to such a risk. In other
words, the prisoner must showvattihe risk of which he complains is not one that today’s
society chooses to tolerateMelling v. McKinney 509 U.S. 25, 3§1993) (emphasis in
original).

The deprivation alleged must result in thenial of the “mininal civilized measure
of life’s necessities.Rhodes452 U.S. at 3475ee alsdVilson v. Yaklich148 F.3d 596,
600-01 (6th Cir. 1998). The @ghth Amendment is only congexd with “deprivations of
essential food, medical care, or sanitatian”“other conditions intolerable for prison

confinement.” Rhodes 452 U.S. at 348 (citation omitte Moreover, “[n]ot every
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unpleasant experience a prisoner might enehrige incarcerated constitutes cruel and
unusual punishment within the méagn of the Eighth Amendment.vey, 832 F.2d at 954.

Even construing Plaintiff's complaint Epally, the Court finds that none of the
conditions Plaintiff asserts ingicomplaint rise to the levef an “extreme deprivation”
that would be required to state a plaustbighth Amendment claim. “Routine discomfort
Is ‘part of the penalty that criminal offendgpay for their offenses against society.”
Hudson v. McMillian503 U.S. 1, 9 (1992) (quotiikhodes452 U.S. at 347). That is why
“extreme deprivations are required to make a conditions-of-confinement claimId.
Thus, Plaintiff's allegations—a cold and mes®Jl, a confiscated television, leaky walls,
and a broken light fixture—while unpleasatib, not constitute “deprivations of essential
food, medical care, or sanitation” or “otleanditions intolerable foprison confinement,”
Rhodes 452 U.S. at 348. Indeed, these @@imms amount to no more than routine
discomforts, which do not violatthe Eighth Amendment.

Additionally, in order for a prisoner to prevail on an Eighth Amendment claim, he
must show that he faced a saiintly serious risk to hisdalth or safety and that the
defendant official acted wittideliberate indifference’ to [his] health or safetyMingus
v. Butler 591 F.3d 474, 479-80 (6th Cir. 2010) (citirgrmer v. Brennan511 U.S. 825,
834 (1994) (applying deliberate indiffexee standard to medical claimsge also Helling
v. McKinney 509 U.S. 25, 35 (1993) (applying lidberate indifference standard to

conditions of confinement clairj)s Here, Plaintiff has failetb allege that any specific

individual acted with deliberate indifference e health and safetwith regard to the
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conditions of his confinementy that any of thas conditions posed a serious risk to his
health or safety.

Finally, Plaintiff's stay in both of the cellsf which he complains was short-lived.
His television was returned in 2¥urs, and it appears tha only spent around two days
in the “messy” cell in Unit 4. Allegationsbout temporary inconveniences, e.g., being
deprived of a lower bunk, subjected to a flooded, or deprived of a working toilet, do
not demonstrate that the conditions fell khethe minimal civiked measure of life’s
necessities as measured by a eogorary standarof decency.Dellis v. Corr. Corp. of
Am, 257 F.3d 508, 511 (6th Cir. 2001).

Because Plaintiff has failed to set foftitts supporting a plausible conditions-of-
confinement claim under the Eighfmendment, this claim will bBISMISSED.

8. Conspiracy to Oppress

In his claim for relief Plaintiff alleges that all of thefeledants “did conspire with
one another to oppress” him [Doc. 2 pp. 12 Plaintiff sprinkled throughout his
complaint allegations that he was being “abumsed oppressed” at the prison. He alleges
that Warden Lee and Sergeant McCracken didvaott to talk to him after the altercation
with White, which led Plaintiff to conable that his “stay e would be very
uncomfortable, unsafe” [Doc. 2 9]. He complained to M®ritt about the “ill-mannered
behavior and corruption g displayed towards [him] by the administratiotd.]. He
noted that both Assistant \WWken Hampton and Unit Managéfalker also “expressed the

same feelings” as McCrackendawarden Lee and did not wanttalk to him, which made
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it “very clear . . . that the administratioras deliberately abusing, oppressing” hioh p.
10]. He also alleges that he was told bg&®anager Moody théie was going back to
the SMU program because “Warden Lee is mad at yidu’p[ 11]. Finally, he alleges he
wrote to Commissioner Tony Parker about ‘fasuse” by Warden Lee and his staff but
Commissioner Parker “concurredtiwthe warden’s behaviorld. p. 12].

A civil conspiracy under 8§ 1983 is “anragment between two or more persons to
injure another by unlawful action.See Hensley v. Gassm#&93 F.3d 681, 695 (6th Cir.
2012) (quotingHooks v. Hooks771 F.2d 935, 943-44 (6thrCL985)). The plaintiff must
show the existence of a singkan, that the alleged coconspirator shared in the general
conspiratorial objective to deprive the plaihtf a federal right, and that an overt action
committed in furtherance of the conspira@used an injurio the plaintiff. Hensley 693
F.3d at 695Bazzi v. City of Dearborr658 F.3d 598, 602 (61@Gir. 2011). Moreover, a
plaintiff must plead a conspiracy with pactiarity, as vague andoaclusory allegations
unsupported by materitdcts are insufficientTwombly 550 U.S. at 565 (recognizing that
allegations of conspiracy must be supportedll®gations of fact that support a “plausible
suggestion of conspiracy,” noterely a “possible” oneFieger v. Cox524 F.3d 770, 776
(6th Cir. 2008);Spadafore v. Gardne330 F.3d 849, 854 (6th Cir. 20033utierrez v.
Lynch 826 F.2d 1534,538 (6th Cir. 1987).

Plaintiff's allegations of a civil consgcy in this caseare conclusory and
speculative. His allegations, even construeeréilly, describe a number of discrete facts

that occurred over a period tne involving numerous individals at the prison. Plaintiff
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has provided no allegations establishingrdk Ibetween the alleged conspirators or any
agreement between them. He relies entiorl a highly attenuated inference stemming
from the mere fact that he has been subjetiieobjectionable treatment by a variety of
prison officials in various circumstances, withich he disagreed. As the Supreme Court
has held, such allegations, whieting at a “possibility” ofconspiracy, do not contain
“enough factual matter (takexs true) to suggest thah agreement was madelivombly
550 U.S. at 556. Instead, the Court hasgezed that, although parallel conduct may be
consistent with an unlawful agrment, it is insufficient to ate a claim where that conduct
“was not only compatible with, but indeedas more likely explained by, lawful,
unchoreographed . . . behaviotdbal, 556 U.S. at 680.

In light of the far more likely possibility #t the various incideato which Plaintiff
objects were unrelated, he has failed toestaplausible § 1983 claim for conspiracy and
this claim will beDISMISSED.

lll.  Motion for Counsel

Plaintiff has filed a motion to appoinbgnsel. The appointmenf counsel in a
civil rights case is not a constitutional rightavado v. Keohan€92 F.2d 601, 605 (6th
Cir. 1993). Rather, it is “a privilege thatjisstified only by exceptional circumstances.”
Id. at 606. The appointment of counsel i$ appropriate when a pro se litigant's claims

are frivolous or when the chanaafssuccess are extremely slird. (citation omitted).

Upon consideration of Plaintiff’'s motion,dhability to represertimself, the record

as a whole, and the issues and compleaftyhis case, the Court concludes that the
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appointment of counsel is not warranted lsegthere are no excegial circumstances to
justify appointing cousel at this time.Lavadq 992 F.2d at 609ylira v. Marshall 806
F.2d 636 (6th Cir. 1986). Accordinglygmotion to appoint counsel [Doc. 3PENIED

without prejudice.

IV.  Conclusion

Based on the above, Plaintiff's motion pooceed in forma paoeris [Doc. 1] is
GRANTED. Nonetheless, Plaintiff will bASSESSEDthe filing fee of three hundred and
fifty dollars ($350), and shall follow the prat#es as outlined in this Order. This action
will proceed only as to Plairitis Eight Amendment claim fodeprivation of his right to
personal safety against Defendants LieuteBaney, Ms. Stiles, and Ms. Hathaway. All
other claims and parties abdSMISSED.

The Clerk isDIRECTED to send Plaintiff a servigeacket (a blank summons and
USM 285 form) for Defendants Baileytil®s, and Hathaway. Plaintiff SRDERED to
complete the service packetdaeturn them to the Clerk®ffice within twenty days of
receipt of this Memorandum and Order. At that time, the summonses will be signed and
sealed by the Clerk and forwardadthe U.S. Marshal for service. Fed. R. Civ. P. 4.
Plaintiff is forewarned thaflailure to timely return theompleted service packets could
jeopardize his prosecution of this action.

Defendants Bailey, Stiles, and Hathav&tALL answer or otherwise respond to
the complaint withinwenty-one days from the date sdrvice. If any Defendant fails to

timely respond to the complaintidgment by default may be entered against him or her.
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Plaintiff is ORDERED to immediately inform the Court and Defendants or their
counsel of record of any adgsechanges in writing. Pursuanmt_ocal Rule 83.13, it is the
duty of a pro se party to promptly notify tiéerk and the other parties to the proceedings
of any change in his or her address, to moorthe progress of the case, and to prosecute
or defend the action diligenthE.D. Tenn. L.R. 83.13. Failute provide a correct address
to this Court within fourteen days of anyactye in address may réisim the dismissal of
this action.

Plaintiff's motion to appimt counsel [Doc. 3] IDENIED without prejudice .

Finally, the CourCERTIFIES that any appeal from this action would not be taken
in good faith and would be totally frivolous. See Fed. R. App. P. 24.

IT IS SO ORDERED.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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