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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

ROBERT D. ROSE, JR.,
Case No. 2:17-cv-204
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Judge Travis R. McDonough
V.
Magistrate Judge Clifton L. Corker
DEAN BORSOSet al,

N N N N N N N N N

Defendants

MEMORANDUM OPINION

Before the Court are the following motions: 1) a motion for substitution of parties filed
by the United States (Doc. 95); motion to dismiss filed by éhUnited States, Dean Borsos,
Dr. Matthew Caffrey, Christina Craft, Dr. Jasn€rider, Lonnie Hatton, Dr. David Hecht, Dr.
John Hendrick, Kim Odom, Dr. Mark Vernon, and Dr. Dale Whitftogether the “Medical
Provider Defendants”) (Doc. 973) a motion to dismiss filkby Defendants Jerry Shelton,
Russell Jamerson, and Ernest King (together tHec® Defendants”) (Doc. 99); 4) a motion to
dismiss certain intentional-tort claims filegl the United States (Doc. 101); 5) a motion for
supporting evidence or for dismissal of Defendamtstions to dismissléd by Plaintiff Robert
D. Rose, Jr. (Doc. 108); and 6) a motion teeachthe scheduling order, filed by the United
States and the Medical Provideefendants (Doc. 134). Foreffiollowing reasons, the motion
for substitution of parties (Doc. 95) will i8&RANTED, the motions to dismiss (Docs. 97, 99,

101) will beGRANTED, Plaintiff's motion for supporting evidence or for dismissal of

1 The Court has already dismissed Plaintiff'smisiagainst Dr. Thomas Edwards for failure to
prosecute. §eeDoc. 43.)
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Defendants’ motions to siiniss (Doc. 108) will bBENIED AS MOOT , and the motion to
amend the scheduling order (Doc. 134) willDieNIED AS MOOT .
l. BACKGROUND

The following facts, alleged in Plaintiff’'s améed complaint, will be accepted as true for
the purposes of the pending motions to dismisaintf served as a United States Marine from
1983 to 1994. (Doc. 22, at 4.) During service,Ritisuffered a number of serious injuries,
including a spinal cord injury, which ultimayelresult[ed] in long term Intractable Pain
Disease.” Ig.) After returning to civilian life, Plaiiff was treated for pain at the Mountain
Home Veterans Affairs Medical Center ( “Mountain Home VAMC”Id. @t 1, 4.) According to
Plaintiff, in October 2016, he received a call from Defendant Christina Craft, a nurse
practitioner, who informed him that the Unit8tates Department deterans Affairs (the
“VA”) had adopted a new “opioid safetyitiative” (the “VA Policy”). (Id. at 4.) Craft told
Plaintiff that, under the VA Policy, the provideaasMountain Home VAMC would start tapering
Plaintiff's pain medication—despite his dieal condition and persistent pairid.] According
to Plaintiff, Dr. James Crider, a primacgre physician at Mountain Home VAMC whom
Plaintiff had yet to meet, was “supposé€diypervising Craft at this time.d; at 6.)

Before the forced tapering, Plaintiff was pmelsed 180 milligrams of morphine sulfate a
day. (d.at4.) Craft first decreased his gallose to 120 milligrams and then continued
tapering his medication furtherld() Since the forced tapering, Plaintiff has experienced
symptoms of increased pain, difficulty brieiaty, high blood pressure, numbness, tingling, and
dizziness. Ifl. at 5.) Plaintiff resisted going tbe Mountain Home VAMC to treat these
symptoms, believing it would be a waste of timkl. &t 6.) Defendant Lonnie Hatton, the

Mountain Home VAMC Patient Advocate, advidelaintiff that the VA would not compensate



any visits to a private la¢th care provider.1g.) On October 28, 2016, Dr. Crider “falsely
enter[ed] into [Plaintiff's] medical records thake had] violated the pain patient agreement
contract; still without haing spoken to [him].” Ig.)

On November 29, 2016, after a month of redys@id medication, Plaintiff’'s symptoms
caused him so much pain that he visitedeimergency room at the Mountain Home VAMC.
(Id.) From the waiting area, Plaintiff contagtelatton and asked her to meet him at the
emergency room, but she never arriveld. 4t 7.) Plaintiff was eventually called back to see a
physician, but, when the staff realized that Rifiwas attempting to make an audio recording
of the visit, a police officer wvasummoned to his exam roomd.] “Sgt. Haney,” who is not
listed as a defendant, “bullied his way into them” and told Plaintiff that recording devices
were not permitted at VA facilities.ld) Haney told Plaintiff tht “if [he] did not stop
interfering” with the ativities of the staff at the MountaiHome VAMC, “he was going to throw
[Plaintiff] in the back of his car, take [him] Breeneville, and make [him] talk to Judge
Corker.? (Id. at 7-8.) According to Plaintiff, “Hary was equipped with his sidearm and in
uniform” during this interaction.Iq. at 17.) After Haney left theoom, Plaintiff called his wife
on the telephone and decidedeave after discussirtbe matter with her.Id. at 8.)

According to Plaintiff, the next thing hemembered was “being strapped extremely
tightly to some sort of board . . . .1d() A nurse explained to Plaifitthat he had fallen and
needed x-rays.ld.) Plaintiff was given two doses oforphine, which relieved some of his
pain. (d.) Nevertheless, when he was ultimately discharged, he was still in extreme pain and

had “extremely high blood pressurelt.(at 9.)

2 Magistrate Judge Clifton ICorker is a United States giatrate judge in Greeneville,
Tennessee, and the magistijatdge assigned to this case.



Before his discharge, Plaifi and his wife spoke to Oendant Dr. Suzanne Allenld()
Allen “indicated that because tife VA[']s blanket policy she wsaforbidden to provide anything
more for the pain or to provide anything for me to take homie.) @Allen informed Plaintiff
that “the Cat Scans indicated no new damages hustte could see the old fracture to the T9 . .
.." (1d.) Allen gave Plaintiff a discharge papeitiwthe following directions: “a. Continue
opiate taper as prescribed][;] b. Moist heatéck and back[;] c. Use muscle relaxers as
prescribed[;] d. Call PCP for pain management referradl’) (

When Plaintiff arrived home, hgot out his recording devide listen to the part of the
incident he had recorded, busdovered that “someone had gone into [his] saddlebag on [his]
wheelchair and deleted what little of tineident [he] was able to record.1d(at 10.)

After the incident, Plaintiff and his sanet with Defendant DiJohn Hendrick and a
Mountain Home VAMC psychologist.Id. at 10-11.) During the meeting, Dr. Hendrick falsely
accused Plaintiff of suffering from “opioid @slisorder” and “opioid dependence disorder,”
despite his lack of training substance-abuse disorderkl.)( According to Plaintiff, as
retaliation “for what Dr. Hendricperceived as a threat dugithis meeting,” Dr. Hendrick
coerced the psychologist to falg diagnose Plaintiff with “omiid use disorder” and wrote an
“administrative note” assertingahPlaintiff should be treated amsubstance-abuse program.
(Id.) As aresult of the administrative note, whielaintiff alleges Dr. Hendrick shared with
non-medical personnel, other health-care progid¢ Mountain Home VAMC—specifically
Craft, Dr. James Crider, Dr. Thomas Edv&rand Dr. Mark Veron—continued to deny him
needed pain medicationld(at 11-16.) Other providerscinding nurse Teresa Odom, also
wrote misleading and defamatory notes in his filel.) (According to Plaintiff, he is unable to

purchase private insurance to seek medical casgdeuwf the VA medical system as a result of



the notes in his file.1d. at 12.) Additionally, Dean Borsos, the Mountain Home VAMC
Director, submitted false information about Plditgimedical history in detter to Senator Bob
Corker. (d. at 15-16.)

On December 21, 2016, Craft offered to restelaintiff's pain medication dosage to 120
milligrams per day, “but only if he would stop fighting the VA policiesld. @t 4.) According
to Plaintiff, after Craft admitted that thiscrease would only be for a twenty-week period,
Plaintiff refused. Id.) At the time of his amended complgiRlaintiff assertethe had not taken
pain medication since December 29, 2016. 4t 5.)

Dr. Matthew Caffrey saw Plaintiff idanuary 2016 for pain managemerntl. &t 15.) He
told Plaintiff about his family member whoroenitted suicide after siering from pain and
dementia and advised Plaintiff that “God would forgive [him] for committing suicide because of
uncontrolled pain.” I¢l.)

On May 20, 2017, Plaintiff was seen by Wernon, his primary care physiciand.(at
13.) According to Plaintiff, despite his highood pressure and dietes, Dr. Vernon advised
him to continue to smoke cigdtes and drink Mountain Dewld() Dr. Vernon eventually
apologized to him for the VA Policy and admittéhat, based on his “latest nerve conduction
tests,” Plaintiff's pain medicatioshould have never been reducefdl.)(

On May 23, 2017, Plaintiff saw Dr. Edwarddd.) Plaintiff alleges that, though Dr.
Edwards had not reviewed his medical recongs;efused to prescribe opioid medication to
Plaintiff. (Id. at 13—-14.) Plaintiff “stateflo Dr. Edwards] in ang€irhen just prescribe me a
9mm and one round to end my suffering’ . . .Id. @t 14.) Plaintiff also told Dr. Edwards that

Plaintiff would “destroyhim . . . legally.” {d.) Plaintiff alleges that)ased on these statements,



Dr. Edwards and his nurse Teresa Odom “h&s] flecord flagged as a danger to [himself],
others or medical staff.”Id.)

Several days later, as a resaflthis flag, Plaintiff “was informed by phone that [he] had
to go before the Disruptive Beliar Clinic on June 6, 2017.”Id.) Plaintiff reported to the
Clinic on June 6, as requestedd. @t 15.) Jerry Shelton, ti@hief of the Mountain Home
VAMC Police, met with Plaintiff at the clinic.ld.) Shelton interrogateldim with his firearm
and handcuffs plainly visible “[ijn aobvious attempt at intimidation.”ld;) After Plaintiff
explained the context of his comments to Dr. Edwards, Shelton implored him to “be more
cautious in future communications with staff and providers . . . as [his] military demeanor could
be intimidating” (d.) Shelton advised Plaintiff that “[tH@isruptive Behavior Clinic Board] did
not consider [him] to be a threat” and tha flag would be removeftlom his records.” I¢l.)
According to Plaintiff, however, the flag rema in his records, but an “addendum” provides
that Plaintiff “denies intent to physiéaharm others or self . . . .”Id.)

On July 3, 2017, Plaintiff “attempt[ed] adress these grievous policies with
Congressman Rogat the Mountain Home VAMC, but “was . kidnapped [by being] forced to
enter [a] police station against [his] will .by threat of physical violence by three armed
officers.” (Id. at 4.) According to Plaintiff, he “was . illegally detained in excess of thirty
minutes.” (d.) As Plaintiff was departing the ji@e station, Hatton prevented him from

speaking to other veterandd.j Plaintiff alleges this encounter with the Mountain Home

3 Congressman Phil Roe is a United States Reptasve for the 1st congssional district of
Tennessee. Congressman Roe serves &hiieman of the United States House of
Representatives Committee on Veteran’'s AffalP&intiff's claims against Congressman Roe
were dismissed on July 23, 201&egDoc. 133.)

“ In another filing, Plaintiff implies that thiacident occurred ¢he Mountain Home VAMC
before Congressman Roe was scheduleddakspt a public ceremony. (Doc. 68, at 7.)



VAMC police was “orchestrated by Congressnidml Roe (R-TN) and/or members of his
staff.” (Id. at 1, 3.)

Plaintiff filed suit on November 6, 2017@amended his complaint as a matter of
course on February 21, 2018. (Docs. 1, 22.) ®ffasserts claims fori(1) violation of a
provision of the Declaration ohtlependence; (2) violation ofghrirst Amendment; (3) violation
of due process under the Fifth Amendment; (4)ation of the Ninth Amendment; (5) violation
of due process under the Faahth Amendment; (6) vidian of 42 U.S.C. § 1395; (7)
“Violation of Proxmire Act: S. 1851 (100th)Genocide Convention Implementation Act of
1987” (the “Proxmire Act”); (8) “Violation of Intenational Treaty as s@&rth in International
Covenant on Economic, Social and Culturadi®s”; (9) violation of the Americans with
Disabilities Act; (10) “Violationof Chapter LXXVII An act for the relief of sick and disabled
seaman by the 5th Congress”; (11) “ViolatiorHyppocratic Oath”; (12) medical malpractice;
(13) “Conspiracy to kidnap on Feaé property”; (14) libel; (155lander; (16) violation of the
Eight Amendment; (17) negligeno@:8) assault; (1®attery; and (20) false imprisonmént.
(Doc. 22, at 2-4, 16-22.)

On July 9, 2018, the United States filed a mofior substitution of parties. (Doc. 95.)
On July 10, 2018, the United States and thelivd Provider Defendants filed a motion to
dismiss. (Doc. 97.) Also on July 10, 2018 tfficer Defendants fitka motion to dismiss
(Doc. 99) and the United States filed a motiodigmiss certain intentional-tort claims (Doc.

101). On July 13, 2018, Plaintiff filed a motitor supporting evidence or for dismissal of

5 Plaintiff also asserted claims against Casgman Roe for “[a]bus# Congressional power”
and “[p]rofiteering off policies designed to foreeterans to civilian pa clinics & doctors in
direct conflict of interests as Chairmmm House Veterans Admistration Committee.”$ee
Doc. 22, at 4.) Plaintiff's claims agatriSongressman Roe have been dismiss8deljoc.
133))



Defendants’ motions to dismiss. (Doc. 108ipally, on July 26, 2018, the United States and the
Medical Provider Defendants filed a motion toeard the scheduling order. (Doc. 134.) These
motions are now ripe fahe Court’s review.

The Court notes that Plainti proceeding in this actiqmro se The Court is mindful
thatpro secomplaints are liberally construed and are held to less stringent standards than the
formal pleadings prepared by attornesidge v. Ocwen Fed. Ban&81 F.3d 355, 358 (6th Cir.
2012). The Court is “not, [nowever,] require[d] to either guess the naftorecreate a litigant’s
claim.” Seeg.g, Leeds v. City of Muldraugli74 F. App’x 251, 255 (6th Cir. 2006). Likewise,
“liberal treatment opro sepleadings does not regeilenient treatment of substantive law,” and
ultimately, those who proceed without counsel nstiitcomply with theprocedural rules that
govern civil cases, including the pleading standards set forth indRajl®f the Federal Rules of
Civil Procedure.Durante v. Fairlane Town Cir201 F. App’x 338, 344 (6th Cir. 200&afele
v. Lerner, Sampson, Rothfuss, L.P¥61 F. App’x 487, 491 (6th Cir. 2005) Pjro selitigants
are not relieved of the duty to develop claimgh an appropriate dgee of specificity.”);

Whitson v. Union Boiler Cp47 F. App’x 757, 759 (6th Cir. 2002). Thus, although the standard
of review forpro selitigants is liberal, it requires motaan the bare assertion of legal
conclusions.Leeds 174 F. App’x at 255.

I. MOTION FOR SUBSTITUTION OF PARTIES

The United States seeks to substitutefiteelthe Medical Provider Defendants and the
Officer Defendants with respect to Plaintiff' gttalaims and submits certifications that the
Medical Provider Defendants and Officer Dedants were acting within the scope of their

employment at all times relevantRtaintiff's claims. (Docs. 95, 95-1.)



The Federal Tort Claims Act (“FTCA”) prades the exclusive remedy for plaintiffs who
allege claims for injuries “resulting from timegligent or wrongful act or omission of any
employee of the [United States] while actinghin the scope of his [or her] office or
employment....” 28 U.S.C. § 2679(b)(Ihe FTCA “waives soveign immunity to the
extent that state-law would impo$ability on a ‘private individual in similar circumstances.”
Myers v. United Stated7 F.3d 890, 899 (6th Cir. 1994) (quoting 28 U.S.C. § 2674).
Accordingly, the FTCA provides jurisdiction for ¢ain state-law tort claims against the United
States.See id. Claims alleging constitutional violahs, however, should not be brought under
the FTCA. Browning v. Pennertqr633 F. Supp. 2d 415, 427 (E.D. Ky. 2008e also F.D.I.C.
v. Meyer 510 U.S. 471, 477-78 (1994).

Where a plaintiff sues the federal eoy®e, “[u]pon certificdon by the Attorney
General that the defendant employee was actingntitie scope of his office or employment at
the time of the incident out of which theirth arose,” the Court should substitute the United
States as a defendar8 U.S.C. § 2679(d)(1¥see also Mars v. Hanberry52 F.2d 254, 255
(6th Cir. 1985) (“The United States is thdyproper party in an action pursuant to the
[FTCA]."). Once an FTCA claim against the Ugtt States fails, “the [FTCA] does not provide
for an independent cause of action against federal employeesMars; 752 F.2d at 255.

Here, Plaintiff asserts claims for injuriessulting from negligetnor wrongful acts or
omissions of the Medical Provider Defendants and the Officer Defendants, all federal employees.
(See generallypoc. 22.) There is no argument thia Medical Provider Defendants or the
Officer Defendants were nacting within the scope of their @oyment at all relevant times.
(Id.) Accordingly, the motion for substitution (Doc. 95JdRANTED. The United States of

America is herebysUBSTITUTED in place of the Medical Prader Defendants and the Officer



Defendants for all state-law tort claims allegeginst them, including Plaintiff's claims for
medical malpractice, libel, slander, negligenssaallt, battery, and false imprisonment. To the
extent Plaintiff's suit alleges claims othtean those governed by the FTCA, the Medical
Provider Defendants and Officer f2adants shall remain named in their individual capacities.
All further proceedings, pleadings, and paperthis action shall include the United States as a
defendant.
[I. PLAINTIFF'S MOTION FOR SUPPORT ING EVIDENCE OR DISMISSAL
In his motion, Plaintiff requestthat the Court direct thénited States and the Medical
Provider Defendants to proviédeidence supporting an asserntimade in their motion to
dismiss. (Doc. 108.) In the alternative, Pldirseeks dismissal of the motion to dismisil.)(
Specifically, in a footnote, the United Statesl dhe Medical Provider Dendants contest certain
factual allegations made in R&if's amended complaint.SgeDoc. 96, at 2 n.2.) Because the
Court will assume the facts alleged in Plaintiiitmended complaint are true for the purposes of
the pending motions to disas, Plaintiff's motion iDENIED AS MOOT .6
V. CLAIMS AGAINST THE MEDICAL PROVIDER DEFENDANTS
The Medical Provider Defendants argue thairRiff's claims against them should be

dismissed for failure to state aith upon which relief may be grantéd.

¢ Plaintiff also requests a “shaxtension of time” to resportd Defendants’ motions. (Doc.
108, at 5.) Taking into account the three additiolagis for service provided by Federal Rule of
Civil Procedure 6(d), Plaintif§ deadline to respond to the motions to dismiss was August 3,
2018. SeeE.D. of Tenn. Local Rule 7.1(aPlaintiff has yet to rg@nd. Accordingly, Plaintiff's
request for an extension of timeD&ENIED AS MOOT .

" The Court will analyze the stataw claims against the Unitegtates asserted under the FTCA
in a separate sectiorsee infraPart VI.

10



a. Standard of Law

According to Rule 8 of the Federal RuleGiil Procedure, a platiff's complaint must
contain “a short and plain statement of the claim shgwhat the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2). Though the stateme®thnot contain detailed factual allegations, it
must contain “factual content that allows tloeid to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009).
Rule 8 “demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation.”
Id.

A defendant may obtain dismissal of a claimttfails to satisfy Rule 8 by filing a motion
pursuant to Rule 12(b)(6) of the Federal Rule€iofl Procedure. On a Rule 12(b)(6) motion,
the Court considers not whether the plaintiff wilimately prevail, but whether the facts permit
the court to infer “more than theere possibility of misconduct.ld. at 679. For purposes of
this determination, the Court cdnses the complaint in the lightost favorable to the plaintiff
and assumes the veracity of all well-pleatixtual allegations in the complainthurman v.
Pfizer, Inc, 484 F.3d 855, 859 (6th Cir. 2007). Thssamption of veracity, however, does not
extend to bare assertions of legal conclusitmizl, 556 U.S. at 679, nor is the Court “bound to
accept as true a legal conclusi@muched as a factual allegatioRapasan v. Allain478 U.S.

265, 286 (1986).

After sorting the factual allegations from the legal conclusions, the Court next considers
whether the factual allegationftrue, would support a claim g&tling the plaintiff to relief.
Thurman 484 F.3d at 859. This factual matter must “séatéaim to relief that is plausible on its
face.” Bell Atl. Corp. v. Twomby650 U.S. 544, 570 (2007). Plausty “is not akin to a

‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted

11



unlawfully.” Igbal, 556 U.S. at 678 (quotinpwombly 550 U.S. at 556). “[W]here the well-
pleaded facts do not permit the court to infer ntbes the mere possility of misconduct, the
complaint has alleged—nbut it has not ‘show[n]tkdt the pleader is entitled to reliefld. at
679 (quoting Fed. R. Civ. P. 8(a)(2)).

b. Violation of the Declaration of | ndependence

Plaintiff alleges a claim against the MediPaovider Defendants for violation of a
provision in the Declaration ohtlependence that states thdtfigen . . . are endowed by their
Creator with certain unalienable Rights, thatong these are Life, Liberty and the pursuit of
Happiness.” (Doc. 22, at 2.) There is no atévright of action unadehe Declaration of
IndependenceBird v. Guaring No. 2:17-cv-0554, 2017 WL 4844510, at *2 (E.D. Cal. Oct. 26,
2017). Accordingly, Plaintiff's @im for violation of the Declation of Independence will be
DISMISSED WITH PREJUDICE .

c. First Amendment

As it relates to the Medical Provider Defentia Plaintiff alleges that Dr. Caffrey
violated the First Amendment’s Establishment Geawhen he adviseddtiff that “God would
forgive [him] for suicide.” (Doc. 22, at 2, 15.)

The First Amendment provides that “Coags shall make no law respecting an
establishment of religion . . . .U.S. Const. amend. I. The Establishment Clause was intended to
protect against “sponsorship, financial support, and active involveshém sovereign in
religious activity.” Lemon v. Kurtzmami03 U.S. 602, 612 (1971n{ernal quotation marks
omitted). The Supreme Court of the United Stagesnoted that “total separation [between
church and state] is not possible in an &lisssense” because “[s]Jome relationship between

government and religious organizations is inevitabld.”at 614. Under the $éestablished in
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Lemon v. Kurtzmara plaintiff fails to state a claim foralation of the Establishment Clause if
the government action: (1) has a secular purd@3eloes not have th@incipal or primary
effect of advancing anhibiting religion; and (3does not foster excags entanglement with
religion. Id. at 612-13. When applying themontest, “[b]oth the comint and the context of
the religious [statement] must bealyzed, and, the constitutionality of a [statement’s] effect
must be judged according to the standard of a reasonable obsé&tuasé&lman v. W. Reserve
Local Sch. Dist.70 F.3d 931, 932 (6th Cir. 1995) (internal citations and emphasis omitted)
(determining that a school’s “Blue Devil” mascot does not violate the Establishment Clause).
Here, Dr. Caffrey’s statement had the secplapose of providing medical treatment to
Plaintiff—albeit poor medical treatment, assng the truth of Plaintiff's allegations.
Considering the content and cext of Dr. Caffrey’salleged statement, no reasonable observer
would believe that the principal or primarfjext of Dr. Caffrey’s words was to advance or
inhibit religion. Moreover, Dr. G&rey made the alleged statement in a private setting to one
individual. Cf. Cty. of Allegheny v. ACLY92 U.S. 573, 626-27 (1989) (O’Connor, J.,
concurring) (“The display of religious symbolspanblic areas of core government buildings runs
a special risk of ‘mak]ing] religion relevant, iaality or public perception, to status in the
political community.”). Finally, Dr. Caffrels alleged statement does not connote active
involvement by the federal government in religiagsivity. Accordingly,Plaintiff's allegations
against Dr. Caffrey fail to state a claim untlee Establishment Clause, and his First
Amendment claims against the Meali Provider Defendants will i@ISMISSED WITH

PREJUDICE.
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d. Fifth Amendment

Plaintiff alleges substantive-due-processatioins by the Medical Provider Defendants.
(Doc. 22, at 18-19.) Specifically,dnhtiff asserts that the MedicBrovider Defendants’ actions
in refusing to prescribe him apd medication in accordance with the VA Policy violated his
“right to access health care services at one/s expense from willing medical providersd.j

The Fifth Amendment of the United StatesnStitution provides @it “[n]o person shall
be deprived of life, librty, or property, without due procesdaiv.” Where a plaintiff asserts a
due-process claim against a federal actor, es e Court should apply the Fifth Amendment,
rather than the Fourteenth Amendmesee Scott v. Clay Cty., Tenp05 F.3d 867, 873 n.8 (6th
Cir. 2000) (“The Fourteenth Amendment’s Dued¢tss Clause restricts the activities of the
states and their instrumentalities; wherdgsFifth Amendment’s Due Process Clause
circumscribes only the actions of the federal government.”) Nevertheless, courts generally
approach due-process claims under the Fifth Adngent in a similar manner to claims under the
Fourteenth AmendmenGee, e.gWalker v. Hughe$58 F.2d 1247, 1257 (6th Cir. 1977)
(applying Supreme Court precedéetermining state prisonetigterests under the Due Process
Clause of the Fourteenth Amendment to federiabners’ interest undéne Fifth Amendment).

The Due Process Clause “provides heightgretection against government interference

with certain fundamentalghts and liberty interest§."Washington v. Glucksber§21 U.S. 702,

8 Because Plaintiff does not allege that thedMal Provider Defendants failed to provide him
notice or adequate procedures by which he could contest his forced tapering, the Court will not
infer a procedural-due-process clai®ee Parrino v. Price869 F.3d 692, 397 (6th Cir. 2017).
Moreover,“[t]o sustain a procedural due processrolaa plaintiff must first demonstrate the
existence of a protected libgrdr property interest.’Joelson v. United State86 F.3d 1413,

1420 (6th Cir. 1996). For the reasons discussed hétaimtiff does not have a constitutionally
protected liberty interest in acx®eto certain medical servideg the VA, and Plaintiff does not
identify a law that bestows a property &gt in obtaining paimedication upon him.

Accordingly, any proceduraleek-process claims would fail.

14



720 (1997). The Sixth Circuit hascognized two types of substaetdue-process violations:
“(1) official acts that are unreasable, arbitrary and cause a degtion of a substantive right
specified in the Constitution, id] (2) official acts that may not take place no matter what
procedural protectionsccompany them.Parate v. Isiboy 868 F.2d 821, 831 (6th Cir. 1989)
(internal quotation marks omitted). With regard to the first type, courts have recognized a
limited number of substantiveghts protected by éhConstitution, includig “the rights to
marry, to have children, to @ict the education and upbringiafjone’s children, to marital
privacy, to use contraception, to bodily integrity, to abortion, [and possibly] . . . to refuse
unwanted lifesaving medical treatmen@Glucksberg521 U.S. at 720 (internal citations
omitted). Courts should be extremely reluctargxpand on the list of recognized fundamental
rights. Id. The Supreme Court has warned thaasserted fundamental right will only be
protected if it is “careful[ly] descri[bedjand “deeply rooted in this Nation’s history and
tradition.” Id. at 721. For example, @Blucksbergthe Supreme Court rejected the argument
that recognition of a right ggersonal autonomy in cases IiREnned Parenthood v. Cas&05
U.S. 833 (1992), “warrant[s] the sweeping condadhat any and all important, intimate, and
personal decisions are so protected” and catex that the asserted right to assistance in
committing suicide is not a fundamental righd. at 727, 728.

When a government action burdens the exedfisefundamental right, it is subject to
strict scrutiny and “will be upheld only whéiis] narrowly tailored to a compelling
governmental interest.Seal v. Morgan229 F.3d 567, 574 (6th Cir. 2000). “Government
actions that do not affect fundamental rightswill.be upheld if they are rationally related to a

legitimate state interest.ld. at 575.
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Here, Plaintiff characterizes the fundamenigiht allegedly burdened as “the right to
access health care services at one’s own expemewilling medical providers.” (Doc. 22, at
19.) When carefully formulating theterest at stake, as required®lcksbergthe VA Policy
does not actually interfere witPlaintiff's general access to heatthre services. For example,
Plaintiff is still free to obtain pain medication from private providers should they be willing to
prescribe it to him. In reality, Plaintiff assestgonstitutional right to be provided certain health-
care services by the VA—a federal agency—andntployees. Courts have long held that
governments are under no constitutional dutyrtivide medical treatment and servic&ee,

e.g, Hill v. Shobe 93 F.3d 418, 422 (7th Cir. 1996) (noting that “[tlhe government . . . has no
affirmative constitutional duty tprovide emergency medical se@s to its citizens” and, “[f]or
similar reasons, neither do indivials have a right to be takenttee hospital of their choice”);
Wideman v. Shallowford Cmty. Hosp., |r826 F.2d 1030, 1032—-34 (11th Cir. 1987) (“[W]e can
discern no general right, based upon either the t@otisn or federal statutes, to the provision of
medical treatment and servidaga state or municipality.”see also Maher v. Rpé32 U.S.

464, 469 (“The Constitution imposes no obligation an$tates . . . to pay any of the medical
expenses of indigents.”). Ginghe foregoing, the Court declinisrecognize the right Plaintiff
asserts as fundamental.

Because Plaintiff fails to allege a fundanted right burdened by the Medical Provider
Defendants, their actions need only be rationally related to a legitimate governmental interest to
be upheld under the Due Process Clause. s“$taindard is highly @ierential; courts hold
[government actions] unconstitutional under this steshd&review only in rare or exceptional
circumstances.’Parrino v. Price 869 F.3d 392, 398 (6th Cir. 201(fijpternal quotation marks

omitted). Here, the VA and its employees haven&rest in protecting veterans from the
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growing epidemic of opioid misuse and opiaise disorder. The VA Policy, which provides
guidance to its physicians consithg treating chronipain with long-term opioid therapy, is
rationally related to that interest. Accordipgihe Medical Provider Oendants’ adherence to
the VA Policy passes rational-basis review.

To the extent Plaintiff assera violation of the secongde of substantive-due-process
protection, Plaintiff must allege a constitutibmeplation that “shocks the conscienceCty. of
Sacramento v. Lewi$23 U.S. 833, 846 (1998) (noting “the forced pumping of a suspect’s
stomach . . . as conduct that shocks tirescience” (internal citation and quotation marks
omitted)). “[Clonduct intended to injure in som@y unjustifiable by any government interest is
the sort of official action most likely tase to the consence-shocking level.ld. at 849. In this
case, Plaintiff alleges that the Medical Providefendants violated honstitutional rights by
following the VA Policy. The Court has aliyadetermined that the VA and the Medical
Provider Defendants have a legitimate interest in administering the VA Policy. Plaintiff,
therefore, fails to allege conduct by the Medadvider Defendants that was intended to injure
him in an unjustifiable way or conduct thahtxks the conscience.” Accordingly, Plaintiff's
due-process claim against the Medical Providdebaants under the Fifth Amendment fails and
will be DISMISSED WITH PREJUDICE .°

e. Eighth Amendment
Plaintiff asserts a claim under the Eigmendment for “inflict[ion of] cruel and

unusual punishment on individuals who have bnoke laws or charged with terrorist like

% Plaintiff also briefly asserts that the Meali Provider Defendants’ conduct in “[f]alsely
entering into medical record ‘apd dependent™ and “[m]andatoigrug screens without just or
probable cause” violates the RifAimendment’s Due Process Clause. (Doc. 22, at 2.) Plaintiff
fails to assert a fundamentagni violated by these actions, aih@ Court is unaware of one.
Moreover, these allegations do not ris¢he level of conscience-shocking conduct.
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activities.” (Doc. 22, at 4.1t is well settled that the Eigh Amendment prohibition against
cruel and unusual punishment is applicaloléy to those convicted of crimesGalas v. McKeg
801 F.2d 200, 205 (6th Cir. 1986) (citiBell v. Wolfish441 U.S. 520, 535 n.16 (1979);
Ingraham v. Wright430 U.S. 651, 664 (197 #oberts v. City of Trqy/73 F.2d 720, 722-23
(6th Cir. 1985))see also Ledwith v. City of N,¥o. 83 CIV. 3421 (PKL), 1986 WL 9800, at *3
(S.D.N.Y. Sept. 4, 1986) The Eighth Amendment’s protecti against ‘cruel and unusual
punishment’ appliesnly to prisoners incarcerated asegult of a crimial conviction.”
(emphasis in original)). Because Plaintiff is aqgtrisoner incarcerated as a result of a criminal
conviction, his Eight Amendment claims will BdSMISSED WITH PREJUDICE .
f.  Ninth Amendment

Plaintiff alleges the Medical Provider Deftants violated the Ninth Amendment “by
placing limits on medically necessary, appiaga, properly administered & monitored
medications thereby denying the pursuit gfuality life in the pursuit of life, liberty &
happiness.” (Doc. 22, at 2.) The Ninth Amendtterthe United States Constitution states that
“[tlhe enumeration in the Constiton, of certain rights, shatiot be construed to deny or
disparage others retained by the peopl§T]he Ninth Amendment does not set forth any
particular guarantees, but is maly a rule of construction.Marshall v. Renp915 F. Supp. 426,
428 (D.D.C. 1996). “The Ninth Amendment has beén interpreted as independently securing
any constitutional rights for purposesméking out a constitutional violationMont.
Caregivers Ass'n LLC v. United Staté26 F. App’x 756, 758 (9th Cir. 2013) (internal quotation
marks omitted). Accordingly, Plaintiff's Ninth Amendment claim will BESMISSED WITH

PREJUDICE.
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g. Fourteenth Amendment

Plaintiff also asserts a duegmess claim under the FourteeAtmendment. (Doc. 22, at
2,18-19.) The Fourteenth Amendment appligbécstates, not to the federal governmeee
Dusenbery v. United States34 U.S. 161, 167 (2002)The Due Process Clause of
the Fifth Amendmeniprohibits the Unitecbtates as the Due Process Clause offberteenth
Amendmenirohibits theStates from depriving any person ofqguerty without ‘due process of
law.”). Defendants are all employees of thddeal government. Congeaently, the Fourteenth
Amendment does not apply, and Plaintiff’'s olaiunder the Fourteenth Amendment will be
DISMISSED WITH PREJUDICE .

h. BivensClaim

Plaintiff asserts that the Medical Provid@efendants are “liable for Constitutional
violations, under the Bivens doctrihgDoc. 22, at 16.) An action undBivens v. Six Unknown
Named Agents of Federal Bureau of Narcot33 U.S. 388 (1971), “alvs civil rights claims
against federal officials that are analogouthtzse brought against state officials under 42
U.S.C. § 1983.”Hill v. Lappin, 630 F.3d 468, 471 (6th Cir. 2010)Td succeed on
aBivensaction, a plaintiff must first establish a constitutional violatioll” As established
above, Plaintiff fails to state constitutional claim againstetMedical Provider Defendants upon
which relief may be granted. Moreover, theg&me Court has noted that, where a plaintiff
seeks to alter a policy—ratheatindeter an individual offial’s unconstitutional conduct—a
Bivensclaim would not be propeiZiglar v. Abbasi137 S. Ct. 1843, 1860 (2017). Plaintiff’s
claim against the Medical Provider Defendangsrst mainly from their implementation of the
VA Policy. For these reasons, aBiensclaims against the Medical Provider Defendants fail as

a matter of law.

19



i. ClaimUnder 42 U.S.C. § 1395

Plaintiff asserts a claim fafiolation of 42 U.S.C. § 1395. (Doc. 22, at 2.) Commonly
known as the Medicare Act, this subchapter eflimited States Code was established to provide
health insurance to the agadd disabled. 42 U.S.C. 88 13@5seq. The provision cited by
Plaintiff provides that “[n]othingn this subchapter shall berstrued to authorize any Federal
officer or employee to exercis@y supervision or control ovére practice of medicine or the
manner in which medical services are provided.” 42 U.S.C. § 1395. Plaintiff does not
allege that he is a Medicare recipient or that any of the alleged treatment by the Medical Provider
Defendants relates to the Medicare Act. Acoayly, Plaintiff does nohave a cause of action
under the Medicare Act, and hisich under 42 U.S.C. § 1395 will l#SMISSED WITH
PREJUDICE.

j.  TheProxmire Act

Plaintiff alleges violation of the Proxmire Act by “[p]Jromotion of genocide against
veterans [and] against 100 million Americans.”o{D22, at 2.) The Proxmire Act, codified at
18 U.S.C. § 1091, provides criminaiohibitions on genocide. Tlstatute defines “genocide” as
a number of acts done “with the specintent to destroy, in Wole or in substantial part, a
national, ethnic, racial, or rgious group . . ..” 18 U.S.C.1®91(a). Plaintiff does not allege
the specific intent by any Defendant to des@ayational, ethnic, ragi or religious group.
Moreover, Plaintiff fails to argue that a privai@use of action exists under the Proxmire Act.
Accordingly, Plaintiff's claimaunder the Proxmire Act will bBISMISSED WITH

PREJUDICE.
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K. International Treaty

Plaintiff alleges a claim for “Violation of Inteational Treaty as séitrth in International
Covenant on Economic, Social and Cultural Rsgiithe “ICESCR”). (Doc. 22, at 3.)

Where an international treaty is not self-executing, it does not create a private cause of
action in federal courtsSee Flores v. S. Peru Copper Coril4 F.3d 233, 257 n.35 (2d Cir.
2003) (noting that, because theéeimational Covenaran Civil and Political Rights was ratified
with a declaration that it isot self-executing, it d@enot create a private cause of action in
federal courts)Hain v. Gibson287 F.3d 1224, 1243 (6th Cir. 2002) (“[A] non-self-executing
[international] agreement will not be given effastlaw [in federal courts] in the absence of
necessary authority.” (internal quotation marks omitted)). “International treaties are not
presumed to create rights ttzae privately enforceable Goldstar (Panama) S.A. v. United
States 967 F.2d 965, 968 (4th Cir. 1992) (citiHgad Money Case412 U.S. 580, 598-99
(1884);Foster v. Neilson27 U.S. (2 Pet.) 253, 314 (1829)). A court should only find that a
treaty is self-executing where “the document, afale, evidences an inteto provide a private
right of action.” Id.

The ICESCR does not explicitly provide for a cause of action, and a reasonable reading
of the ICESCR as a whole does not evidenciat@mt to provide a private cause of actifn.
Courts that have considered the I@&EShave come to the same conclusi&ee, e.gHyder v.
Obama No. 5:11¢cv26, 2011 WL 1113496, at *1 (Eex. Mar. 11, 2011) (finding that the
plaintiff lacked standing to éorce provisions of the ICESCR3wain v. FullenkampNo.
3:09CV2659, 2010 WL 1995609, at *4 (N.Dhio May 19, 2010) (sameQitr. for Indep. of

Judges and Lawyers of U.S., Inc. v. Mgl#&/B.R. 635, 646—48 (D. Utah 1982) (“[N]othing

10 The text of the ICESCR is attached to Defents’ response to Plaintiff's request for
preliminary injunction. (Doc. 91-1.)
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appears in the [ICESCR] that vest private individuals the riglib go into domestic tribunals
to collect awards of damages forongs allegedly done to others . . . [or] authorizes a federal
court to assume jurisdiction . . . .”). Accardly, because no cause of action exists under the
ICESCR, Plaintiff’s claim for wlation of the ICESCR will b®ISMISSED WITH
PREJUDICE.

[.  Americanswith Disabilities Act

Plaintiff asserts a claim aget the Medical Provider Defendants under the Americans
with Disabilities Act (“ADA”). (Doc. 22, at 3.)Specifically, Plaintiff #eges that the Medical
Provider Defendants’ “denial of life saving medioa” prevents his ability to “accomplish basic
human tasks” and “attain a decent qualityifef” thereby violating “[e]qual opportunity for
individuals withdisabilities.” (d.)

The ADA, codified at 42 U.S.C. 88 1218fi.seq. prohibits discrimination against
individuals with disabilities. The ADA is divided into three sacohs: Title | which regulates
discrimination in the workplace; Title Il whigbrohibits discrimination by public entities; and
Title 11l which prohibits discrimination by privatentities in places @ublic accommodation.”
Collazo v. Corr. Corp. of AmNo. 4:11CV1424, 2011 WL 6012425,*@t(N.D. Ohio Nov. 30,
2011). Plaintiff does not allege employment disonation, so Title | is inapplicable here.
Moreover, Title | explicitly exaldes the federal governmer8ee42 U.S.C. § 12111(5)(B)
(“The term ‘employer’ does not incledhe United States . . . .").

Title 1l of the ADA provides tht “no qualified individual wth a disability shall, by
reason of such disabilitype excluded from participation in or be denied the benefits of the
services, programs, or activitiefa public entity, or be subjtsz to discrimination by any such

entity.” 42 U.S.C. § 12132. Under Title d,public entity includes “any State or local
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government, [and] any department, agency, special purpose district, or other instrumentality of a
State or States or local government . . 42°U.S.C. § 12131(1)(A)—(B). Given this definition,
“Title 1l of the ADA is not applicable to the federal governmer@éllular Phone Taskforce v.
F.C.C, 217 F.3d 72, 73 (2d Cir. 200@jiting 42 U.S.C. § 12131).

Finally, Title 11l prohibits discrimination “by any persavho owns, leases (or leases to),
or operates a place of public accommodatiof2’U.S.C. § 12182(a). This provision of the
ADA applies to “public accommodations . . . operateghbiyate entitiesnot public entities.”
Sandison v. Mich. High &cAthletic Ass’n, In¢.64 F.3d 1026, 1036 (6th Cir. 1995) (emphasis
in original). Consequently, because Plairdgifeges discrimination by federal employees, Title
lll does not apply. Therefore, Plaiffis claim under the ADA fails and will bBBISMISSED
WITH PREJUDICE .

m. Act for the Relief of Sick and Disabled Seamen

Plaintiff alleges a claim for {Jiolation of Chapter LXXVII Anact for the relief of sick
and disabled seam[e]n by the 5th Congees$signed by President John Adams on July 16,
1798” (the “Marine Hospital Act”). (Doc. 22t 3.) The Marinélospital Act required
shipmasters to retain twenty cents per manthof the wages of seamen employed on their
vessels. Ch. 77, 88 1-5, 1 Stat. 605, 606 (1798). Ths sallected were to be used “to provide
for the temporary relief and maintenancesick or disabled seamen . . .1d. 8 3. Any surplus
was to be sent to the Treasury Departmentife future construction of permanent marine
hospitals.Id. 8 4. Accordingly, the Marine Hospital Adoes not provide Plaintiff a cause of
action and is inapplicable toshclaims. Plaintiff’'s claim fof[v]iolation of Chapter LXXVII An
act for the relief of sick and disablsdam[e]n by the 5th Congress” will BéSMISSED

WITH PREJUDICE .
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n. Hippocratic Oath

Plaintiff alleges a claim for “[v]iolation oflippocratic Oath rguired by new physicians
to uphold specific ethical standis.” (Doc. 22, at 3.) Apart from profasional negligence
claims, there are no federal or state aalise®f actionfor violations of pofessional ethics.”
Carter v. FCI Fort Dix Med. Dir. & WarderNo. 16-2441 (JBS-AMD), 2017 WL 1098819, at
*3 (D.N.J. Mar. 23, 2017) (citingryzbowski v. U.S. Healthcare, In245 F.3d 266, 282 (3d Cir.
2001));see also Jennings v. Friedmayo. 88-6046, 1989 WL 54766, at *2 (6th Cir. May 25,
1989) (affirming a district court’s grant simmary judgment on a medical-malpractice claim
even though the defendant’s actions were “fdgsinethical and a violation of the Hippocratic
oath”). Accordingly, Plaintiff's claim foviolation of the Hippocratic Oath will bBISMISSED
WITH PREJUDICE .

V. CLAIMS AGAINST THE OFFICER DEFENDANTS

The Officer Defendants argue tHiaintiff's claims againghem should be dismissed for
failure to state a claim upamhich relief may be grantéd. (Doc. 100.) Additionally, the
Officer Defendants assert that theaye entitled to qualified immunity.ld.) To the extent
Plaintiff asserts a claim agatrthe Officer Defendants for viations of the Declaration of
Independence, the Eighth Amendment, the INftnendment, the Fourteenth Amendment, 42
U.S.C. § 1395, the Proxmire Act, the ICESCR, the ADA, and the Marine Hospital Act, those

claims will beDISMISSED WITH PREJUDICE for the reasons already discus$é®ee

11 The standard for dismissal under Rule 12(b)(6) is discisgadin Part IV(a).

12 These claims will also blBISMISSED WITH PREJUDICE against Defendant Suzanne
Allen for the reasons discussed herein. TharChas already dismisg®laintiff's state-law
claims against heséeDoc. 133), leaving no operable claims against Allen.
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supraPart IV. The claims remaining against t#icer Defendants are for violations of the
First and Fifth Amendments.

A claim for constitutional violabns against federal officiala their individual capacities
may be asserted undBivens v. Six Unknown Named Agents of Federal Bureau of Narcotics
403 U.S. 388 (1971)Marcilis v. Twp. of Redford93 F.3d 589, 595-96 (6th Cir. 2012). To
state a claim unddivens a complaint must “allege, with particularity, facts that demonstrate
whateachdefendant did to violate the asserted constitutional right” because each federal official
is liable for his own misconductd. at 596—97 (quotinganman v. Hinson529 F.3d 673, 684
(6th Cir. 2008) (emphasin original)). Where &8ivenscomplaint only “refers to all defendants
generally and categorically,” th@aintiff fails to state a claimmpon which relief may be granted.
Id. Even a plaintiff proceedingro semust comply with this pleading requireme@ee Leeds
174 F. App’x at 255 (affirming district court'ssinissal for failure to state a claim where pine
seplaintiff “failed to make more than conclusory allegations” of a constitutional violation).

Here, Plaintiff's constitutional claims against the Officer Defendants arise from two
incidents: 1) Shelton’s alleged interrogatiorPtdiintiff at the Disrupve Behavior Clinic on
June 6, 2017, and 2) Plaintiff's alleged detemtat the Mountain HomgéAMC police station on
July 3, 2017 (See generallfpoc. 22.) With regard to the incident on July 3, 2017, Plaintiff
makes only bare assertions of legal conolusias to the Officer Defendants’ alleged

misconduct. For example, Plaintiff alleges thf&c@r Defendants “falsely imprisoned [him] . . .

13 The United States has been gitbted in place of the Officer Defendants for the state-law tort
claims alleged against them. These claims will be discusfeadn Part VI.

14 pPlaintiff also makes some fael allegations agaiha “Sgt. Haney” irconnection with the
incident on November 29, 2016ee, e.g.Doc. 22, at 7), but does nadt him as a defendant.
He alleges a claim for assault and battergannection with this incident, which will be
analyzed in connection with the claimgainst the United States under the FTGRe infraPart
VI
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by detaining him for 30 minutes with no causatlahat he was “kidnapped (forced to enter
police station against my will without being remg rights or being charged with a crime) by
threat of physical violence by three armed office®oc. 22, at 4, 18.) Plaintiff fails to allege
any specific facts as to how he was “forced,” wihat “threat of physicaliolence” entailed, or
how the Officer Defendants “detained” him for thiminutes. Plaintiff does not allege specific
actions taken by any of the Officer Defendantsoly 3, 2017. With regard to Defendants
Jamerson and King, other than naming them in the case caption, Plaintiff makes no other
allegations specific to them in his amendedplaint. Because Plaintiff does not plead
sufficient facts to state a plausible claim for relief or allege with particularity facts that
demonstrate what each Officer Dedlant did to violate his constitutial rights, he fails to state
a claim upon which relief may be grantecconnection with the incident on July 3, 2017.

Even if the Court construedd?htiff’'s allegations about thincident on July 3, 2017, as a
claim for violation of the Fourth Amendmestprohibition against unreasonable seizures, his
claim would still fail. First, the lack of ali@tions in the amendedroplaint regarding what
Plaintiff characterizes as a “detention” makampossible to determine whether Plaintiff was
“seized” within the meaning of the Fourth Amendme®ée I.N.S. v. Delgadd66 U.S. 210,

216 (1984) (noting that a seizure unter Fourth Amendment occurs whéfie,view of all the
circumstances surrounding the incident, a readergdyson would have believed that he was not
free to leav®; see also Andrews v. Fuegd7 F.3d 813, 816 (8th Cir. 2005) (noting that a
plaintiff must demonstrate he was seized withe meaning of the Fourth Amendment to
establish an unreasonable-seiztieem). And, even taking Plaintiff's legal conclusions at face
value, [t]he ultimate standard set forth in the Fourth Amendment is reasonableGasly'V.

Dombrowski413 U.S. 433, 439 (1973). Courts hageagnized that “[r§ Fourth Amendment
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violation results when an immediate caretgkinterest justifiably compels an officer’s

intrusions.” See, e.gUnited States v. Browd47 F. App’x 706, 709-10 (6th Cir. 2012) (finding

no Fourth Amendment violation where police stopped and questioned an individual who was the
last person to have seen a missing minor).eifan officer’'s purpose is “divorced” from the
investigation of a criminal viakion, it supports a finding of a eaking interest rather than a

Fourth Amendment violationld. An officer’s actions “must be examined in light of what

actions were objectively reasonable for a law sr@ment officer in the role of a community
caretaker to take under the circumstanc&hbdup v. Doyled974 F. Supp. 2d 1058, 1075-76

(S.D. Ohio 2013) (finding a plaintiff failed &iate a constitutionalaim where the officer’s

actions were objectively reasonable to prevent further harm).

Here, by Plaintiff's owrallegations, his recondas “flagged as a danger to [himself],
others or medical staff.” (Doc. 22, at 14—-13he incident on July 3, 2017, occurred
approximately one month after Plaintiff's comnteto Dr. Edwards, the alleged reason for the
flag. (d. at 14.) Given the public nature of theeavon July 3, 2017, and the fact that a United
States Congressman was schedtiesppear, it was objectively resmable to detain Plaintiff for
a brief period of time to prevent harm to hinfisglto anyone else. The Officer Defendants were
not investigating a possible criminal violation Blaintiff, but attempting to keep the peace.
Accordingly, even viewing thtacts in the light most favorébto Plaintiff, the Officer
Defendants’ alleged intrusions megustifiably compelled by an immediate caretaking interest.

As for the Disruptive Behavior Clinic “ietrogation” on June 6, 2017, Plaintiff alleges
that the “[u]se of United Stat@sedical facility for the purposef interrogation and intimidation
under color of Law and/or authty” violated his Fifth Amendrant due-process rights. (Doc.

22, at 2.) “The United States Supreme Cbhasd recognized that outrageous misconduct by law
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enforcement officials can rise to tlexel of a due process violationDowthitt v. Johnson180

F. Supp. 2d 832, 867 (S.D. Tex. 2000) (citidgchin v. California342 U.S. 165, 169 (1952)).

To violate due process, “the misbehavior must'shock]| ] the sensibilities of civilized society .
.. 1d. (quotingMoran v. Burbing475 U.S. 412, 433—-34 (1986)). Courts are “extremely

hesitant to find law enforcement conduct so offemshat it violates the Due Process Clause.”

Id. (quotingUnited States v. Voig89 F.3d 1050, 1065 (3d Cir. 1996)).

In this case, Plaintiff allegeShelton “interrogated” himith his firearm and handcuffs
plainly visible “[iln an obvious attapt at intimidation.” (Doc. 22, d@t5.) This conduct, even if
true, falls short of misconduct that “shocks the sensibilitiesvilized society.” See idat 868
(determining that a police interrogation technique that uses personal space to “put| ] the
interviewee in a position of being stressdd! not establish a dyarocess violation).
Accordingly, Plaintiff fails to state a claiunder the Fifth Amendment based on Shelton’s
behavior during the Disruptive Behavior Clinic.

The Officer Defendants aresal entitled to qualified immunity. Claims und&wensare
subject to the qualified-immunity defend@obertson v. Lucag53 F.3d 606, 619 (6th Cir.
2014). The doctrine of qualified immunity “gthils governmental officials from monetary
damages as long as their actions did not vialkgarly established stabry or constitutional
rights of which a reasonable person would have knov@&umpter v. Wayne C\868 F.3d 473,
480 (6th Cir. 2017) (internal quotation marksitbed). In deciding whether a defendant is
entitled to qualified immunity, the Court emploggwo-part test, which may be conducted in
either order.Id. (citing Pearson v. Callaharb55 U.S. 223, 236 (2009)First, the Court
determines whether the facts, viehin the light most favorable tbe plaintiff, show that the

official violated a constitutional rightHolzemer v. City of Memphi621 F.3d 512, 519 (6th Cir.
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2012). Second, if a constitutional right was violated, the Court determines whether the right was
clearly established at the tnthe violation occurredld. The plaintiff bears the burden of
“satisfy[ing] both inquiries in order to dedit the assertion gualified immunity.” Sumptey 868
F.3d at 480.

Here, given that Plaintiff fail state a claim for a constitutional violation, the facts
viewed in the light most favorabte Plaintiff do not show thahe Officer Defendants violated a
constitutional right. And, evetaking Plaintiff's legal conclusionsf his “illegal detention” on
July 3, 2017, at face value, Plaintiff fails tondenstrate that the right alleged to have been
violated was clearly establishatlthe time of the incident. When determining whether a right
was clearly established, a counbsild not define the right alledeo have been violated too
broadly. Anderson v. Creightgrt83 U.S. 635, 640 (1987). Instead, courts should focus on the
defendant’s “particular action'’na ask whether “[t]he contours thfe right [were] sufficiently
clear that a reasonable officiabuld understand that what he [Wdsing violateghat right.”

Id.

Plaintiff alleges that, on July 3, 2017, heswkidnapped (forced tenter police station
against [his] will without being read my rights or being charged with a crime) by threat of
physical violence by three armed c#its,” then detained for thirtpinutes. (Doc. 22, at 4.)

But, as noted, Plaintiff also atjes that his record was “flaggedadanger to [himself], others
or medical staff.” Id. at 14.) And Plaintiff does not inclu@day factual allegéons about what
happened during those thirty minutes he wasinetia Accordingly, the relevant question is
whether a reasonable officertime Officer Defendants’ positiomould understand that taking an
individual who had been flagdeas dangerous to the policatgin for questioning during an

event where a United States Congressmasseheduled to speak would violate his
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constitutional rights. The awer is, unequivocally, no. Thef@er Defendants are entitled to
gualified immunity, and Plaintiff's cotisutional claims against them will E2ISMISSED
WITH PREJUDICE .*°
V1. CLAIMS AGAINST THE UNITED STATES

The United States argues tiRdaintiff's state-law claimsinder the FTCA for medical
malpractice, negligence, libedlander, assault, battery, and false imprisonment should be
dismissed for failure to stateciim upon which relief may be gnted or for lack of subject-
matter jurisdiction.

a. Standard of Law

The standard for dismissal under Federal Rule 12(b)(6) is discaiggsesdn Part 1V(a).
Federal Rule of Civil Procedure 12(b)(1) provid@sdismissal based on lack of subject-matter
jurisdiction. “A Rule 12(b)(1) motion can eithattack the claim of jusdiction on its face, in
which case all allegations of the plaintiff mustdemsidered as true, oraan attack the factual
basis for jurisdiction, in which caghe trial court must weigh tleidence and the plaintiff bears
the burden of proving that jurisdiction existJLX, Inc. v. Kentucky381 F.3d 511, 516 (6th
Cir. 2004). Because the United States challengestfiiciency of Plaintiff's complaint and the
Court will not be required to make any facttiatlings in deciding whether it has jurisdiction,
the Court will consider the United States’ argutseas a facial attack and take Plaintiff's

allegations as true for the purposésuling on the motions to dismiss.

15 plaintiff has amended his complaint oncexasatter of courseitihout correcting these
pleading deficiencies.SgeDocs. 1, 22.) Additionally, Plairtineither filed a response to the
Officer Defendants’ motion to dismiss nor fila motion seeking to amend his complaint.
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b. Medical Malpractice and Negligence

Plaintiff alleges a claim against the Uniteai8s for medical malpctice and negligence
based on the Medical Provider Defendants’ “[d]enfdlfe saving pain méication,” “[ijnability
[to] read medical chart or reports from X-rag@¥AT scans or MRIs,” “[r]leckless endangerment
of life” by discharging Plaintiff from the eengency room on November 29, 2016, with high
blood pressure and untreated pain, entering false statemenimgnadses in his records, and
“[p]racticing medicine without éicense.” (Doc. 22, at 3, 16-17.)

The Tennessee Health Care Liability A&EHCLA”) imposes certain procedural
requirements on plaintiffs who fileealth-care liability claim& SeeTenn. Code Ann. § 29-26-
101et seq. The Sixth Circuit has explicitly heltiat the requirements under the THCLA are
“substantive Tennessee law applicable t&€RTcases which arise in that stat®urns v. United
States542 F. App’x 461, 463 (6th Cir. 2013).

The THCLA requirements apply #®laintiff only if he asses a claim for health-care
liability as defined by the THCLA. The TH@Ldefines “health care liability action” astfy
civil action . . . alleging that a h&h care provider or priders have caused an injury related to
the provision of, or failure to prade, health care services to agmn, regardless of the theory of
liability on which the action is basédTenn. Code Ann. § 29-26-101(a)(1¥[W]hether a
health care liability action is iplicated is entirely dependent on whether the factual allegations
meet the definition outtied in the statute.Osunde v. Delta Med. Ct505 S.W.3d 875, 885 n.6
(Tenn. 2016).

Here, Plaintiff's claims for medical malpitame and negligence against the United States

are health-care liability claimsPlaintiff's factual allegatios against the Medical Provider

16 The THCLA and its requirements are discussemiore detail in the Court’s memorandum
opinion on Allen’s motion to dismissSéeDoc. 133, at 6-14.)
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Defendants stem primarily from their refusaprescribe him opioid medications, which

Plaintiff alleges are medically necessar$eé generallpoc. 22.) His allegations also stem
from certain Medical Provider Defendants diaging him as having opioid use disorder, which
Plaintiff characterizes as “misrepresentations[which] caused him to be denied treatment” by
other providers. Id. at 17.) These allegations relatehe provision of, or failure to provide,
health-care services. Accordingly, Plaintiff's eieal malpractice and negligence claims against
the Medical Provider Defendardse subject to the THCLA.

The THCLA requires a platiff asserting a health-care liability claim to file a certificate
of good faith with the complaint where exptstimony is required. Tenn. Code. Ann. § 29-26-
122. Failure to comply with the good-faith requment will make the action subject to dismissal
with prejudice. Tenn. Code Ann. § 29-26-122(c). Once a defendant specifies the THCLA-
requirement deficiencies in a piéif's complaint, the burden shifte the plaintiff to show: 1)
that he complied with the THCLA's requirements, 2) extraordinary cause for failing to do so, or
3) that his failure to comply “was due to thduee of the provider toimely provide copies of
the [plaintiff's] records requested . .” Tenn. Code Ann. § 29-26-122(&)yers v. AMISUB
(SFH), Inc, 382 S.W.3d 300, 307 (Tenn. 2012).

“In health care liability actins . . . expert proof is regad to establish the recognized
standard of acceptable professional practicearptiofession, unless the claim falls within the
‘common knowledge’ exception . . . Ellithorpe v. Weismarkd79 S.W.3d 818, 829 (Tenn.
2015)(citing Tenn. Code Ann. § 29-26-115). This exaapapplies “where thalleged acts of
negligence are so obvious that they camtiin the common knowledge of laymanOsunde
505 S.W.3d at 888 (internal qutitan marks omitted). Cas@gere the common-knowledge

exception has been applied “typically involve undisojaries such as a sponge or needle being
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left in the patient’'s abdomen following surgery or where the patient’s eye is cut during the
performance of an appendectomyséavers v. Methodist Med. Ctr. of Oak Ridy&.W.3d 86,
92 (Tenn. 1999) (citations omitted). “Jurorghiose cases are permitted to infer negligence
based upon a common-sense understanding thatrgudhs do not ordinarily occur unless the
attending physician drealth-care provider was somehow negligemd.”

Even viewing Plaintiff's allegations in the lightost favorable to him, his claims against
the Medical Provider Defendants do not fall witthe common-knowledge exception. Plaintiff
alleges that the Medical Provider Defendants refusgrovide him paimedication, despite his
deteriorating condition. But proving that pamedication was medically necessary would
require expert testimony because proper painnreat is not within the common knowledge of a
layperson.See Thomas v. O'ToglHo. M2001-00305, 2001 WL 950200, at *2 (Tenn. Ct. App.
Aug. 22, 2001) (“Proper treatment of alleged pain resulting from kidney stones and appropriate
drug therapy for stress and anyiare obviously not matters withthe knowledge of a layman
and expert testimony is required.”). Conseatdlye Plaintiff was requed under the THCLA to
file a certificate of good fth with his complaint.

Plaintiff has not shown that leemplied with the certificatof-good-faith requirement,
that he had extraordinary cause for failing to dé’sm, that his failure waidue to any provider’s
failure to timely provide apies of requested recorddccordingly, Plainfif’s claims for medical
malpractice and negligence against the United States—substituted for the Medical Provider

Defendants—will bédISMISSED WITH PREJUDICE .

" Tennessee courts have held that a plainfiiftssestatus does not excuse non-compliance
with the THCLA. See, e.gLacy v. Mitchell 541 S.W.3d 55, 59 (Tenn. 2016) (“While the court
should give pro se litigants wtase untrained in the law a certaamount of leeway in drafting
their pleadings and briefs, it must not excpeese litigants from complying with the same
substantive and procedural rsifthat represented parties axpected to observe.”).
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c. Libel and Slander

Plaintiff alleges libel and slander clairagainst the United States for the Medical
Provider Defendants’ conduct intering certain misrepsentations, such as opioid dependence,
into his medical recosl (Doc. 22, at 3.)

“The doctrine of sovereign immunity shds the United States from lawsuitsJackson
v. United States/51 F.3d 712, 716 (6th Cir. 2014) (citibgp’t of the Army v. Blue Fox, Inc.
525 U.S. 255, 260 (1999)). Where sovereign imitguapplies, a districtourt lacks subject-
matter jurisdiction and should dismiss the suit &ssla claimant can point to an express waiver
of sovereign immunity.”ld. The FTCA creates a waiver of sovereign immunity under which the
United States may be held liable for certain torts committed by federal employees. 28 U.S.C. §
1346(b); U.S.C. § 2674. The FTCA, however, exfjiexcludes both libel and slander from its
waiver of sovereign immunity. 28 U.S.C. § 2880(‘The provisions of [the FTCA] shall not
apply to . . . [a]ny claim arising out of . libel [or] slander . . . .”Rector v. United State243
F. App’x 976, 979 (6th Cir. 2007) (affning a district court’s dismasal of claims against federal
employees that “ar[ose] out Wbel, slander, and misrepreagation, which are specifically
exempted from the [FTCA’s] general waiver of immunity”).

Accordingly, the Court lacks subject-matterigdiction over Plainff's libel and slander
claims, and they will b®ISMISSED WITH PREJUDICE .

d. Assault, Battery, and False | mprisonment

Plaintiff alleges assault, battery, and fals@riisonment against the United States, based
on conduct by the Officer Defendants. (Doc. 22, %t18.) Plaintiff's assdt and battery claims
are based on conduct by “Sgt. Haney,” who isendéfendant to this action, on November 29,

2016. (d.at17.) Plaintiff alleges #t, given that Haney was “equipped with his sidearm and in
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uniform” while telling Plaintiff thathe would throw him in his cand take him to the magistrate
judge in Greeneville, “Plaintiffeasonably believed that Hanepuwld indeed grab him . . . .”

(Id.) Additionally, Plaintiff alleges that “[t{jhe Mountain HoOm&A[MC] officers battered

Plaintiff by grabbing his wheelelir for the purposes of taking him into unlawful custotfy.”

(Id.) Finally, Plaintiff alleges that his detention by thiéi€@r Defendants on July 3, 2017,
constituted false imprisonmentld(at 18.)

As noted, the FTCA providehe exclusive remedy for a plaintiff asserting tort claims
against the United States. 28 U.S.C. § 2679(b)(hpugh claims arising owif assault, battery,
and false imprisonment are typically excludedririthe FTCA’s waiver of sovereign immunity,
that exception does not apply tacts or omissions of investigative or law enforcement officers
of the United States Government . . ..” 28 0. 2680(h). But the Cot’s jurisdiction to hear
FTCA claims “is limited to the conditionsposed by Congress under which suits are to be
permitted.” Slomczewski v. United Staté&. 3:12-CV-188, 2013 WL 322115, at *2 (E.D.
Tenn. Jan. 28, 2013) (citingnited States v. Sherwodgil2 U.S. 584, 586 (1941Ashbrook v.
Block 917 F.2d 918, 922 (6th Cir. 1990)). The FT(@4uires that an admistrative claim be
presented to the proper federal agelnefpre a plaintiff may file suit:

An action shall not be instituted upon a claim against the United States for money

damages for injury or loss of property or personal injury . . . caused by the

negligent or wrongful act or omission afiy employee of the Government while
acting within the scope of his office employment, unless the claimant shall

have first presented the claim to tipgpeopriate Federal agency and his claim

shall have been finally denied by the aggem writing and sent by certified or

registered mail.

28 U.S.C. § 2675(a). The administrative-claim regmient is a “jurisdictional prerequisite to

obtaining judicial review.”Joelson v. United State86 U.S. 1413, 1422 (6th Cir. 1996).

18t is unclear from Plaintiff's amended colamt when this alleged battery took place.
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Consequently, when a plaintiff does not complth the administrative-claim requirement or
fails to allege that he complied shirTCA claims should be dismisseld.

According to Plaintiff, he has “communiealt repeatedly with Mountain Home VAMC,
including going up the chain of command to Bexretary of Veterans Affairs” in connection
with the Medical Provider Defendants’ “misdiagiedf opioid use disorder. (Doc. 22, at 12—
13.) The United States concedlest Plaintiff initiated an adinistrative claim with the VA by
filing a Standard Form 95 (the “Claim”) aattached a copy of the Claim to its motion to
dismiss. (Doc. 101-1.) The Claim, filedearly May 2017, “assert[s] that Dr. John P. Hendrick
.. . Is guilty of slander, defamation of cheter, medical malpractice, [and] flagrant] ]
misdiagnose[s].” Ifl.) The Claim mentions two other physitgthat are not defendants herein.
The Claim does not present any claims for al$shattery, or false imprisonment, or even
mention any of the Officer Defendants or their condiritintiff fails to allege or argue that he
filed an administrative claim in connection waheged misconduct by the Officer Defendants.
(See generallypoc. 22.) Accordingly, Plaintiff hasot satisfied the FTCA'’s jurisdictional
prerequisite, and his claims for assault, battery, and false imprisonment BMESSED
WITHOUT PREJUDICE .

VIl.  CONCLUSION

For the foregoing reasons, the motiongabstitution of parties (Doc. 95)GRANTED,
the motion to dismiss filed by the United Stadesl the Medical Provider Defendants (Doc. 97)
iIs GRANTED, the motion to dismiss filed byetOfficer Defendants (Doc. 99) GRANTED,
and the motion to dismiss certamentional-tort clans filed by the United States (Doc. 101) is
GRANTED. Plaintiff's claims for assaulbattery, and false imprisonment &SMISSED

WITHOUT PREJUDICE . All of Plaintiff's other claims arBISMISSED WITH
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PREJUDICE. Plaintiff’'s motion for supporting evidence or for dismissal of Defendants’
motions to dismiss (Doc. 108) and the motiomneend the scheduling order (Doc. 134) are
DENIED AS MOOT.

AN APPROPRIATE JUDGMENT WILL ENTER.

K Travis R. McDonough

TRAVIS R. MCDONOUGH
UNITED STATES DISTRICT JUDGE
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