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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

DESERA JADE ALLEN )

Petitioner, ))
V. ; Nos. 2:17-CV-21; 2:14-CR-020
UNITED STATES OF AMERICA, ))

Respondent. : )

MEMORANDUM OPINION

PetitionerDesera Jade Allelmas filed goro semotion to vacate, set aside, or correct
her sentence under 28 U.S.C. § 2255. [Doc! IThe United States has responded in
opposition tothe motion [doc. 3]and Petitioner has filed both a reply and a motion to
amend.[Docs. 14, 16]. The United States has not responded to those later filindsg and t
matter is now ripe for resolution.

The Court finds the materials submitted, together with the record of the underlying
criminal case, conclusively show that Petitioner is not entitled to relief on the claims
asserted. Accordingly, the Court will decide this matter without an evidentiary dpearin
See?8 U.S.C. 8§ 2255(b). For the reasons discussed below, thefi@dsthat Petitioner’s
motion to vacate is without merit and, thus, will deny and dismiss the motion with

prejudice. Petitioner's motion to amend will similarly be denied.

1 All docket references are to Case Kd.7-CV-221unless otherwise noted.
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l.
Background

A. From Indictment to Sentencing

Petitioner andfive co-defendants were charged in sanglecount indictment
charging a conspiracy to distribute and possess with the intent to distiBMP,an
violation of sections 841(a)(1), 841(b)(1)(C), and 846 of Title 21, United States Code.
[Case No. 2:142R-020, doc. 3].

In July 2014 Petitioner entered into a plea agreement with the governpieatling
guilty to Count One of the indictment as chargdld., docs. 80, 8[L Therein, Petitioner
acknowledgedhat she conspired to distribute and possess with the intent to distribute
approximately four kilograms of-BVP. [d., doc. 80, p. 2]. She specifically admitted
numerous actions taken in furtherance of the conspirddy,. p[ 2-7]. In her signed plea
agreement, Petitioner

agree[d] not to file a direct appeal of the defendant’s conviction(s) or

sentence except the defendant retains the right to appeal a sentence imposed

above the sentencing guideline range determined by the district court or
above any mandatory minimum sentence deemed applicable by the district
court, whichever is greater.

[Id., p. 10]. Additionally, Petitioner

knowingly and voluntarily waive[d] the right to file any motions or pleadings

pursuant to 28 U.S.C. § 2255 or to collaterally attack the defendant’s

conviction(s) and/or resulting sentence. The parties agree[d] that the

defendant retain[ed] the right to raise, by way of collateral review under 8§

2255, claims of ineffective assistance of counsel or prosecutorial misconduct

not known to the defendant by the time of the entry of judgment.

[d., p. 11].
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Prior to Petitioner’s change of pleaaring, the United States filed a notice of intent
to seek increased punishment, pursuant to 21 U.S.C. § 851, due to Petitioner’s prior felony
drug convictiom. [Id., doc.65]. On July 24, 2014, the Cowbnducted a change of plea
hearing. At that heaing, the Courtconfirmed thatPetitionerunderstood the charge to
which she was pleading guiltgalong with the government’s summary of her conduct in
this case), and that she was pleading guilty because she was in fact[dalijt§oc. 217,

p. 12]. The Courtalso confirmed Petitioner’'s understandafdper plea agreementgaiver
of most of her appellate and § 2255 rightsl., [p. 14].

The probation office subsequently disclosed its Presentence Investigation Report
(“PSR”) which deemed Petitioner a career offender pursuant to United States Sentencing
Guidelines Manual (“U.S.S.G.”) § 4B1.1 due to two prior controlled substance convictions.
[Case N02:14-CR-020, doc.121]. The Court held Petitioner’s sentencing hearinguip
14, 2015, imposing a sentence 51 months’ imprisonment. Petitioner’s beleyuideline
sentence was the product of the United States’ motion for downward departure.

B. From Sentencing to Present

This Court’s judgment was entered on July 20, 2018., floc. 199]. Petitioner
filed a timely notice of appeal the following dayld.[ doc. 203]. As summarized by the
appellate court, Petitioner

request[ed] that the case be remanded for the district court to make a

retroactive determination of her competency to enter a guilty plea.

Alternatively, Allen request[ed] remand for resentencing because the district

court purportedly failed to adequately “consider and address” her mental
health before imposing her sentence.
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[Id., doc. 238]. The Sixth Circuit found Petitioner’'s appellate arguments to be without
merit, and this Court’s judgment and sentence were affionddlecember 19, 2016I1d[].
Petitioner did not seek a writ of certiorari in the Supré&oert Insteadshe submitted
her timelypro se§ 2255 motion to vacate on December 6, 2017.

Petitioner’'s § 2255 motion asserts four grounds for relief:

1. Petitioner claims the United States violated her “Fifth Amendment right
to due processby charging her with a conspiracy count. According to
Petitioner, “[p]ursuant to statute, the movant was not witdefendant long
enough to be charged with a conspiracy.”

2. Petitioner claims she received ineffective assistance of counsel when her
attorrey “failed to raise issues with the indictment charging movant with a
conspiracy. Movant's counsel was also ineffective when counsel allowed
movant to be sentenced in direct contradiction to the faw.”

3. Petitioner claims that “[tlhe sentencing court committed plain and

reversable error when it sentenced movant utilizing the incorrected [sic]
advisory sentencing range[.] The court committed plain and reversable error
when it sentenced the movant utilizing an inaccurate staring [sic] offense
level as well as an inaccurated [sic] recommended advisory incarceration
range when it sentenced the movant pursuant to the inaccurate PSR.

2 Section 2255 provides for a ogear statute of limitation in which to file a motion to vacate a sentence
The limitation period generally runs from the date on which the judgment of donyigcomes final. 28
U.S.C. 8§ 2255[f Here as notedRetitioneis appeal was denied december 19, 201&ndshe did not
seek a writ of certiorari in the Supreme Caalthough e had ninety days to do s&ee28 U.S.C. §
2101(c); Sup. Ct. R 13(1). Thus, according to the Court’s edlonk, the ongear time limit for filing a

§ 2255 motion irthiscase, adding the ninety days for filing a certiorari petition, esrd uesday, March

20, 2A8. See @y v. United Stateh37 U.S. 522, 525 (2003) (explaining that a conviction affirioe
appeal becomes final when the nirdby period for seeking a writ of certiorari expires).

3 Petitioner identifies CJA Panel Attorney Marsha Arnurius asdwansel of record throughout the criminal
prosecution in this Court. [Doc. 1, numbered p. 11]. However, Ms. Arnurius never represetitatePeti
in this case. Petitioner was instead represented by Panehéys John Thadieu Harris, Il (from initial
appearance until four months after the change of plea hearing), and Waybaugfarffrom MrHarris’s
withdrawal until the filing of the notice of appeal).

4
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4. Petitioner claims that the Court violated heP Atendment rights when

it “sentenced movant with information not found by a jury. Movant was

sentenced to [sic] information given to probation officer by prosecution.

Pursuant to statute, in order for movant to have been sentenced to [sic] the

information that was contained in PSR, there must be more than hearsay.

Currentprecedent does not allow the sentencing court to sentence movant in

the manner in which movant has been sentenced. Supreme Court precedent

and the constitution states that any information that increases a defendant’s

sentence must be found by a jury and not the judge; thus violating movant’s

14" Amendment right to the Constitution.

[Doc. 1, numbered p.-9]. Petitioner concludes that she should be reserdargirg a
PSR base offense level “to reflect the drug quantity that movant should be held accountable
for as an addict.” Ifl., numbered p. 13].

Thus, of the four grounds presented, three (Claims One, Three, and Four) are
challenges to Petitioner’s conviction and sentence, and the other (Claim Two) argues
ineffective assistance of counsel. Liberally construingntbéion, the facts presented in
support of Petitioner’s claims are the existence of an unspecified statute, unidentified errors
in the PSR, and unspecified hearsay.

The United States timely responded to the matierfrebruary 28, 2018. [Doc. 3].
Then, in April and October of that year, Petitioner moved for leave to file an untimely
reply. [Docs. 5, 7].She representdtiat there were “many discrepancies” [doc. 5] in the
United States’ response and sought permission “to file a response” [doc. 5], “to reply” [doc.
6], “to answer the government’s objections” [doc. 7], and “to re-open her 2255” [doc. 7].

By order entered January 8, 2019, the Court granted Petitioner leave teeplg a
brief within 30 days of the entry of that order. [Doc. 8]. The Court specified that,

“Petitioner does not point explicitly to any factual disagreements but she alludes to ‘many
5
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discrepanes’ contained in the government’s response to which she would Iieplio .

Under these circumstances, the Court would find it helpful if Petitioner submitted a
reply, listing the ‘discrepancies’ or facts contained in the response with whicksslgeas
and explaining the basis of her disagreemerit!’] (emphasis added).

Petitioner did not timely reply. Instead, on Febru&agy 2019,she moved for
another “short extension,” explaining that she had “hired a law firm” to assist her “in filling
[sic] the necessary paperwork” that the Court padoortedly“asked” her to file in its
January 8 orderfDoc. 10]. Petitioner referred to that “paperwork” as “form22.” [Id.].

In deference to Petitionernso sestatus, the Court granted the motion on February
21, 2019and allowed Petitioner an additional thirty days to filereety. [Doc. 11]° The
Court also clarified for Petitioner that “[tlhe docket sheet in this case reflects that Petitioner
Is still proceeding pro se, does not show that any attorney who is authorized to practice
before this Court has filed a notice of appearance to represent her, and does not evince that
a reply has been filed.” Id.] (footnote omitted). The Court furtherautiored that
“[a]ttorneys who seek to be admitted to appear pro hac vice in this Court must file an
application and pay a $90.00 feeld.[ n.2].

On February 27, 2019, the Court received asofhho serequest “for a short
extension in filing the necessary paperwork,” which Petitioner again termed “feb%.22

Doc. 12]. Petitioner again stated, “I hired a law firm to assist me in filing this paperwork.”

4 Plainly, the Court granted Petitioner leave to file a reply brief, aridngpiore.

5 Stressing the point, the Court’s two-page order used the word “rEptihes.
6
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[Id.]. This motion undoubtedly crossed in the mail with the Court’'s February 21 order and
was denied as moot. [Doc. 13].

On February 28, 2019, the Court received a typewritten document captioned “Reply
to Government’s Response in Opposition to Petitioner's Motion Filed Pursuant to 28
U.S.C § 2255.” [Doc. 14]. That filing bears what is purportedly Petitioner’s original
signature. The filing is also accompanied by a cover {etdgain with what is purportedly
Petitioner’s original signaturestating that “I [the Petitionefjave sent it [the “reply”] to
an outside source to mail it to you at this time.” Although capti@ssad “Reply,” the
filing’s narrative contains, by the Court’'s count, at least seven new claims of ineffective
assistance of counsel.

Seven days later, another letteingedin typewritten formm—mailed by a “B. Evans”
of Newark, Delaware, but purportedly from Petitioner. [Doc.®1%h material part, the
sender of that letter wrote that

| must inform the court that as of 27 February 2019 the law firm who was

previously representing me Leading Edge from Houston, Tx, is no longer my

legal counsel.

The court should ignore any document submitted by them on my behalf. . . .

| will submit the necessary documents on my own by the deadline the court
so graciously extended to me by thé'21 March 2019. . . .

Please ignore the packet [the “updated” 2255] they sent last week. This is
not the documents | want to proceed with.

8 The Court is not a handwriting expert but is nonetheless compelled to notesthiginigture on this letter
could hardly be any more dissimilarttte signature orPetitiorer’s initial 8 2255 motion. [Doc. 15, p. 1;
Doc. 1, numbexdp. 13].

7
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[Id.] (grammar as in original).

Lastly, on March 22, 2019 (postmarked March 18, 2019), Petitioner fileghba@d
“Response to Judge’s Order Dated February 21, 2019 and Request to Amend 2255 Motion
with Copy of Amende®255 Motion Attached.” [Doc. 16]. Therein, Petitioner alleges
that the purported law firm that she hired is in fact “a fraudulent company” which “illegally
filed” document 14 and “illegally signed her nam&he Court’s review of the March 22,

2019 filing discerns seven new claims of ineffective assistance of counsel.

1. Counsel was ineffectiveor failing to “argue sentencindisparity under
Bookeft (pertaining to a defendant from another case in this Court).

2. Counsel was ineffective for not obtainingampetency evaluation

3. Counsel was ineffective foiot objectingo the PSR’s omission ofrainor
role adjustment under U.S.S.G. § 3B1.2(b).

4. Counsel was ineffective for failing t@sertthat Petitioner did not know
a-PVP was a controlled substance.

5. Counsel was ineffective for failing to object that uedelines’ a-PVP-to-
marijuana conversion mis incorrect.

6. Counsel was ineffective for nchhallenginghe United States’ 851 notice
(again because a defendant in another case in this Court did not receive one)

7. Counsel was ineffective for not objectingRetitioner’scriminal history
score as calculated in the PSR.
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Il.
Authority andStandards of Review

A. Section 2255 Generally

To obtain relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(1) an error
of constitutional magnitude; (2) a sentence imposed outside the statutory limits; or (3) an
error of fact or lawthat was so fundamental as to render the entire proceeding invalid.”
Short v. United Stated71 F.3d 686, 691 {6Cir. 2006) (quotingViallett v. United States
334 F.3d 491, 4987 @™ Cir. 2003)). To warrant relief under 28 U.S.C. § 2255 because
of constitutional error, the error must be one of constitutional magnitude which had a
substantial and injurious effect or influence on the proceediBgscht v. Abrahamsgn
507 U.S. 619, 6371993) (citation omitted) (8 2254 caségfferson v. United States30
F.3d 537, 54%0 (6" Cir. 2013) (applyingBrechttest to § 2255 motion). A petitioner
“must clear a significantly higher hurdle than would exist on direct appeal” to secure
collateal relief. United States v. Fragdyl56 U.S. 152, 166 (1982Regalado v. United
States 334 F.3d 520, 528 {6Cir. 2003) (citingFrady, 456 U.S. at 166).

“[A] pro se petitioner’s section 2255 motion is entitled to a generous construction.”
Fields v. United State963 F.2d 105, 10%5{ Cir. 1992). Nevertheless, when a movant
files a 8§ 2255 motion, she must set forth facts which entitle her to r&8relen v. Wingp
454 F.2d 52, 536" Cir. 1972);O0’'Malley v. United State285 F.2d 733, 735%{ Cir.

1961). A motion that merely states general conclusions of law without substantiating
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allegations with facts is without legal meritoum v. Underwogd262 F.2d 866, 867{
Cir. 1959).

Claims other than those of ineffective assistance of counsepraedurally
defaulted if not raised on direct appeBbusley v. United Statés23 U.S. 614, 621 (1998);
Peveler v. United State®69 F.3d 693, 6986{ Cir. 2001). “In the case where the
defendant has failed to assers lslaims on direct appeal and thus has procedurally
defaulted, in order to raise them in a § 2255 motion he also must show either that (1) he
had good cause foridhfailure to raise such arguments and he would suffer prejudice if
unable to proceed, or (2) he is actually innoceiRégalado 334 F.3d at 528see also
Bousley523 U.S. at 6223. The hurdle a petitioner faces to overcome a procedural default
Is “intentionally high[,]...for respect for the finality of judgments demands that collateral
attack generally not be allowed to do service for an appddky v. United State05
F.3d 882, 884 (6 Cir. 2000).

B. Ineffective Assistance of Counsel

When a 8 2255 movant claims she was denied her Sixth Amendment right to
effective assistance of counsel, a court must presume that counsel provided effective
assistance, and the movant bears the burden of showing othavaisen v. Mitchell320
F.3d 604, 616.7 @™ Cir. 2003). To meet that burden, a movant must prove that specific
acts or omissions by her attorney were deficient and that the attorney failed to provide
“reasonably effective assistancghich is measured by “prevailing professional nafrms

Strickland v. Washingtod66 U.S. 668, 6888 (1984), “[T]he constitutional right at issue

10
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here isultimately the right to a fair trial, not to perfect representatiddmiith v. Mitchell,
348 F.3d 177, 28 (6" Cir. 2003) (citingStrickland. A court’s “role on habeas review is
not to nitpick gratuitously counsel’s performan&mith 348 F.3d at 206.

Next, a petitioner must demonstrate “a reasonable probability that, but for counsel’'s
unprofessional errorghe result of the proceeding would have been differ&ttitkland
466 U.S. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcomdd., and “requires a substantial, not just conceivable, likelihood
of a different result.”Cullen v. Pitolster, 563 U.S. 170, 189 (2011) (citation and internal
guotation marks omitted). The prejudice test is modified in the context of a guiky-plea
a petitioner “must show that there is a reasonable probability that, but for counsel’s errors,
he would not have pleaded guilty and would have insisted on going to thll."v.
Lockhart 474 U.S. 52, 59 (1985). Yet, “[a]n error by counsel, even if professionally
unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the
error had no effect on the judgmentStrickland 466 U.S. at 691. Furthermore, if “it is
easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice .
.. that course should be followedd. at 697.

A petitioner alleging ineffective assistance of counsel bétarseavy burden of
proof.” Pough v. United Stategt42 F.3d 959, 9666{ Cir. 2006) (citation omitted)
“SurmountingStricklands high bar is never an easy taskand the strong societalterest

in finality has ‘special force with respect to convictions based on guilty pldaese"v.

11
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United States137 S.Ct. 1958, 19672017) (quotingPadilla v. Kentucky559 U.S. 356,
371 (2010), andUnited States v. Timmreck41 U.S. 780, 784 (1979)).
C. Timeliness

As alluded to above,faderal prisoner has one year in which to file a § 2255 motion,
including any amendments to the motion. 28 U.S.C. § 225@€Yyje v. Felix 545 U.S.
644, 654 (2005) (citing to § 2255, -éow § 2255(f—as providing a “ongear limitation
period in whichto file a motion to vacate a federal convictiorpward v. United States
533 F.3d 472, 47%{" Cir. 2008) (“Any attempt to raise a new claim for relief in a Rule 15
motion to amend pleadings is subject to AEDPA’s-gear statute of limitations.”);
Oleson v. United State7 F. App’x 566, 570" Cir. 2001) (“Oleson’s proposed
amendment is subject to the § 2255-gpar statute of limitations affirmative defense.”)
(citing Dunlap v. United State250 F.3d 1001, 1004 {&Cir. 2001)).

Section 2255(f)’s statute of limitations is not jurisdictional and may be tolled under
limited, extraordinary circumstanceBunlap, 250 F.3d at 1007. If equitable tolling does
not save an untimely amendmectdurtsmust then look to Federal Rule of Civil Procedure
15(c) to determine whether the proposed claim “relates back” to a timely, original pleading
and is thus saved from being time barred by expiration of the statute of limitafielns.

545 U.Sat656-57. In part, anamended claim relates back if it [i§ge[s] out of the [same]
conduct, transaction, or occurrence eat or attempted to be setut in the original

pleading.” Fed. R. Civ. P. 15(c)(1)(B).

12
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1.
Discussion
A. Claim One

Petitionerts first claim [doc. 1] alleges that the United States violated her Fifth
Amendment rights by charging her with a conspiracy offense. According to Petitioner, an
unidentified statute prohibits such a charge because “she was not wigfiecaant long
enough to be charged with a conspiracyd.,[numbered p. 5].

As noted earlier, at page 11 of her plea agreement, Petitioner waived her right to file
a motion to vacate, except as to claims of ineffective assistance and prosecutorial
misconducinot known to her by the entry of judgment. It is well recognized that a party
may waive a provision intended for her benefit in a contract or st&8utdte v. Thompson
82 U.S. 151, 1562 (1872) Even fundamental constitutional rights may be waived, and
the waiver is enforceable if it is made knowingly and voluntarily. “[A] defendant’s
informed and voluntary waiver of the right to collaterally attack a conviction and sentence
is enforceable.”In re Acosta 480 F.3d 421, 42&( Cir. 2007). Therefore, if Petitioner
understood the terms of the plea agreement and made the waiver of her right to file a 8§
2255 motion voluntarily and knowingly, the waiver is valid and enforceable.

The Court finds thaPetitioner knowingly and voluntarily entered into the waiver

provision in her plea agreemerht the change of plea hearing, the Court confirmed that

" This claim does noprimarily allege ineffective assistance of counsel. To the extent that this claim
cursorily accuses counsel of “not address[ing] the statute as it relatesspramn’ it is duplicative of
Claim Two.

13
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Petitioner understood her plea agreement’s waiver of most of her appellate and § 2255
rights. [Case Na2:14-CRO20, doc. 217, p. 14]Thus Claim One is barred by the waiver
provision.

Even if this claim had not been waived, it has been procedurally defaulted. This is
so because, notwithstanding the fact that the plea agreement contained a waiver of
Pettioner’s right to file a direct appeatf this issueshe still could have presented the claim
on direct appeal but she did nd&ee Bookwalter v. United Staté. 2:14CR-82, 2018
WL 2407525, at *3, 5 (E.D. Tenn. May 25, 2018) (finding that argument not raised on
direct appeal was procedurally defaulted, even though the petitioner had waived his right
to file an appeal in the plea agreement). gdod cause, prejudicer actual innocence has
beenalleged or showmo excuse this default. Petitioner’s cursory statement that she was
unaware of this claim until she “exercised due diligence.” [Doc. 1, numbered p. 5] is
insufficient.

In any event, Btitioners first claim is without merit. She provides no citation to
the statute which purportedly says tehe was notwith” her cedefendant long enough
to be charged with a conspiracy. In this case, Petitioner was properly charged under 28
U.S.C. 88 841 (drug distributiorgnd 846 (conspiracy). The factual basis of her plea
agreement chronicles Petitioner’s involvement wmiilitiple co-conspirators, over a period
of 14 months, in the distribution &flogramsof aPVP. For example, Petitioner admitted
that in February 2013 she and-aanspirator Johnny Stallard were stopped for traffic

violations while “on their way to meeeir source of supply for-8VP at the time they

14
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were pulled over and that the $9,000.00 in their vehicle was to be used t@bi/ta be
transported back to the Eastern District of Tennessdeartber distribution.” [Case No.
2:14-CRO20, doc. 80, p. 3{emphasis added). Petitioner acknowledged that she and
Stallard “often”made such trips.Id., p. 2]. In July 2013, Petitioner persuaded Stallard,
who was in jail, to give her the contact information for their main supplier because “she
was doing pretty big things.”ld., p. 4]. In November 2013, Petitioner admitted selling a
PVP for two unindicted coonspirators. Ifl., p. 45]. On the thirteenth of that month,
Petitioner texted at least 22 people offering to s€lV& which she described &fiiire.”
[Id., p. 5]. She admittedly supplied at least threemaspirators with-#VP. |d., doc. 6].
At her change of plea hearing, Petitioner affirmed under oath that these facts were correct.
[Case No. 2:142R-020, doc. 217, p. 12].

In sum, Petitioner knowingly and voluntarily waived her right to file Claim One.
Were that not the case, the claim has been procedurally defaulted. Were that not the case,
the claim is without merit. Claim One will be denied.

B. Claim Two

Next, Petitioner argues that counsel was ineffective for “fail[ing] to raise issues with
the indictment charging movant with a conspiracy” and for “allow[ing] movant to be
sentenced in direct contradiction to the law.” [Doc. 1, numbered p. 6]. As jiest, no
Petitionerdoes notdentify any statute or law which would render her unlawfully charged.
Moreover, she admitted under oath a wealth of criminal conduct to support her conspiracy

conviction. Because Petitioner’anderlying premises meritless, heattorneysdid not

15

Case 2:17-cv-00221-RLJ-CRW Document 18 Filed 04/16/20 Page 15 of 26 PagelD #: 117



render deficient performance by failing to advanceéig e.g.,Mapes v. Coylel71 F.3d
408, 413 @™ Cir. 1999) (no constitutional deficiency in failing to raise meritless issues).
No prejudice ensues from a failure to make a gdtess objection.See, e.g., Hoffner v.
Bradshaw 622 F.3d 487, 499{ Cir. 2010) (explaining that counsel cannot be held
constitutionally ineffective for failing to pursue a meritless claim or raise a meritless
objection); United States v. Fry831 F.2d664, 669 @M Cir. 1987) (failure to raise a
meritless objection at sentencing not ineffective assistance).

For these reasons, Claim Two will be denied.

C.Claim Three

By her third claim, Petitioner asserts that the Court erredlpyngon a PSR which
contained an incorrect base offense level and an incorrect advisory guideline[E2oge.
1, numbered p. 7]For the sameeasons provided in the Court’s discussion of Claim One,
this claim is both waived and procedurally defaulted.

Moreover, Claim Three is factually unsupported. When a movant files a § 2255
motion, she must set forth facts which entitle her to reli&feen v. Wingp454 F.2d 52,
53 @™ Cir. 1972);0’Malley v. United State85 F.2d 733, 73%{ Cir. 1961). A motion
that merely states general conclusions of law without substantiating allegations with facts
is without legal merit.Loum v. Underwoqd262 F.2d 866, 867 {6Cir. 1959).

For all these reasons, Claim Three will be denied.

16
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D. Claim Four

By her fourth and final claim, Petition&aultsthe Courtfor sentencing her based
on unspecifiechearsay and “information not found by a jury.” [Doc. 1, numbered p. 9].
As with Claims One and Three, this claim is both waived and procedurally defaulted.

The claim is also without meritDistrict courts can consider hearsay evidence at
sentencing.SeeFed. R. Evid. 1101(d)(3). To the extent Petitiomary be arguing that her
maximum possible sentence was improperly enhanced in this case based on “information
not found by a jury,” she is incorrect. Apprendi v. New Jersethe Supreme Court held
that facts which increase a crime’s penalty beyond the statatasymum must be

submitted to the jury and proved beyond a reasonable doubt, with the exception of prior

convictions Apprendj 530 U.S. 466, 490 (2000). In this case, Petitioner's statutory
maximum sentence under 21 U.S.C. § 841(b)(1)(C) was enhanced from 20 to 30 years
based on a prior conviction and a properly filed 8 851 notice. Pursuapptend) that
is perfectly constitutional. Moreover, Petitioner's Ibnth sentence is less than the
statutory maximum sentence of 20 years (unenhanced) or 30 years (properly enhanced).
Petitioner would therefore be unable to show prejudice.

Claim Four will be denied.

E. February 28, 2019 “Reply”

The “Reply to Government’s Response in Opposition to Petitioner’'s Motion Filed
Pursuant to 28 U.S.C. § 2255” [doc. 14] and its aftermath [docs. 1ayd8fficiently

discussed earlier in this opinion. To briefly recap, although styled a “Reply,” document 14
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discusses at least seven previously unmentioned claims of ineffective assistance of counsel.
Petitioner subsequently informed the Court that document 14 was “illegally filed” by a
“fraudulent company” which “illegally signed her name.” [Doc. 18{ccordingly, and
consistent with Petitioner’'s wishes, the merits of document 14 will not be considered by
the Court.

F. Motion to Amend

Lastly, the Court turns to Petitioner's March 2019 “Response to Judge’s Order
Dated February 21, 2019 and Request to Amend 2255 Motion with Copy of Amended 2255
Motion Attached.” [Doc. 16]. As discussed above, in the proposed amendment the Court
discerns seven new claims of ineffective assistance of counsel.

1. Counsel was ineffective for failing to “argue sentencing disparity under
Bookeft (pertaining to a defendant from another case in this Court).

2. Counsel was ineffective for not obtaining a competency evaluation.

3. Counsel was ineffective for not objectinghie PSR’s omission of a minor
role adjustment under U.S.S.G. § 3B1.2(b).

4. Counsel was ineffective for failing to assert that Petitioner did not know
a-PVP was a controlled substance.

5. Counsel was ineffective for failing to object that the guideliné®/R-to-
marijuana conversion rate is incorrect.

6. Counsel was ineffective for not challenging the United States’ § 851 notice
(again because a defendant in another case in this Court did not receive one)

7. Counsel was ineffective for not objecting to Petitioner’s criminal history
score as calculated in the PSR.
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Petitioner’'s motion is untimely and will be denied as suéB.alreadyalluded to, a
federal prisoner has one year in which to file a 8§ 2255 motion, including any amendments.
28 U.S.C. § 2255(f)Mayle v. Felix 545 U.S. 644654, 662 (2005);Howard v. United
States533 F.3d 472, 475 {6Cir. 2008).

Section 2255(fs oneyear statute of limitations on all petitions for collateral relief
under 8§ 2255 rwifrom either: (1) the date on which the judgment of conviction becomes
final; (2) the date on whichnimpediment to making a motion created by governmental
action in violation of the Constitution or laws of the United States is removed, if the movant
was prevented from making a motion by such governmental action; (3) the date on which
the right asserted was initially recognized by the Supreme Court, if that right has been
newly recognized by the Supreme Court and made retroactively applicable to cases on
collateral review; or (4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence. 28 U.S.C. § 2255(f).
Thesesame provisiosigovern the timeliness of latéited amendmentsFelix, 545 U.S. at
654, 662.

Petitioner has failed to demonstrate that subsections (f)(2), @)(@)(4) of § 2255
apply. Specificallyshe has not establishédr even credibly arguedjhat any illegal
action by the government preventeer from timely presenting her amendment; that a
pertinent right was newly recognized by the Supreme Court and made retroactively

applicable to cases on collateral review; or that facts exist affeciogbe that could not
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have previously been discoveréd.

Timeliness ofPetitioner’'sproposed amendmetitereforedepends on whethéer
submission complied with subsection (f)(1) of § 2255, under whielamendment would
have been due no later than one year after the date on drigldgment of conviction
became final. As the Court observed in footnote two of this opinion, the Sixth Circuit
Court of AppealgleniedPetitioner’'s appeabn December 19, 2016Ste did not seek a
writ of certiorari in the Supreme Court although she had ninety days to dSex28
U.S.C. § 2101(c); Sup. Ct. R 13(1). Thus, according to the Court’s calculations, the one
year time limit for filing a 8 2255 motion in this case, adding the ninety days for filing a
certiorari petition, expired on Tuesday, March 20180See Clay v. United States37
U.S. 522, 525 (2003) (explaining that a conviction affirmed on appeal becomes final when
the ninety-day period for seeking a writ of certiorari expires).

Petitioner's proposed amendment was not postmarked until March 18, Pler
failure to submit the amendment until almost one year after the expiration of the statute of
limitation means that the proposed collateral challengeerein areuntimely under
subsection (f)(1). As a resulier amendmentill not be consideredbsent tolling of the

limitations period or relation back to a timely-filed claim in the original petition.

8 On that last point (28 U.S.C. 8§ 2255(f)(4)), Petitionetdssory statemeni her original motiorthat she
was unaware oé claim until she “exercised due diligence.” [Doc. 1, nhumbered p. &p&nentirely
insufficient. Nor could one credibly place blame upon Petitionerstwhile “law firm.” Nothing in the
recordevidences contact between Petitioner and that entity until long after tyeangtatute of limitations
had expired.
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As mentioned above, section 2255(f)’s statute of limitations is not jurisdictional and
may be tolled under limited, extraordinary circumstand@anlap v. United State250
F.3d 1001, 10046{" Cir. 2001) Equitable tolling is used sparinglgnd petitionerbear
the burden of establishing thatpplies to their &@se. See Jurado v. Bust337 F.3d 638,

642 (6" Cir. 2003);Allen v. Yukins366 F.3d 396, 401 {6Cir. 2004), and must show “(1)

that he has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in his way and prevented timely filingolland v. Floridg 130 S. Ct.

2549, 2562 (2010)se= also Juradp 337 F.3d at 643 (“Absent compelling equitable
considerations, a court should not extend limitations by even a single datatjon
omitted).

After review of theproposedamendment, the Court concludes that Petitioner has
failed to put forth a single extraordinary circumstance justifying the failure to submit h
proposed challenge within the window permitted by subsection (f§@jnpare Stovall v.
United StatesNos. 1:12cv-377, 1:02er-32,2013 WL 392467, at *3 (E.Dlenn Jan. 31,

2013) (rejecting request for equitable tolling of subsection (f)(1) in absence of evidence
illustrating a diligent pursuit of the rights assertedjh Jones v. United State889 F.3d

621, 627 6" Cir. 2012) (granting request for equitable tolling where the petitioner pled
facts indicating he had been separated from his legal materials for an extended period of
time due toillness andmultiple detention transfers). In the present c&sditioner’s
evidence of emails between her and the “law firm” commencing in Janub@ydiit. 16]

in no way carries the day.
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Petitioner’s last option to save her untimely amendment is the relation back doctrine.
As noted, when an amendment is untimeburtslook to Federal Rule of Civil Procedure
15(c) to determine whether the proposed claim “relates back” to a timely, original pleading
and is thus saved from being time barred by expiration of the statute of limitafielns.
545 U.S.at 656-57. An amended claim relates back if it “ar[ijse[s] out of the [same
conduct, transaction, or occurrence get—or attempted to be seut—in the original
pleading.” Fed. R. Civ. P. 15(c)(1)(B).

The Supreme Court has rejected a broad reading of “conduct, transaction, or
occurrence” in the context of pesbnviction relief and explained an amended petition will
not relate back “when it asserts a new ground for relief supported by facts that differ in
both time and type from those the original pleadiagforth.” Felix, 545 U.S. at 650. In
other words, “relation back depends on the existence of a common ‘core of operative facts’
uniting the original and newly asserted claimil’ at 658 (citations omitted).

No factssimilar in type to theseven newlhproposedclaims were raised in the 8
2255 motion. A review of theriginal § 2255 petition shows that the following facts were
alleged: (1) an unidentified statute immunized Petitioner from prdse@sd a conspirator;
(2) the base offense level and advisory guideline rantfeiRSR were inaccurate; and (3)
hearsay was improperly relied upon by the Court at sentencing.

True, the initial motion to vacate alleged claims of ineffective assistance of counsel.
Nonetheless, the attorney missteps now alleged are not similar in type to the shortcomings

asseted in that pleading.See United States v. Ciamgil9 F.3d 20, 24 (1st Cir. 2005)
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(finding that Rule 15 is not satisfied “merely by raising some type of ineffective assistance
in the original petition, and then amending the petition to assert another ineffective
assistance claim based upon an entirely distinct type of attorney misfeggsan

Nor are the new and original claims similar in type merely because they both relate
primarily to Petitioner’s sentencing. “If claims asserted after they@ae period could be
revived simply because they relate to the same . . . sentence as a timely filed claim,
AEDPA'’s limitation period would have slim significancgelix, 545 U.S. at 662accord
Wright v. United State€ase Nos. 2:16r-59, 18cv-120, 2019 WL 6649113, at*2 (S.D.

Ohio Dec. 6, 2019) (proposed new claims did not relate backigmal motion even
though both alleged ineffective assistance of counsel at the plea stage).

Because the proposed amended claims in this case do not share “a common core of
operative facts” with the claims raised initialRetitioner'snewly minted claims do not
relate back to the timelynes in hemotion to vacate Themotion to amend wiltherefore
be denied.

One final note. In deference to Petitiongate sestatus, the Court recognizes that
Petitionercould havespecifically argued (but did not) that her third, fifth, and seventh
proposed claims (as numbered by the Court) were similar in time and type to her original
Claim Two. That original claim stated in part that counsel was ineffective when he
“allowed movant to be sentenced in direct contradiction to the law.” Elsewhere in the

original motion, Petitioner alleged that her advisory guideline range was inaccurate.
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Onecould haveargued (but, again, Petitioner did not, nor would the Court have
accepted the argument) that the third, fifth, and seventh proposed claims (ineffective
assistance for not objecting to minor role, thB\&-to-marijuana conversion ratand
criminal history score) are similar in time and type to the original factual allegation that
Petitioner was sentenced in contradiction to the law due to an inaccurate guideline range.
Even if Petitioner had successfully raised that hypothetical argument, her third, fifth, and
seventh claims would have failed on their merits.

If counsel hadbbtaineda minor role adjustment under U.S.S.G. § 3G1.4{®,
guideline rangevould haveremainedhe same.Petitioner'sbase offense level of 34 was
due toherstatus as a career offender. [Case No.-2R420, doc. 121, $2]. Since the
career offender bas#fense level was higher thdine base offense level of 82alculated
under guideline chapters two and thiiek, § 26], the career offender offense level applied.
SeeU.S.S.G. 4B11(b). Minor role is a chapter three adjustmemitdoes not applyo the
caeer offender offense level table in chapter fobeeU.S.S.G.§ 1B1.1(a)(6). Even if
counsel had successfully obtained a minor role adjustment to the chapter two/three offense
level calculation (thereby reducing the chapter two/three base ofiereleto 30), the
higher career offender base offense level would still have apfedU.S.S.G. 4B1(b).

Stated differently, with or without a minor role adjustment Petitioner’s offense level would
have been the same. Counsel's omission of a futile PSR objection is not constitutionally

ineffective performanceSee Harris v. United State204 F.3d 681, 683 {6Cir. 2000).
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Next, Petitioner's proposed claim pertaining to drug equivalency is unexplained,
unsupported, and therefore waived. “It is not sufficient for a party to mention a possible
argument in the most skeletal way, leaving the court to ... put flesh on its"bdh@ted
States v. Cole359 F.3d 420, 428 n.13%{&ir. 2004) (citation omitted).

Finally, Petitioner’s desired objections to her criminal history score would not have
impacted her guideline range. Printouts appended to the proposed amendmem indicat
Petitioner’s belief that she should not have received criminal history points for the drug
paraphernalia charges in paragraphs 42, 51, amd 62 PSR. As with minor role, this
issue is of no import because her criminal history category would still have be&e¥!I.
U.S.S.G. 8§ 4B1.1(b)*A career offender’s criminal history category in every case under
this subsection shall be Category VI.”). Again, the failure to rafs#ila PSR objection
Is not constitutionally ineffectiveSee Harris 204 F.3d at 683.

V.
Conclusion

For the reasons discussed in this Memorandum Opinion, Petitioner’s 8§ 2255 motion
to vacate [Doc. 1] will bENIED andDISMISSED. Her motion to amend [doc. 16]
will be DENIED.

V.
Certificate of Appealability
Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of

appealability should be granted. A certificate should issue if a petitioner has demonstrated
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a “substantial showing of a denial of a constitutional rightl” The districtcourt must
“engage in a reasoned assessment of each claim” to determine whether a certificate is
warranted. Murphy v. Ohip 263 F.3d 466467 (6" Cir. 2001). Each issue must be
considered under the standards set forth by the Supreme C8latknv. Mclaniel, 529

U.S. 473 (2000).d.

A petitioner whose claims have been rejected on the merits satisfies the
requirements of § 2253(c) by showing that jurists of reason would find the assessment of
the claims debatable or wrongSlack 529 U.S. at 484. Having examined each of
Petitioner’s claims under th&lackstandard, the Court finds that reasonable jurists could
not find that the dismissal dfioseclaims wasdebatable or wrong. Therefore, the Court
will DENY issuance of a certificate of appealability.

A separate judgment will enter.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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