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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

Commissioner of Soci&@ecurity
Administration

THOMAS S. COMMONS )
)
Plaintiff, )
) Case N02:18-cv-62
v. )
) Judge Christopher I3teger
ANDREW SAUL, )
)
)
)
)

Defendant

MEMORANDUM OPINION

Plaintiff Thomas Commonseeks judicial review under 8§ 205(g) of the Social Security Act
("Act"), 42 U.S.C. § 405(g), fronmis denial by the Commissioner of the Social Security
Administration regardinghis application for disability insuranceenefits andsupplemental
securityincome under Titles 1l and XVI of th&ct, 42 U.S.C. 8§88 401-34, 1381-838deDoc. 1].
The parties consented to tetryof final judgment bya United States Magistrate Judge according
to 28 U.S.C. § 636(c), withn appealo the Court of Appealfor the Sixth Circuit[Doc. 12].

For reasons that folloviglaintiff's Motion for Judgment on thieleadinggDoc. 13 will be
DENIED, the Commission&r Motion for Summary Judgment [Dats] will be GRANTED, and
judgmentwill be entered®FFIRMING the Commissioner's decision.

l. Procedural History

In November 2015Plaintiff applied fordisability insurancebenefits and supplemental
security income under Title Il of thect, 42 U.S.C. 88 40434, alleging disability as &eptember
15, 2015 (Tr. 10, Doc.8). Plaintiff's claims werelenied initiallyas well as on reconsideratigks

a result, Plaintiff requested a hearing before an administrative law. judge
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In October2017 ALJ Elizabeth Neuhofheard testimony from Plaintiff and a vocational
expert, as well as argument from PlairditittorneyThe ALJ then rendered hdecision, finding
that Plaintiff was not under a "@isility" as defined in the Ac{Tr. 10-17).

Following the ALJ decision Plaintiff requestedhat the Appeals Council reviewis
denial; howeverthat requesivas denied(Tr. 7). Exhausting hisdministrativeeemedies, Plaintiff
thenfiled his Complaint onApril 18, 2018, seeking judicial review of tli@ommissionés final
decision under § 405(gDoc. 1]. The parties filed competing dispositive motions, and this matter
is now ripe for adjudication.

Il. Findings by the ALJ

The ALJ made the following findingsoncerningherdecision orPlaintiff's application for

benefits

1. Plaintiff meets the insured status requirements of the Social Security Act
through December 31, 2020.

2. Plaintiff had not engaged in substantial gdliafctivity sinceSeptember 15,
2015, thealleged onset date (20 C.F$8 404.157%t segand 416.97 kt.

seq).

3. Plaintiff has the following severe impairments: diabetes mellitus with recent
diagnosis of peripheral neuropath{20 C.F.R. 8§ 404.1520(c) and
416.920(c)).

4. Plaintiff does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments in 20
C.F.R. Part 404, Subpart P, Appendix 1 (20 C.FEB. 404.152(1),
404.1525, 404.1526, 416.920(d), 416.925, and 41%.926

5. Absent certain limitations, Plaintiff retained the residualctioral capacity
to perform medium work as defined in 20 €.R. 88 404.1567(cand
416.967(c).

6. Plaintiff is unable to perform any past relevant work (20 C.§8R104.1565
and 416.96p

7. Plaintiff was born orDecember 26, 195%and wash9 years old, whichs



definedas a individual with advanced agen the alleged disability onset
date (20 C.F.R. 88 404.1563 and 416)923

8. Plaintiff has at least a high school education@rtommunicate in English
(20 C.F.R. 88 404.1564 and 416.964

9. Transferability of job skills is not material to the determimatdf disability
becausehe ALJ found that Plaintiff was nalisabled regardless if he has
transferable job skill{SSR 8241 and 20 C.F.R. Part 404, Subpart P,
Appendix 2).

10.Considering thePlaintiff's age, education, work experience, and residual
functional capacity, some jolexistin significant numbers in the national
economy that Plaintiff can perform (20 C.F$8 404.1569, 404.1569(a),
416.969, and 416.969(a)

11.Plaintiff has not been under asdbility, as defined in the Social Security
Act, from September 15, 201%hrough the date ahe ALJs decision (20
C.F.R. 88 404.1520(g) and 416.920(9)).

(Tr. at10-17).
II. Standard of Review

This case involves an application ftisability insurancdenefits (DIB"). An individual
qualifies for DIB if he: (1) is insured for DIB; (2) has not reached the age admetint; (3) has
filed an application for DIB; and (4) is disabled. 42 U.S.C. 3(d{1)

The determination of disability under the Act is an administrative deciSmestablish
disability under the Social Security Act, claimamustshow that theyreunable to engage in any
substantial gainful activity due to the existence of a medickdtgrminable physical or mental
impairment that can be expected to result in death or that has lasted or can lezldérdast for
a continuous period of not less than twelve martBdJ.S.C.8 423(d)(1)(A);Abbot v. Sullivan
905 F.2d 918, 923 (6th Cir. 1990)he Commissioner employs a frggep sequential evaluation

to determine whether an adult claimant is disal16dC.F.R88404.1520; 416.920 he following

1 This finding was a clerical error by the ALJ because Plaintiff testifiedhéndtompleted the 8th grade and has not
obtained a GED but is able to read and write." (Tr. 14).



five issues are addressed in ordé}:if the claimant is engaging in substantial gainful actilgy

is not disabled; (2) if the claimant does not have a severe impain@smot disabled; (3) if the
claimants impairment meets or equals a listed impant heis disabled; (4) if the claimant is
capable of returning to wottke has done in the pakeis not disabled; (5) if the claimant can do
other work that exists in significant numbers in the regional or the national ecdr@isiyot
disabledld. If the ALJ makes a dispositive finding at any step, the inquiry ends without progeedi
to the next ste20 C.F.R88404.1520; 416.92%kinner v. Seég of Health & Human Sery902
F.2d 447, 44%0 (6th Cir. 199Q)Once, however, the claimant makegrina faciecase thahe
cannot return to her former occupation, the burden shifts to the Commissioner to showehat the
is work in the national economy whitte can perform considering her age, education and work
experienceRichardson v. Sécof Health and Human Serys/35 F.2d 962, 964 (6th Cir. 1984);
Noe v. Weinbergeb12 F.2d 588, 595 (6th Cir. 1975).

The standard of judicial review by this Court is whether the findings of the Cssiomer
are supported by substantial evidence and whdtlee€Cbmmissioner made any legal errors in the
process of reaching the decisi@eeRichardson v. Peraleg02 U.S. 389, 401 (1971) (adopting
and defining substantial evidence standard in the context of Social Securg), casesaw v.
Sety of Health andHuman Servs803 F.2d 211, 213 (6th Cir. 198&WVen if there is evidence on
the other side, if there is evidence to support the Commissioner's finithiegsnust be affirmed
Ross v. Richardsod40 F.2d 690, 691 (6th Cir. 197The Court may not revigh the evidence
and substitute its judgment for that of the Commissioner merely because sabstadénce
exists in the record to support a different conclusidre substantial evidence standard allows
considerable latitude to administrative decismakers It presupposes there is a zone of choice

within which the decisiommakers can go either way, without interference by the cdtetisky v.



Bowen 35 F.3d 1027 (6th Cir. 1994) (citifdullen v. Bowen800 F.2d 535, 548 (6th Cir. 1986));
Crisp v. Sec'y, Health and Human Serv90 F.2d 450 n.4 (6th Cir. 1986).

The court may consider any evidence in the record, regardless of whether theeAlit) ci
See Heston v. Commof Soc. Se¢245 F.3d 528, 535 (6th Cir. 200Bowever, for purposes of
substantial evidence review, the court may not consider any evidence that Wwe®rethe ALJ
Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 200Burthermore, the Court is not obligatex
scour the record for errors not identified by the claimidotyington v. AstrugNo. 2:08cv-189,
2009 WL 2579620, at *6 (E.D. Tenn. Aug. 18, 2009) (stating that assignments of error not made
by claimant were waived), antissues which aréadverted to in a perfunctory manner,
unaccompanied by some effort at developed argumentation, are deemed "iemakedy v.
Comnr of Soc. Se¢87 F. Appx 464, 466 (6th Cir. 2003) (quotirignited States v. Elde®0 F.3d
1110, 1118 (6th Cir. 1996)).
IV.  Analysis

Plaintiff raisesthreeissues: (1whether the ALJ properly evaluated Plaintiff's subjective
complaints; (2whether the ALJ failed to develop the record; andu33ther substantial evidence
supports the AL3finding that Plaintiff isnot disable@

A. Substantial Evidence and Plaintiff's Sulective Complaints

Plaintiff first contends that the ALJdiled to properly weight the subjective allegations of
the Plaintiff regarding the limitations in his ability to perform woekated activities as a result of
his diabetes [Doc. 14 at PagelD #: 369].

The Court noteat the outset thalaintiff's arguments about his owredibility generally
fall within the ALJ's discretionSee Ritchie v. Comm'r of Soc. $&d0 F. App'x 508, 511 (6th
Cir. 2013) (recognizing that the Sixth Circuit hottie ALJ's credibility findings to be virtually

"unchallengeable") (citations omitted)hat is the ALJ's findings on credibility "are to be



accorded great weight and deference, particularly since an ALJ is chaitethe duty of
observing a witness's demeanor and credibilityalters 127 F.3d at 531Those findings,
however, must be supported by substantial evidddcé[D]scountingcredibility to a certain
degree is appropriate where an ALJ finds contradictions among the medmds$ refaimant's
testimony, and other evidencéd:

Plaintiff was diagnosed with diabetes, but the ALJ noted that physical examsatkere
generally mremarkable with the exception of a mild sensory deficit in the lower extren(itres
15, 213, 21718, 262, 290, 295, 36@9), and an eye examination revealed no evidence of diabetic
neuropathy (Tr. 15, 249). The ALJ also considered evidence that indicated roedaradi a
diabetic diet resulted in control of Plaintiff's blood sugar lev@ls. 15, 213, 21718, 262, 290,
295, 30809). See Smith v. Comm’r of Soc. Sec. AdrbiB4 F. App’x 758, 763 (6th Cir. 2014)
(citing Hardaway v. Secretary823 F.2d 922, 927 (6th Cit987)) (explaininghat evidenceof
improvement inmedical issuesvith use of prescription drugs supports denial of disability
benefits));see alscSSR 163p (“[R]ecord of any treatment and its success or failure, including
any side effect of medications.”).

The Court finds that Plaintiff's complaints related to the reliability of his subjectiv
complaintsarewithin the ALJ's discretiorSee Waltersl27 F.3d at 531 ("Discounting credibility
to a certain degree is appropriate where an ALJ finds contradictions among meparéd,
claimant's testimony, and other evidenceSge also Houston v. Sec'y of Health & Human Servs.
736 F.2d 365, 367 (6th Cir. 1984) (upholding a denial of benefits when the "medical evidence
reflected that appellant's impairments were controlled with medication and wteseriously
disabling.").When objective evidence alone cannot establish a disability, the ALJ hamtther "

and discretion to weigh all of the evidence and to resolve the significant comflidte



administrative record.Walters 127 F.3d at 531 (citingradley v. Sec'y of Health and Human
Servs, 862 F.2d 1224, 1227 (6th Cit988). "Discounting crediblity to a certain degree is
appropriate where an ALJ finds contradictions among the medical reportsardfainestimony,
and other evidenceld. at 53132 (citingBradley, 862 F.2d at 122¢f. King v. Heckley 742 F.2d
968, 97475 (6th Cir.1984) (noting the lack of substantial evidence for an adverse credibility
finding where the only reasonable conclusion supported by the evidence is thaintamtctioes
not possess the RFC to perform any gainful employment). The evidence rgdhedseverity of
Plaintiff's impairments is inconsistent and can support more than one reasonahlsi@onc
Because the ALJ gave numerous reassuapportedby the record, for determining that the
Plaintiff's subjective allegationsere notentirely credible, the Court will not secegdess the
ALJ's finding.See Ulman v. Comm'r of Soc. $S603 F.3d 709, 713-14 (6th Cir. 2012) ("As long
as the ALJ cite[s] substantial, legitimate evidence to support his factudlisions, we are not to
secondguess.”).

B. The ALJ's failure to order a consultative exam

As noted, theéburden of proving disability lies with the claimant. 20 C.F.R. § 404.1512.
That, however, does not leave the ALJ without a corresponding Aluiys have "the ultimate
responsibility for ensuring that exy claimant receives a full and fair hearing . . LaShley v.
Sec'y of Health & Human Sery§08 F.2d 1048, 1051 (6th Cir. 1983) (citiRgchardson v.
Perales 402 U.S. 389, 411 (1971)n light of the ALJ's fullandfair hearing requirement, Plaiffti
asserts thdta consultative physical exam was necessary for a full and fair considerafios] o
claim, and it was error for the Administrative Law Judge not to order such anirexaw of | |
Plaintiff's advanced age and serious medical problems.” [Doc. 14 at PagelD #: 368].

The ordering o&physical consultative exammwithin the ALJ's discretion. The regulations

statethat the agency might order a consultative examination when “the additional ewsksted



is not contained in the records of your medical sources” or “the current sevetyrampairment

is not established.” 20 C.F.R. 88 404.1519a(b)(1), 416.91Q&(byhen the record contains
sufficient evidenceboutan impairment, an ALJ does not abtiseir discretion by declining to
obtain an additional assessmege Culp v. Comm’r of Soc. Sé&29 F. App’x 750, 751 (6th Cir.
2013);Robertson v. Comm’r of 80Sec.513 F. App’x 439 (6th Cir. 2013) (finding because the
record contained test results, physicians’ notes, opinion evidence from multipleigog;sand
lacked any significant inconsistencies in the evidence, the ALJ was noatetlitp order a
corsultative examination with a cardiologist or obtain additional medical records.).

Here,the Court finds that theecord was adequately developed to makdlg andfairly
informed decision. It contains contemporaneous treatment and exam recordbdmahevant
period regardindPlaintiff's medical impairment¢§See, e.gTr. 212331). Medical evidence from
the relevant period showed a lack of objective disabling limitatmasthat Plaintiff's diabetes
was controlledvith medication and diet managemeit. 213, 21718, 249, 26263, 29092, 295
97, 30809). Further development was not necessary or appropriate, and the ALJ did adteabus
discretion by failing to order an additional physical consultative exam.

C. The ALJ's Clerical Error

Plaintiff next contendsthat substantial evidence does not support the ALJ's decision
because the ALJ erroneously mischaracterized Plaintiff's educaticaiahegnt. That isin her
finding, under 20 C.F.R. § 404.1564, the ALJ listhdttPlaintiff "has at least a high school
education . .. ." (Tr. 16Previously in her decision, however, the ALJ noted that Plaintiff testified
that "he completed 8th grade and has not obtained a GEB a&ble toread and write. (Tr. 14).
The latterstatements true—Plaintiff has only an eightlgrade education and has not obtained a

GED. Plaintiff argues that the ALJ's clerical error undermines any fjrafisubstantial evidence



The Court finds that Plaintiff's argument lacks merit because the Alisksatement is a
clerical error that has no bearing on the analgss. Powers v. Comm'r of Soc. S&85 F. App'X.
407, 412413 (6th Cir. 2006) (unpublished) (omissions in an ALJ's formal findings do not
constitute reversible error if intended meaning may be discerned from tedision and the VE's
testimony). Alternatively, the alleged error ismégss because a remand to allow the Alrétise
her holding would not change the ALJ's ultimate findibge Caldwell v. Barnhare61 F. App'x
188, 190 (11th Cir2008) (unpublished) (“When. . an incorrect application of the regulations
results in hamless error because the correct application would not contradiéi the ultimate
findings, the ALJ's decision will stand.”) (citirigiorio v. Heckler 721 F.2d 726, 728 (11th Cir
1983).

Plaintiff failed to identify how this misstatementpacted the AJ's finding. On the one
hand, 20 C.F.R. 8 404.15®%(3) categorizes an eighgrade education as "limited educatlon
to wit:

Limited education means ability in reasoning, arithmetic, and language skills, bu

not enough to allow a person with these educational qualifications to do most of the

more complex job duties needed in sekilled or skilled jobs. We generally

consider that a 7th grade through the 11th grade level of formal education is a

limited education.

20 C.F.R. 8§ 404.1568)(3). On tle other hand, § 404.1564(b)(4) defiriesgh school education
and abovg]" which are the abilities in reasoning, arithmetic, and language skills acquired through
formal schooling at a 12thrade level or above. We generally consider that someone wih the
educational abilities can do seskilled through skilled worK.20 C.F.R. § 404.1568)(4).
Plaintiff has failed to demonstrate how being classified withigh School Education and Above"

rather than "Limited Educatiorddverselyimpacted the ALJ'siriding. And "issues which are

‘adverted to in a perfunctory manner, unaccompanied by some effort at devetppedrdaation,



are deemed waivedKennedy v. Comm'r of Soc. SeB7 F. App'x 464, 466 (6th Cir. 2003)
(quotingUnited States v. EldeB0 F.3d 1110, 1118 (6th Cir. 1996)s a result,lte Court finds,
alternatively, that Plaintiff waived argument as to the ALJ's clerical error.
V. Conclusion

Having reviewedthe administrativerecordandthe parties$ briefs Plaintiff's Motion for
Judgment on the PleadingPoc. 13 will be DENIED, the Commission& Motion for
Summary Judgment [Dod.5 will be GRANTED, and the decision of the ALJ will be
AFFIRMED . Judgmentvill beenteredin favor of theDefendant.

ENTER.

/sl Christopher H. Steger
UNITED STATES MAGISTRATE JUDGE
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