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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

DEBORAHR. WAGNER, )
Paintiff, ))
V. ; No0.2:18-CV-64-HBG
ANDREW M. SAUL} ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This case is before the undgreed pursuant to 28 U.S.C686(b), Rule 73 of the Federal
Rules of Civil Procedure, and the consent & garties [Doc. 14]. Now before the Court is
Plaintiff's Motion for Judgmenon the Pleadings and Memorandum in Support [Docs. 15 and 16]
and Defendant’s Motion for Summary Judgmemd &emorandum in Support [Docs. 17 and 18].
Deborah Wagner (“Plaintiff’) seskjudicial review of the desion of the Administrative Law
Judge (“the ALJ"), the final decision of Defendant Andrew M. Saul (“the Commissioner”). For
the reasons that follow, the Court WHRANT Plaintiff's motion andDENY the Commissioner’s
motion.
. PROCEDURAL HISTORY

On April 4, 2005, Plaintiff's appl&tion for disabilityinsurance benefits pursuant to Title
Il of the Social Secitly Act, 42 U.S.C. 8§ 40&t seq.was granted, and skas found disabled as

of January 21, 2003. [Tr. 13].

1 Andrew M. Saul was sworn @s the Commissioner of 8al Security on June 17, 2019,
during the pendency of this cas€herefore, pursuant to FedeRilile of Civil Procedure 25(d),
Andrew M. Saul is substitutess the Defendant in this case.
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However, on February 21, 2014, during a subsetg@entinuing Disabity Review, it was
determined that Plaintiff was norger disabled withithe meaning of the Act as of February 1,
2014. [Tr. 150-51]. Following a hearing, épril 7, 2015, the decision was upheld on
reconsideration. [Tr. 167-76]. dntiff then requested a hearibgfore an ALJ. [Tr. 177]. A
hearing was held on August 4, 2015. [Tr. 65-81]. On August 19, 2015, the ALJ found that
Plaintiff was not disabled asf February 1, 2014. [Tr. 9142]. The Appeals Council granted
Plaintiff's request for review angmanded the decision back to tie) for reconsideation. [Tr.
113-16]. A hearing was held by the ALJ on Agidl, 2017 [Tr. 49-64], as well as a supplemental
hearing on September 28, 2017 [Tr. 34—-48]. @utober 24, 2017, the ALJ again found that
Plaintiff was not disabled as of February 1, 2014. [Tr. 8-33]. Apweals Council denied
Plaintiff's request for review on April 12, 2018 [Tr. 1-5], making the ALJ's second decision the
final decision of the Commissioner.

Having exhausted her administrative remediesingff filed a Complaint with this Court
on April 19, 2018, seeking judicial review ofettCommissioner’s final decision under Section
405(g) of the Social Security Act. [Doc. 1]This case was subseauly reassigned to the
undersigned on May 3, 2019. [Doc. 19]. The partiave filed competing dispositive motions,
and this matter is nowpe for adjudication.

1. ALJ FINDINGS

The ALJ made the following findings:

1. The most recent favorable dieal decision finding that the
claimant was disabled is the detanation dated April 4, 2005. This
is known as the “comparisguoint decision” or CPD.

2. At the time of the CPD, theatinant had the following medically

determinable impairments: chronic sore throat; reactive airway
disease; hoarseness; chronic sinusitis; chronic rhinitis; mold
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allergies; burning eyes; low back pain; and fatigue. These
impairments were found to resulttime residual furtenal capacity

to perform less than sedentaryegion on a regular and sustained
basis.

3. Through the date dis decision, the claimant has not engaged
in substantial gainful activity since the CPD (20 CFR
404.1594(f)(2)).

4., The medical evidence establishes that the claimant did not
develop any additional impairments after the CPD through the date
of this decision. Thus, the claimant has continued to have the same
impairments that she had at the time of the CPD.

5. Since February 1, 2014, the claimant has not had an impairment
or combination of impairments which met or medically equaled the
severity of an impairment listl in 20 CFR Part 404, Subpart P,
Appendix 1 (20 CFR 404.1525 and 404.1526).

6. Medical improvement occed on February 1, 2014 (20 CFR
404.1594(b)(1)).

7. After careful consideration tiie entire record, the undersigned
finds that, since February 1, 2014, the claimant has had the residual
functional capacity to perform work at all exertional levels except
that she is limited as describedDy Robert Blaine, MD, in Exhibit

19F, to occasional exposure to humidity and wetness and no
exposure to dust, odors, fumasd pulmonary irritants.

8. The claimant’s medical improvement is related to the ability to
work because it resulted in amcrease in the claimant’s residual
functional capacityd0 CFR 404.1594(c)(3)(ii)).

9. Since February 1, 2014, the olant has continued to have a
severe impairment or combination of impairments (20 CFR
404.1594(f)(6)).

10. Since February 12014, the claimant has been capable of
performing past relevant work asteacher. This work has not
required the performance of workiaged activitiegprecluded by the
claimant’s residual functional capacity (20 CFR 404.1565).

11. The claimant’s disability ended on February 1, 2014, and the
claimant has not become disabled again since that date (20 CFR
404.1594(f)(7)).



[Tr. 13-22].
1. STANDARD OF REVIEW

When reviewing the Commissioner’s determioatbf whether an individual is disabled
pursuant to 42 U.S.C. § 405(g)etourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the
procedure mandated by the rediaias and rulings promulgateby the Commissioner, and
whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009) (citation omittaf)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a sciatilf evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”
Cutlip v. Sec'y of Health & Human Seryv25 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It
is immaterial whether the re@bmay also possessilsstantial evidence teupport a different
conclusion from that reached by the ALJ, oret¥fer the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedréate a “zone of aice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinitullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novg nor resolve conflicts in the Elence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).

V. CONTINUING DISABILITY ELIGIBILITY
“Disability” is the “inability to engage in any substantial gainful activity by reason of any

medically determinable physical or mental impaininghich can be expected to result in death or
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which has lasted or can be expected to last fmmtinuous period of notde than 12 months.” 42
U.S.C. 8§423(d)(1)(A). A claimant’s initial appliten for disability benefits is evaluated pursuant
to a five-step analysis in which the claimant bears the burden at the first four steps and the burden
shifts to the Commissioner at step five who nprstve that there is work available in the national
economy that the claimant can perforiValters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th
Cir. 1997) (citing 20 C.F.R. 8 404.1520). A claimaio is found disablednd awarded benefits
is thereafter subject to periodic reviews to deiee her continued entiinent to benefits. 20
C.F.R. 8 404.1594(ayee Watts v. Comm’r of Soc. S4@9 F. App’x 290, 292 (6th Cir. 2006)
(“[T]here is no presumption of continuing disability.”) (citation omitted).
Whether a claimant continues to be disahkedietermined pursuant to an eight-step

analysis. 20 C.F.R. § 404.1594(f)(1)-(8). Speally, the Commissionemust determine:

(1) whether the claimant is performing substantially gainful activity;

(2) whether the claimant has an impairment or combination of

impairments that meets or equals the criteria of an impairment listed

in 20 C.F.R. Part 404, SubpartAppendix 1; (3) wikther there has

been medical improvement that has decreased the medical severity

of the claimant's impairments; (4) whether the medical

improvement relates to the ability to work; (5) whether an exception

to medical improvement applies; (6) whether the claimant’s

impairments in combination are severe; (7) whether the claimant has

retained residual functional capacayd can perform past work; and

(8) whether the claimant can pamin any other substantial gainful

activity.
Delacotera v. BerryhilINo. 3:16-CV-01464, 2017 WL 971935,*8t(M.D. Tenn. Mar. 14, 2017)
(citing 20 C.F.R8 404.1594(f)(1)-(8)).

The Commissioner bears the burden at eachistepnd must establish that the claimant

is no longer entitled to benefitsecause the physical or mental impairment on the basis of which

such benefits are provided has ceased, does not@xistyot disabling,” 42 U.S.C. § 423(f). To



meet his burden, the Commissionmaust demonstrate that “(Ahere has been any medical
improvement in the individual’'s impairment ormabination of impairments (other than medical
improvement which is not related to the individuailtslity to work), and (B) the individual is now
able to engage in substantial gainful activityld.; see20 C.F.R. § 404.1594(a) (“We must
determine if there has been any medical improvenmeyour impairment(s) and, if so, whether
this medical improvement is related to your apitis work.”). “If subgantial evidence supports
both prongs, then the [Commisser] correctly terminatedHte claimant’s] benefits.”Cutlip v.
Sec’y of Health & Human Sery25 F.3d 284, 286 (6th Cir. 1994).

V. ANALYSIS

Plaintiff claims that the ALJ failed to apptiie correct legal standd#s when finding that
her disability ended on Februaty 2014, as Plaintiff alleges thaeither the ALJ or the state
agency reviewing physicians made a “meaningéuhparison of the evidence from the prior file
compared to the evidence in the current file.” [Doc. 16 at 10]. Further, Plaintiff contends that the
ALJ’s decision that her condition had medically noyed is not supported by substantial evidence.
[Id. at 10-12]. The Court will address Plaiifsi specific allegations of error in turn.

First, Plaintiff claims that the ALJ failed perform a comparison of her prior and current
medical evidence to determine whether her condition had medically improved. Rather, Plaintiff
asserts that the ALJ improperly “merely madeoaclusory statement that [her] condition had
improved, and made no meaningful analysis odtndymptoms, signs daboratory fndings had
supposedly improved.”ld. at 10].

“When the cessation of benefits is at issaghere, the central question is whether
the claimant’s medical impairments havepnoved to the point where [she] is able to

perform substantial gainful activity.Kennedy v. Astrye247 F. App’x 761, 764 (6th Cir.
6



2007) (citing 42 U.S.C. § 423(f)(1))As stated above, whether an individual is entitled to
continued benefits depends on if “thenas been any medical improvement in [the
individual’s] impairment(s) andf so, whether this medicaihprovement is related to [the
individual's] ability to work.” 20 C.F.R. §8 @4.1594(b), 416.994(b).

The implementing regulations define “meal improvement” as “any decrease in the
medical severity of [the individual’'s] impairmis) which was presenmit the time of the
most recent favorable medical decision that {tidevidual was] disabled or continued to be
disabled.” Kennedy247 F. App’x at 764—65 (citing 20 C.F.R. 8§ 404.1594(b)(#pwever,
“[m]edical improvement ‘is determined by a comparison of prior and current medical
evidence.” Id. at 765 (quoting 20 C.R. § 404.1594(c)(1)). Thidetermination “must be
based on changes (improvement) in thengypms, signs and/or laboratory findings
associated with [a claimant’shpairment(s).” 20 C.F.R. § 1594(b)(1).

In the disability decision, the ALJ found that medical improvement had occurred on
February 1, 2014. [Tr. 13]. €MALJ noted that the medicavidence of record supported a
finding that there had been a decrease in theaaleskverity of Plaintiff's impairments and
there was “no evidence of exacerbation of respiratory symptoms since the CPD.” [Tr. 14].
In support, the ALJ reviewed that Plaintiff hasteived only limited specialist evaluation or
treatment, she had not required emergermom treatment or hospitalization for her
impairments, and that her impairments weeated conservatively with only an Albuterol
inhaler. [d.]. Additionally, the ALJ found that #re was “no evidere of treatment for
chronic sore throat, hoarseness, chronic siisusihronic rhinitis, mold allergies, burning

eyes, low back pain, and fatigue since the CPDd].[ The ALJ proceeded to find that
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Plaintiff had the residual functional capadityperform work at all exrtional levels, except
that she was limited to occasional exposure to humidity and wetness and no exposure to
dust, odors, fumes, and pwmary irritants. Id.].

Ultimately, the Court finds that the ALJ properly failed to perform a “comparison
of prior and current medical evidence” totelenine whether Plaintiff's condition had
medically improved.Kennedy 247 F. App’x at 765 (quatg 20 C.F.R. § 404.1594(c)(1)).

In Kennedy the Sixth Circuit found that the Algroperly detailed the claimant’s then-
current functional abilities, but failed taake the required comparison to the initial RFC
determination.ld. Here, the ALJ failed to assess Plaifditurrent RFC and compare it to
her RFC at the time of the comparison padecision date to dermine whether her
impairments had improvedsee id.(“While the ALJ correctly pointed to various functional
abilities possessed by Kennedy, . . . no effi@$ made by the ALJ nor any medical source
to compareher abilities or her limitations to those possessed at the time of the initial
determination.”) (emplsas in original).

While the ALJ noted that there was noidance of any exacerbation of Plaintiff's
respiratory impairments since the CPD, as well as detailed Plaintiff's limited treatment, he failed
to support the findings that Plaintiff's catidn had improved since the earlier finding of
disability. See, e.gSchweihofer v. Comm’r of Soc. Sé¢o. 17-14222, 2019 WL 1339611, at
*10 (E.D. Mich. Feb. 22, 2019) Ifideed, the ALJ’s opinion doe®t analyze the degree to
which Schweihofer improved at athere is simply no analysis to the suggestion that
Schweihofer's improvement from the baseliindicates an ability to wor¥, report and

recommendation adopted,®8019 WL 1327186 (E.D. Mich. Mar. 25, 2019).
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However, although the ALJ’s discussion in support of his findingRtantiff's medical
improvement occurred on February 1, 2014 wasclusory and insufficient, the Court will
consider the decision as a wholee Jackson v. Comm’r of Soc. SHo. 1:17-CV-335-TRM-
SKL, 2018 WL 5316028, at *6 (E.D. Tenn. Oct. 9, 20¢#)the decision had otherwise shown
there was substantial support for ALJ Morehedidding of medical improvement, any error in
not specifying the evidence under the ‘medicaprovement’ heading would be harmless.”),
report and recommendation adopted B918 WL 5315197 (E.D. Tenn. Oct. 26, 2018).

The ALJ found that although Plaintiff’'s mediljadeterminable impairments could have
reasonably been expected to produce theggedlesymptoms, her statements concerning the
intensity, persistence, and limiting effects of these symptoms were not entirely consistent with
the medical record. [Tr. 16]. fst, the ALJ noted that Plaintéileged continuing disability “due
to chemical insensitivities, ogpational asthma, and restrictive lutigease.” [Tr. 14]. The ALJ
detailed Plaintiff's testimony at theufyust 4, 2015, April 27, 2017, and September 28, 2017
hearings. [Tr. 14-15].

Next, the ALJ reviewed various pulmonary ftina testing. [Tr. 16]. The ALJ noted
that the prior disahtly decision, dated April 4, 2005, refeied July 2003 studies showing “a
borderline restrictive impairmemtith an FVC of 78 percent and total lung capacity reduced at
68 percent.” Id.]; see[Tr. 88]. Further, the ALJ found that “[t]heecord reflects only limited
medical evidence of evaluation or treatment stheeCPD.” [Tr. 16]. The ALJ also reviewed
Plaintiff's treatment with Dr. Eckardt JohanginM.D., MSc, as well aRlaintiff's pulmonary
function testing in 2013 and 2014ld]. For example, in June of 2014, Plaintiff's FVC was 81

percent of predicted, ariff]he test interpretdon was only mild obstrutve abnormality with no
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restrictive abnormality and diffusing cagity within normal limits.” [d.]. Plaintiff's most
recent pulmonary function testing occurredDacember of 2016, and her pre-bronchodilator
FVC during testing was 69, 77, aifl percent of predictedld[].

Plaintiff testified that she prefers to bedted by “naturopathidoctors who use food
supplements to treat her,” but that she onlytyvitie emergency room when she is unable to
breathe. [Tr. 15]. The ALJ noted that Ptdfrwas treated by Dr. Jerry Redmond of Women'’s
Nutritional Health Center, as well as Ms. Betbvis, ND, CNHP, of the Fayetteville Herb Shop,
although these treating sourcesl diot opine on Plaintiff's futonal abilities. [Tr. 17].
Accordingly, the ALJ found that there was nadence of treatment for exacerbations of her
respiratory issues, as Plaintiff was treated eoraively with only an Albuterol inhaler.ld.].
Additionally, while Plaintiff alleged side effecfrom prescribed medication, the ALJ found that
this allegation was not supported by the medical recddd]. [The ALJ detailed that there was
no evidence of the need for further medigagicr oxygen, or any treatment for Plaintiff's
reported symptoms.ld.]. Further, the ALJ stated thatetle was no record of any emergency
treatment or hospitalizationdd[]. Lastly, the ALJ contrastddlaintiff's testimony that she does
not do anything with the activitiesperted in her function reportld].

The ALJ then summarized the May 7, 2015 lettatten by Dr. Johanning. [Tr. 17]. In
this letter, Dr. Johanning statéuht he treated Plaintiffdm 2003 to 2014 for her occupational
health problems, and that shad a history of medal problems relatetb reported indoor
environmental quality issues—including excessive dampness and mold at her prior workplace.
[Tr. 674]. Therefore, Dr. Johanning noted thatiiiff displayed signs gbrimarily respiratory

problems with occupational asthma, sinusitis, &@otk-related allergy/hypersensitivity, and that
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she was treated with respiratory medicati@ml environmental control/avoidanceld.].
Therefore, Dr. Johanning opined that Plaintifiswanable to resume her regular work activities
due to the combination of the environmental conditions and her significant occupational asthma,
she was advised to avoid indoor environmentainggst with unsanitary conditions, and she “has
a permanent total disability in her field of work.ld .

Next, the ALJ summarized Plaintiff's two phgal examinations with Dr. Marianne Filka,
M.D., on December 12, 2013 and November 30, 20TI6.18]. During the December 12, 2013
examination, Dr. Filka noted th&laintiff reported that shesed a metered-dose Albuterol
inhaler, and upon examination, Pidf's lungs were clear to agultation and percussion until
she coughed and then she had a few expiratbgezes. [Tr. 595-97]. Dr. Filka stated that
Plaintiffs speech was initially clear, but that she developed hoarseness throughout the
examination, as she felt like she was reacting neesof the chemical smells in the building. [Tr.
598]. Dr. Filka diagnosed, in relevant part, chehsensitivity with secondary reactive airway
problems, headaches, pruritus, dry and burningatheiad hoarseness, intermittent rashes, with
hair loss in the past; as well asistory of possible restrictivarlg disease, allergies to multiple
medications, food and mold allergieand migraine headachesd.]. After reviewing provided
medical records, as well as conducting the maysxamination, Dr. Filka opined that Plaintiff
was “best confined to her immediate home snment, where she can regulate the chemicals
she comes into contact with.1d[].

During the November 30, 2016 examination, Dikafirst noted that Plaintiff listed the
Albuterol inhaler as her only curfemedication. [Tr. 911]. Oaxamination, Plaintiff's skin was

positive for lumps and bumps, as well as positive for migraine and tension headaches, although
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Dr. Filka noted some dysplastic nevi on her trufik. 912]. Additionally,Plaintiff's lungs were
positive for trouble breathing, wheezing, or pain with breathiley}. [Dr. Filka diagnosed severe
chronic progressive chemical sensitivities, mudtighemical allergies (with reactions that
include several severe symptoms), allergiesmultiple medications, a history of tension
headaches and chronic rhinitis, dysplastic rsgvidrome, migraine headhes, restrictive lung
disease, and asthma. [Tr. 91#ccordingly, Dr. Filka opined that “because of the severity of
her chemical sensitivities and [ ] the severityhef reaction to chemicals as well as mold and
certain foods,” Plaintiff at the psent time was “capabtd activities of daily living only within
her home.” [d.]. Dr. Filka noted that Plaintiff hadifficulty leaving her home for even short
periods of time, and while it wodilbe possible for Plaintiff to ka a home-based job, due to her
“chemical sensitivities and thadk of treatment for this[,] shie basically home bound.” [Tr.
915].

The ALJ also reviewed the February dviidy 2014 opinions of the nonexamining state
agency physicians, who found that Plaintiff “shiibalvoid concentrated exposure to humidity,
fumes, odors, dusts, gases, and poor ventilamhthat significant medical improvement did
occur.” [Tr. 19]. Additionally, after remanthe nonexamining state agency physicians found in
December 2016 and February 2017 ®laintiff did not have a sere physical impairmentid.].

During the August 4, 2015 hearing, Dr. TheRlitkenstaff, M.D., an impartial medical
expert, testified regarding Plaintiff's occujmal asthma and sympts. [Tr. 73]. Dr.
Blickenstaff explained that &ntiff's claimed condition “isnot universal} accepted by
mainstream medicine,” and “there are no obyectests for it.” [Tr. 74]. Additionally, Dr.

Blickenstaff reviewed Plaintiff's tiree sets of pulmonary function studies that are at worst, very,
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very mildly abnormal” and noted some questioegarding the validityof the tests, although
some abnormal breath sounds were heard on physical examinatign.Df. Blickenstaff also
testified that he did not disputlee existence of asthma, but thatrecord existed of any hospital
admissions or emergency room visitsld.]] Therefore, Dr. Blickenstaff testified that “the
objective evidence in thecord would call for amitation on exposure toigh levels of vapors,
fumes, and dusts,” while “[o]ther physical lsations would depend on the credibility of the
subjective complaints.” I.]. Dr. Blickenstaff stated thdte was unable to make a conclusion
regarding whether Plaintiff's condition had pnoved, although the results of her pulmonary
function testing had not elnged significantly. I§.].

Lastly, after remand from ¢éhAppeals Council, Plaintiff veaconsultatively examined by
Dr. Robert Blaine, M.D., on December 29, 20T6t. 677-92]. The ALJ reviewed Dr. Blaine’s
opinion in the disability decision, noting that Pl#frreported that she had an Albuterol inhaler
for emergencies, although she had not usefiTt. 677]. Further, DrBlaine found that upon
examination, Plaintiff's lungs were clear to ausatibn and that she was not dyspneic. [Tr. 678].
Dr. Blaine diagnosed chemical sensitivities and occupational asthma, and ordered pulmonary
function testing. [Tr. 678]. Plaintiff's prieronchodilator FVC was 69 peent of predicted, 77
percent of predicted, and 79 pent of predicted. [Tr. 680]JPlaintiff's pre-bronchodilator FEV-
1 was 78 percent of predictedda80 percent of predictedld[]. Accordingly, Dr. Blaine opined
that due to her occupational asthma and mulifgialant sensitivities, Plaintiff was limited to
occasional exposure to humidity and wetness] no exposure to dusts, odors, fumes, and

pulmonary irritants. [Tr. 690].
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In the disability decision, the ALJ first assigned great weight to the finding of the non-
examining state agency physicians that mediogirovement had occume but assigned little
weight to their assessed limitations becaiti®y were not supported by medically acceptable
clinical findings, as well as were inconsigtewith other medicalevidence. [Tr. 20].
Additionally, the ALJ assigned litlweight to Dr. Johanning and Dr. Filka’'s opinions because
they were inconsistent with the total recordwadl as because Dr. Jair@ng and Dr. Filka did
not review subsequent new evidendel.][ Further, the ALJ notethat although Dr. Filka found
that Plaintiff was restricted to her home,r lessessment was based heavily on Plaintiff's
subjective complaints, and Plaintiff testifiedtlaé hearing that she does spend time outside on
her deck. Id.]. The ALJ assigned some weight to. Btickenstaff's assessment, but assigned
great weight to Dr. Blaine’s opinion becauswas supported by medically acceptable findings
and diagnostic techniques, as well assistent with the medical recordd].

The ALJ then repeated his general reasonéinding that Plaintf’'s medical condition
had improved-that Plaintiff had received limited follow-up treatment for her impairments; her
conservative treatment with only an Albuterohaler; the absence of emergency department
treatment or hospitalizationsrfany symptoms in the recoraind no evidence of exacerbation of
her symptoms regarding treatmenid.]f

In Kennedy v. Astryghe Sixth Circuit foundhat as the claimardppeared to have the
same or similar functional abilities at the timetfud initial determination, the ALJ’s finding that
she had experienced medical improvement massupported by substantial evidence. 247 F.
App’x 761, 764—-66 (6th Cir. 2007). Similiarly, inélpresent case, “no effort was made by the

ALJ . . . tocompareher abilities to those possed at the time of the initial determinationd:.
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at 765. Although the ALJ based hisaikion, in part, on Plaintiff’'saick of emergency room visits
and conservative treatment, the ALJ also fatledhote the environmenrtaontrol utilized as
treatment by Plaintiff's treatinghysician, Dr. Johanning. [Tr. 674Further, Dr. Filka opined
that Plaintiff was “basically home-bound” due tite “lack of treatment” for her chemical
sensitivities. [Tr. 914]. While there is noggumption of continuing disability, the “ultimate
burden of proof lies with the Commissier in termination proceedingsKennedy247 F. App’x
at 764 (internal citation omittedjpe20 C.F.R. 8§ 404.1594(b)(5) and (f)(7).

Therefore, while the ALJ arguably ediabed that Plaintiff's condition had not
worsened, he did not appropriately supportfimding that Plaintiff's condition had improved.
The ALJ failed to establish how specifeymptoms, signs, or laboratory findings
demonstrated a medical improvement in ml#is condition, as well as how this
improvement resulted in andrease of Plaintiff's functionaapacity to perform workSee
20 C.F.R. 8§ 404.1594(b)(1)(ipnlthough the ALJ referenceelaintiff’'s pulmonary function
tests, he did not compare the respectiveitfigel or assign great wght to any medical
opinion that compared the results. The ALJ relied upon recent medical opinions and
Plaintiff’'s treatment record after the CPD, did not make specific comparisons to her past
impairments and limitations. Ultimatelyhe ALJ failed to appnariately analyze how
Plaintiff’'s condition had improved sinceetlearlier finding of disability.

Accordingly, the Court finds that the ALJieding that Plaintif’'s medical condition
had improved is not supported by substanesaidence, as the ALJ failed to compare
Plaintiff's limitations from her irpairments to those at the CPBee, e.g.Schweihofer v.

Comm’r of Soc. SecNo. 17-14222, 2019 WL 1339611, at *{B.D. Mich. Feb. 22, 2019)
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(“Fundamentally, what is missing from the Xk decision on medical improvement is any
discussion of @omparisorof Schweihofer’'s abilities ankimitations as of May 24, 2016 and
before that date based on the medical ewidgourporting to show medical improvement.”),
report and recommendation adopted B919 WL 1327186 (E.D. Mich. Mar. 25, 201B)evins

v. Astrug No. CIV.A. 11-74-DLB, 2012 WL 3149343, at *6 (E.D. Ky. July 31, 2012) (“Although
the ALJ ‘considered the complete medical drigtconsistent with 2CFR 416.912(d)’ and based
his determination primarily upon the new evidencerdhs no indication #t he considered the
new evidence in light of thadreviously consideredh rendering the 2004 decision or that any
comparison was made.”).

Due to the ALJ’s stateatasons for finding that medicahprovement had occurred,
the Court finds that this case should be remanded for further progsedither than an
immediate reinstatement of benefitsf. Kennedy247 F. App’x at 768—69 (stating further
proceeding are not necessary where “evidenaeeafical improvement is lacking” and the
Commissioner had the burden of prodn remand, the ALJ is directly to appropriately
compare Plaintiff's ability and limiteons at the time of #@CPD consistent witthis opinion.

VI. CONCLUSION

Based on the foregoing, Plaintiff's Mon for Judgment on the Pleadind3of. 15] will
be GRANTED, and the Commissioner's Motion for Summary Judgmé&mc| 17] will be
DENIED. This case will bREMANDED to the SSA for the ALJ to reconsider Plaintiff's

medical improvement in accordance with this opinion.

(o ﬁl«‘»\\’“’“
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ORDER ACCORDINGLY.




