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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
PATRICK SANDIDGE,
Plaintiff,

V. No. 2:18-CV-00065-SKL

~— e — N

COMMISSIONER OF SOCIAL SECURITY, )

)
Defendant )

MEMORANDUM AND ORDER

Plaintiff Patrick Sandidge (“Plaintiff”) brought this actionrpuant to 42 U.S.C. 8§88 405(g)
and 1383(c) seeking judicial revienf the final decision of th€ommissioner of Social Security
(“Commissioner” or “Defendant™lenying him disability insurance iefits (“DIB”). Each party
has moved for judgment [Docs. &18] and filed supporting brief®ocs. 16 & 19]. This matter
is now ripe. For the reasons stated below: (1) Plaintiff's motionufigment on the pleadings
[Doc. 15] will beDENIED;; (2) the Commissioner’s motion feummary judgment [Doc. 18] will
be GRANTED; and (3) the decision of the Commissioner willA&¥&~IRMED .

l. ADMINISTRATIVE PROCEEDINGS

According to the administrativecord [Doc. 11 (“Tr.}J], Plaintiff filed his application for
DIB on June 29, 2015, alleging disability beginningpe 26, 2015. Plaintiff's claims were denied
initially and on reconsideration at the agencyele Plaintiff requested a hearing before an
administrative law judge (“ALJ"), which was held on August 7, 2017. On August 29, 2017, the
ALJ found Plaintiff was not under asdibility as defined in the Social Security Act at any time

between the alleged onset date through the afatee decision. The Appeals Council denied
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Plaintiff's request for review, nking the ALJ’s decision the finalecision of the Commissioner.
Plaintiff timely filed the instant actioh.
. FACTUAL BACKGROUND

A. Education and Employment Background

Plaintiff was born March 15, 1962, making himipgrson closely approaching advanced
age” when he filed his applicati, and a “person of advancedea®n the date of the ALJ’'s
decision. 20 C.F.R. 8§ 404.1563(d)(&). He graduated high school and is able to communicate
in English. He has past relevant workadgb technician and a motor assembler.

B. Medical Records

In his June 2015 Disability Report, Plaintiff @k disability due to sere arthritis in both
shoulders with bone degeneration in the left &en) degenerative distisease (“DDD”) in his
lower lumbar spine, right ankle bone spurs, aréslapnea (Tr. 189). Whiteere is no need to
summarize the medical records herein, the relevacords have been reviewed and will be
discussed as necessary below.

C. Hearing Testimony

At the hearing before the ALJ on August 7, 20Rlaintiff and a vocational expert (“VE”)
testified. Plaintiff was represented by an attorney at the hedrlmeyCourt has carefully reviewed

the transcript of the hearing (Tr. 71-90).

! pPlaintiff also has pending alaged case under the Employee Retirement Income Security Act of
1974, 29 U.S.C. 88 1132(e)(1) and 113Z([BRISA”), in the Easteristrict of Tennessee, Case
No. 2:19-cv-44-TAV-MCLC, filed March 222019. This Memorandum and Order does not
consider or address any issyestaining to the ERISA case.
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1. ELIGIBILITY AND TH E ALJ'S FINDINGS

A. Eligibility

“The Social Security Act defines a disabilag the ‘inability to egage in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which can
be expected to result death or which has lasted or can bpested to last for a continuous period
of not less than 12 months.3chmiedebusch v. Comm’r of Soc. S&86 F. App’x 637, 646 (6th
Cir. 2013) (quoting 42).S.C. 8 423(d)(1)(A))see alsdParks v. Soc. Sec. Admidl3 F. App’x
856, 862 (6th Cir. 2011) (quoting 42 U.S.C. 8§ 423(dK)). A claimant isdisabled “only if his
physical or mental impairment or impairments arswah severity that he is not only unable to do
his previous work, but cannot, cadering his age, education, andnk@xperience, engage in any
other kind of substantial gdgul work which exists in the national economyParks 413 F. App’x
at 862 (quoting 42 U.S.C. 8§ 423(d)(2)(A)). eTlsocial Security Administration (“SSA”)
determines eligibility for disability benefitby following a five-step process. 20 C.F.R. 8
404.1520(a)(4)(i-v). The fivetap process provides:

1) If the claimant is doing substartgainful activity, the claimant is
not disabled.

2) If the claimant does not have a severe medically determinable
physical or mental impairment—i.e., an impairment that
significantly limits his or her physicalr mental ability to do basic
work activities—the claimant is not disabled.

3) If the claimant has a severe impaent(s) that meets or equals one
of the listings in Appendix 1 to Subpart P of the regulations and
meets the duration requiremetfite claimant is disabled.

4) If the claimant’s impairment do@®t prevent him or her from doing
his or her past relevant wortkie claimant is not disabled.



5) If the claimant can make an adjustment to other work, the claimant
is not disabled.

Rabbers v. Comm’r of Soc. Se682 F.3d 647, 652 (6th Cir. 2009) (citations omitted). The
claimant bears the burden to shitv extent of his impairments, kattstep five, the Commissioner
bears the burden to show that, notwithstandingethwgairments, there are jobs the claimant is
capable of performingSee Ealy v. Comm’r of Soc. S&94 F.3d 504, 512-13 (6th Cir. 2010)
(citations omitted).

B. The ALJ’s Findings

The ALJ found Plaintiff met the insuredaits requirements through December 31, 2020.
At step one of the five-step press, the ALJ found Plaintiff had nemhgaged in substantial gainful
activity since his allegednset date. At step twthe ALJ found Plaintif§ shoulder osteoarthritis
and lumbar DDD were severe impaimm& At step three, the Alfdund Plaintiff did not have an
impairment or combination of impairments thatats or medically equals the severity of one of
the listed impairments in 20 CHE. Part 404, Subpart P, Appendix 1.

Next, the ALJ found Plaintiff had the resid@ahctional capacity (“RE”) to perform light
work as defined in 20 C.F.R. § 404.1567(b), exédaintiff was limited toonly frequent postural
activities and no oveead reaching with eign upper extremity, and he was required to avoid
concentrated exposure to hazards (Tr. 36)stép four, the ALJ found Plaintiff was capable of
performing his past relevant work as a lab teciani. In the Dictionarypf Occupational Titl€s
(“DOT"), this job is classified aa skilled, light exertion job. THeéE testified Plaintiff performed

it at the medium exertional level. These finditegsto the ALJ's determination that Plaintiff was

2 available at https://www.oalj.dol.gov/LIBDOT.HTM
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not under a disability as defing@dthe Social Security Act @ny time between the alleged onset
date and the datf the decision.
V. ANALYSIS

Plaintiff asserts the ALJ’'s dexton should be reversed and this matter remanded for further
proceedings. He argues the ALJ's assessmdms &FC is not supported by substantial evidence,
because the ALJ erred in his assessment ofgakdpinions from Plaintiff's treating physician,
and in the ALJ's assessment of Plaintiff's “sultijge allegations.” [Doc. 16 at Page ID # 647].
He also argues the ALJ erred in finding him capai performing the lab technician job at step
four, because the record showsiRliff did not perform that jolafter 2003, and because it isn’t
clear Plaintiff actually was a “lai@chnician,” as defireein the DOT. Last, Rintiff makes a brief
argument that the ALJ violated his duty to “fuliynd fairly develop thadministrative record,”
because the ALJ “kept inquiring as to whethenatrthe Plaintiff was seeking a closed period of
disability.” [Doc. 16 at Page ID # 648-49T.he Court will addressach issue in turn.

A. Standard of Review

A court must affirm the Commissioner’'saigon unless it resten an incorrect legal
standard or is unsupported by substdmevidence. 42 U.S.C. § 405(d¢JcClanahan v. Comm’r
of Soc. Sec474 F.3d 830, 833 (6th Cir. 2006) (citatiaymsitted). The United States Supreme
Court recently explained that “sulasitial evidence’ is a ‘term @irt,” and “whatever the meaning
of ‘substantial’ in other settgs, the threshold for such evidiany sufficiency is not high.'Biestek
v. Berryhill, 139 S. Ct. 1148, 1154 (2019) (citation omitted). Rather, substantial evidence
“means—and means only—'such relevant evidene@eraasonable mind might accept as adequate

to support a conclusion.’d. (citing Consolidated Edison Co. v. NLRB5 U.S. 197, 229 (1938));



see also McClanahad74 F.3d at 833. Furthermore, the evide must be “substantial” in light
of the record as a whole, “tak[ing] into account whatever in the record fairly detracts from its
weight.” Garner v. Heckler745 F.2d 383, 388 (6th Cir. 1984) (citations omitted).

If there is substantial ewthce to support the Commissionefiisdings, they should be

affirmed, even if the court might have decided facts differently, or if substantial evidence would
also have supported other findingSmith v. Chater99 F.3d 780, 782 (6th Cir. 1996) (citations
omitted);Ross v. Richardsed40 F.2d 690, 691 (6th Cir. 1971) (citation omitted). The court may
not re-weigh evidence, resoleenflicts in evidence, or dede questions of credibilityGarner,
745 F.2d at 387. The substantial evidence standlamdsaconsiderable lgtide to administrative
decision makers because it presupposes “ther@a ‘zone of choice’ within which the
Commissioner can act, without tiear of court interference McClanahan 474 F.3d at 833
(quotingBuxton v. Halter246 F.3d 762, 772 (6th Cir. 2001)).

The court may consider any evidence in #eord, regardless of wther it has been cited
by the ALJ. Heston v. Comm’r of Soc. Se245 F.3d 528, 535 (6th Cir. 2001). The court may
not, however, consider any evidence which washbedbre the ALJ for purposes of substantial
evidence review.Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 2001yurthermore, the court is
under no obligation to scour the record &rors not identieéd by the claimantHowington v.
Astrue No. 2:08-CV-189, 2009 WL 2579620, at *6.[E Tenn. Aug. 18, 2009) (stating that
assignments of error not made by claimant waaed), and argumentst raised and supported
in more than a perfunctory manner may be deemed waVedds v. Comm’r of Soc. Selo.

1:08-CV-651, 2009 WL 3153153, at *7 (W.Mich. Sept. 29, 2009) (citinglcPherson v. Kelsey



125 F.3d 989, 995-96 (6th Cir. 1997)) (noting thabhausory claims of error without further
argument or authority may be considered waived).

B. RFC Assessment

Plaintiff argues the ALJ's assessment of his physical RFC isupposted by substantial
evidence. In doing so, Plaintiff challenges the Aldicision to assign littleeight to the opinions
of Plaintiff's treating physicia, Dr. Michael Odell. Plaiiff also challenges the ALJ's
determination that Plaintiff's statements concegrinis symptoms are not entirely consistent with
the record.

A claimant’'s RFC is the most they can despite their impairments. 20 C.F.R. 8§
404.1545(a)(1). In other words, the RFC descrities claimant’s residual abilities or what a
claimant can do, not what maladies a clainmrifers from—though the rfadies will certainly
inform the ALJ’s conclusion abothe claimant’s abilities."Howard v. Comm’r of Soc. Se276
F.3d 235, 240 (6th Cir. 2002). A&LJ is responsible for deteiming a claimant’s RFC after
reviewing all of the relevargvidence in the recordRudd v. Comm’r of Soc. Seb31 F. App’X
719, 728 (6th Cir. 2013).

1. The ALJ’s Consideration of Dr. Odell’s Opinions

In considering a claim of disability, “the AlLevaluates all relevant medical and other
evidence and considers what weight to assigrettting, consultativeand examining physicians’
opinions.” Eslinger v. Comm’r of Soc. Sed.76 F. App’x 618, 621 (6th Cir. 2012) (citing 20
C.F.R. 8 404.1545(a)(3)). A medical opinion frentreating source must be given controlling

weight if it “is well-supported by medicallyacceptable clinical and laboratory diagnostic



techniques” and “not inconsent with the other substantial evidence” in the reéo@&hyheart v.
Comm’r of Soc. Sec710 F.3d 365, 376 (6th Cir. 2013) &tion omitted); 20 C.F.R. § 404.1527.
While treating physicians’ opinions are often affenldgreater weight than those of examining
physicians, “a treating source’s oginimay be given little weighitit is unsupported by sufficient
clinical findings and is inconsisteniith the rest of the evidenceMorr v. Comm’r of Soc. Sec.
616 F. App’x 210, 211 (6th Cir. 2015) (citirgpgle v. Sullivan998 F.2d 342, 347-48 (6th Cir.
1993));see also Gayhear710 F.3d at 376 (noting that “twomrditions” must be met for treating
physician to automatically receive controllingigi (citing 20 C.F.R. § 404.1527(c)(2))).

When an ALJ “give[s] a treating source’siupn less than contrlahg weight, she must
give ‘good reasons’ for doing so that are sufficierghecific to make clear to any subsequent
reviewers the weight given todhreating physician’s opinion andetiheasons for that weight.”
Morr, 616 F. App’s at 211 (citations omitted). elktated reasons must be supported by the
evidence in the recordsayhearf 710 F.3d at 376 (citation omittedlf.a treating-source opinion
is not given controllingveight, the ALJ must weigh the ojpam based on all relevant factors,
including the nature ahlength of the treatment relationghthe specialization of the medical

source, the consistency and supportabditghe opinion, anather factors.ld. (citing 20 C.F.R.

3 The treating physician rule hasdm abrogated as to clainigd on or afte March 27, 2017 See
20 C.F.R. 8 404.1520c (“We will not defer or give any specific evidentiary weight, including
controlling weight, to any medicalpinion(s) . . . including thesfrom your medical sources.”);
see also Revisions to Rules Regardimg Evaluation of Medical Evidend®?2 Fed. Reg. 5844-01,
2017 WL 168819, at *5852-57 (Jan. 18, 201The new regulations eliminate the term “treating
source,” as well as what is customarily knowihestreating source or tr@ag physician rule. As
Plaintiff's application was filed before Mar@7, 2017, the treating physai rule appliesSee20
C.F.R. 8 404.1527. The current version of 20 C.B.B04.1527 differs from the version in effect
at the time of the ALJ’'s determination; howevitte differences are not substantive and do not
impact this memorandum and order. Thruf cites to the curre version herein.
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8 404.1527(c)(2)-(6)). The ALJ is not, however, reqliiceengage in a protracted discussion of
the reasonsSee, e.g., Allen v. Comm’r of Soc..5861 F.3d 646, 651 (6th Cir. 2009) (ALJ’s one-
sentence justification for discoumg treating physician’s opinionéach[ed] several of the factors
that an ALJ must consider,” and satisfggabd reasons requirement. (citations omitted)).
Plaintiff's treating physician, Dr. Odell, offed two opinions in support of Plaintiff's
claims: (1) an opinion that Plaifftl'is permanently disabled secongdo arthritisof shoulders,”
and “[i]s unable to worlat this time,” signed Deceber 28, 2015 (Tr. 498)nd (2) an opinion that
Plaintiff “is unable to do any meaningful lifgnwith his arms,” because he has “degenerative
arthritis of both shoulders,” and “severe liniikd of motion and pairwith all use of the
shoulders,” signed July 24, 2017 (Tr. 583).
Regarding these opinions, the ALJ wrote:
Dr. Michael Odell’s statements thite claimant is unable to do any
meaningful lifting with [his] ams (Exhibit 16F) and that the
claimant is permanently disableddais unable to work (Exhibit 9F)
are given little weight Dr. Odell's opinionsare not supported by
his own treatment records that routinely reflect no musculoskeletal
findings. Further, his opinions amet consistent with examinations
by other treating and examining sources that show full strength and
good range of motion of bothpper extremities; and are not
consistent with improvement in the claimant’s pain with medication.
Further, Dr. Odell’'s conclusion that the claimant is permanently
disabled and unable to work is dispositive of the case, and, as such,
is a finding reservetb the Commissioner.
(Tr. 39).
Plaintiff concedes Dr. Odell's Decemb2015 opinion that Plaintiff is “permanently
disabled and “unable to work” is on an issue resgto the CommissionefDoc. 16 at Page ID

# 647]. As such, this opinion fs0t entitled to any particularveight,” and the ALJ was only

required to “explain the consideration given” to the opinidohnson v. Comm’r of Soc. S35
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F. App’x 498, 505 (6tiCir. 2013) (quotingurner v. Comm’r of Soc. Se881 F. App’x 488, 492-
93 (6th Cir. 2010) (other citation omitted)). &’LJ explained the consideration he gave Dr.
Odell’'s December 2015 opinion; acdorgly, the Court finds no erran the ALJ’s assessment of
that opinion.

This leaves Dr. Odell's July 2017 opinion thaintiff “is unable todo any meaningful
lifting with his arms,” because he has arthritisl &severe limitation of mion and pain with all
use of the shoulders.” (Tr. 583). Plaintiff argtles ALJ’'s assessment of this opinion is erroneous
because, in fact, Dr Odell “was furnished comierecords from other physicians which show that
the Plaintiff's condition was so severe that hgureed total shoulder replacements in both arms.”
[Doc. 16 at Page ID #46]. Plaintiff further argues the Aletred by failing to discuss a February
2017 CT scan of Plaintiff's left shoulder “whishowed severe degenerative changes” (Tr. 546),
and a July 2015 note from Plaintiff's records at$imapson Clinic, stating ‘Rdefinitely needs to
be on disability . . . severe shoulder degration as noted on MR (Tr. 440).

As the Commissioner argues, it is well-estal@dsthat an ALJ’s decision is “not subject
to reversal merely because there exists inr¢loerd substantial evidence to support a different
conclusion.” McClanahan v. Comm’r of Soc Sed474 F.3d 830, 833 (6th Cir. 2006) (internal
guotation marks and citation omitted). Moreovemtcary to Plaintiff's argument, the ALJ did
discuss both the MRI and the CTascof Plaintiff's left shoulderalbeit not specifically in his
discussion of Dr. Odel opinion (Tr. 35-36) See Gardner v. ColvjiNo. 1:12CVv2498, 2014 WL
1116903, at *5 (N.D. Ohio Mar. 19, 2014) (approving ALJ’s assessment of treating physician’s
opinion after “reviewing the ALJ’s entire decision”). The ALJ acknowledged that both imaging

studies showed severe degenerative arthritisarigth shoulder, and that Plaintiff was scheduled
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for surgery (Tr. 35-36, 39). The ALJ also very clearly explained what evidence in the record he
found inconsistent with Dr. Odls opinion, which justifies the All's decision DrOdell’s opinion
controlling weight. This evidence includesaexs performed by providers at Tennessee Ortho on
June 28 and September 6, 2016, which showed a 140 degree range of motion in Plaintiff's
shoulders, and normal strength (Tr. 38, 535, 53@presultative exam performed on September
14, 2015, which showed full range of motion in bsttoulders and full stngth (Tr. 38, 423); the
fact that Plaintiff experienced some improvement in his symptoms with medfeataintiff's
doctors even reduced his pain medicatioages as June 2017 (Tr. 38, 488, 551-553); findings
from the state agency non-examining consultarasPhaintiff was able tdift and carry up to 20
pounds occasionally and 10 pounds frequently, Wintited reaching overhead (Tr. 38, 98, 112-
13); and exam results from June 2015 showingdbapite his severe shoulder arthritis, Plaintiff
had good range of motion in bathoulders (Tr. 37-38, 310).

The Court finds it is reasonalfier the ALJ to conclude this &lence is inconsistent with
the extreme limitations opined to by Dr. Odell. The record reflects the ALJ did not mischaracterize

this evidence, and Plaintiff has not cited any sigaift treatment or events in Plaintiff's medical

4The ALJ found Plaintiff had “conservative” treatmefihis shoulders (Ti38). Despite findings
of severe shoulder degeneration as early Bs20l5, Plaintiff did nothave his first shoulder
surgery until August 17, 2017. The@t notes surgery is not considered conservative treatment
and that the first surgery was rescheduled threesti The record reflects that after the surgery
was first scheduled, it was rescheduled once bedlasiff had been discharged from his pain
clinic for overtaking his pain medication (1832, 575), once because the surgeon was in a car
accident, and once because Plaintiff's father died74). The ALJ acknowledged Plaintiff was
scheduled for surgery, and the ALJ’s finding tR&intiff did experience some improvement in
functioning with medication beten July 2015 and August 2017 isrmiout in the record (Tr.
38; 530 [Feb. 2017 - pain 5/10]; 541 [May 2016 - pdil0]; 548 [May 2017 “quality of life is
50% better with medication” and “function hagproved”]; 563 [Jan. 2017 — same as May 2017
and “able to do independent ADLS")).
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history which the ALJ overlooked. The discussiomhi$ evidence shows the ALJ considered the
relevant evidence, as he is required to do,dmtdrmined Dr. Odell's opinion should not be given
controlling weight. Moreover, the ALJ providedod reasons for his decision to assign limited
weight, including inconsistency with the recordsag/hole and lack of supportability. The ALJ
also acknowledged Dr Odell wasraating source (Tr. 36).

Based on a review of the record and the ALJ’s explanations for the weight he assigned to
Dr. Odell's opinions, the Court finds the ALJ foNed the proper legal standards in weighing the
opinions and further that the ALJ’s determinattonassign them little weight is supported by
substantial evidence. Plaintiff's motiavill be denied in this regard.

2. SubjectiveSymptoms

In challenging the ALJ’'s RFC assessment, Rilialso argues the ALJ failed to properly
weigh Plaintiff's “subjective allegations.” [Doc. 16 at Page#D547]. He acknowledges that
ordinarily an ALJ’s “credibility determination is entitled to great deference,” but he contends that
in this case, the ALJ committed harmful errior pt Page 1D # 647-48]Specifically, he points to
the objective evidence showing severe arthritisisnshoulders and Dr. @'s opinion that he
cannot do any “meaningful lifting,” contending tedtems are consistent with his testimony and
other statements about his condition.

Social Security Ruling (“SSR”) 16-3p provslguidance as to how the SSA evaluates a

claimant’s statements regarding the intensitysiggence, and limiting effects of symptoms in

5 SSR 16-3p eliminated use of the term “credipil effective March 206, thereby superseding
SSR 96-7p, which used the old terminolo@eeSSR 16-3p, 2016 WL1119029, at *1 (Mar. 16,
2016). It further clarified that sjective symptom evaltian is not an examinian of a claimant’s
character. The ALJ analyzed Plaintiff's sedtijve symptom reports pursuant to SSR 16-3p (Tr.
16).
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disability claims. In this case, the ALJ foune tvidence as a whole didt support of a finding
of any limitations beyond light work, with only frequent postural movements, no overhead
reaching, and avoiding concentrated exposuraraius (Tr. 36). An examination of the ALJ’'s
decision shows that he set torand discussed the relevanidence in a sufficiently thorough
manner.
After describing Plaintiff's testimony and degdions of his symptoms, the ALJ wrote:
After careful consideration of the evidence, the undersigned

finds that the claimant’s medicalteterminable impairments could

reasonably be expected to cause the alleged symptoms; however, the

claimant’s statements concergi the intensity, persistence and

limiting effects of these symptoms are not entirely consistent with

the medical evidence and other ende in the record for the reasons

explained in this decision.

The objective evidence establishes impairments of the

bilateral shoulders and lumbaris@ with associated pain and

symptoms that could reasonably b@ected to restrict his ability to

lift, carry and reach, particularlifting up to 100pounds as required

in his last job as motor assembler. However, the totality of the

evidence is not consistent with liiations in functioning that would

preclude all work activity.
(Tr. 37). The ALJ then went on to list the nanexamination findingsegarding Plaintiff's
shoulder strength and range oftioa, Plaintiff's improvement in functioning with medication,
and the findings of the state agency non-examgigionsultants (Tr. 37-38). The Court discussed
this evidence in more detail and cited to itagel in the record in cmection with the treating
physician issue, and will not do so again here. It suffices to repeat that the ALJ did not

mischaracterize this evidence, and Plaintiff does cite to any major events or notations in

Plaintiff’'s medical history whike the ALJ overlooked. Moreover, it is appropriate for the ALJ to
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consider such evidence when evéilug a claimant’s alleged symptomsSee20 C.F.R. §
404.1529(c).
The ALJ also relied on Plaintiff'activities of daily living, finding:
Despite pain, the claimant des, watches television, reads,

and visits family members. He walks for exercise, and he can walk

five miles before having to stop arest. The claimant’s report that

he can “always” follow instructions and that he completes tasks is

not indicative of significant difficult with attention and

concentration with pain(Exhibit 10E and testimony).
(Tr. 39). As with the other evidence, the Adlidl not mischaracterize mverstate Plaintiff's
activities of daily living, and it was proper for the Ako consider daily activities as one factor in
the evaluation of a claimant’s subjecting complair8se Temples v. Comm’r of Soc. S&et5 F.
App’x 460, 462 (6th CGi 2013) (citingWalters v. Comm’r of Soc. Set27 F.3d 525, 531 (6th Cir.
1997));see als®0 C.F.R. § 404.1529.

For these reasons, the Court finds theJAtroperly evaluated &htiff's subjective
complaints and alleged symptoms in a manner consisted with relevant SSA policies and
regulations, including SSR 16-3nd 20 C.F.R. 8§ 404.1529. Sueklialuations are properly
entrusted to the ALRogers v. Comm’r of Soc. Se486 F.3d 234, 247 (6th Cir. 200dpnes v.
Comm’r of Soc. Sec336 F.3d 469, 476 (6th Cir. 2003), and Rti#fi has failed to show any error
in the ALJ’s decision in this regard.

In sum, Plaintiff has failed to show any hdwirerror in the weight assigned to Dr. Odell’s
opinion or in the ALJ’s consideiiah of Plaintiff's alleged sympms. The Court finds the RFC

is supported by substantial evidence in the redoduding all of the medical and other evidence

discussed above.
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C. StepFour
At step four, the ALJ found Plaintiff was capable of performingplaist relevant work,
which the ALJ classified as a lab techniciarjpb Plaintiff last performed from May 1990 until
October 2008(Tr. 204). Plaintiff argues the ALJ misskified his work, and furthermore the last
time he performed that job was nearly fourteen years before the ALJ’s decision, which is too
remote to be considered relevant. The Cossianer argues the ALJ was permitted to rely on the
testimony of the VE regarding tledassification of Plaintiff's pastvork, and that the applicable
regulation, 20 C.F.R. 8 404.1565, cemiplates any work performed within 15 years can be
considered past relevant work. After very ¢alreeonsideration of this issue, the Court has
concluded the Commissioner’s argurhprevails in this case.
1. Classification of Past Work
The VE testified Plaintiff's past relevant workcluded work as a lab technician (Tr. 87),
which is the title Plaintf listed in his Work History Report (TR204). The DOT classifies this as
a light, skilled job, with the following duties:
Conducts chemical and physical laldorg tests of solid materials,
liquids, and gases, and analyzest data for variety of purposes,
such as research, product development, quality control, criminal
investigation, and establishingastards, involving experimental,
theoretical, or practical apphtion of chemistry and related
sciences: Sets up laboratory equgmiand instrumentation required
for tests, research, or process coht Tests and analyzes products,
such as food, drugs, fertilizersaptics, paints, dergents, paper,
petroleum, and cement, to determine strength, stability, purity,

chemical content, and other chamistics. Tests and analyzes
materials and substances, such &s,aminerals, gases, soil, water,

® Plaintiff worked as a motor assembler from September 2004 until June 2015, when he stopped
working altogether (Tr. 204). The VE testifiguis job is generally péormed at the medium
exertional level and Plaintiff performed it at theavy exertional level (Tr. 87). Because the ALJ
limited Plaintiff to a light work RFC, this job isot relevant to the step four analysis.
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and pollutants. Documents results of tests and analyses. May

prepare chemical solutions for use in processing materials,

following standardized formulas experimental procedures. May

test and analyze radioactive abiblogical materials, applying

knowledge of radiochemical predures, emission spectrometry,

and related techniques.
DOT code 022.261-010.

Plaintiff points out that the state agency eswérs classified Plaintiff's past work as an

inker (Tr. 101, 115):

Compares color of printing ink with sample to ensure adherence to

formula or customer specificatis: Determines ink viscosity by

timing flow from test cup anddals desired amount of solvent to

meet viscosity requirements for kind of ink and application. Fills

ink reservoirs in presses and adusre solvent to thin ink or

uncovers reservoirs to allow ewaption of excess solvent during

press run. May fill lubricating cupsith oil and grease. May assist

press operator to set up printing press.
DOT code 659.667-010.

Plaintiff's “lab technician” job was for gift wrap printing company (Tr. 204). When

asked to describe his lab techaitijob in his Work History RepgrPlaintiff wrote: “formulated
+ matched ink colors, writing formulas for primgy inks for giftwrap printing presses|,] also
performed QC checking colors for matching,” and “lifted pales of coloring match components to
carry to lab.” (Tr. 206). Bsed solely on the brief desdign on the Work History Report,
Plaintiff's past work does seem more akin toiker than a lab technician, as those terms are
defined in the DOT. Nevertheless the Commissioner arguesaiRtiff, who was represented by
counsel at the hearing, did not object to thestfi@sition, question the VE about what duties were

required by a DOT lab techniciangmain what his actual past workquired, or argue there was

a discrepancy between Plaintiff's past workldhe DOT. Accordingly, the Court concludes the
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ALJ did not err by relying on the VE's testimy concerning Platiif's past work. See Davis-
Byrd v. Comm’r of Soc. SedNo. 11-cv-15314, 2013 WL 466199, %42 (E.D. Mich. Jan. 10,
2013) (holding ALJ did not err irelying on VE'’s testimony comening claimaris past work
where claimant “failed to psent any evidence suggesting that the ALJ or the VE had
mischaracterized her past work, that there was a discrepartogtween her past work and the
DOT,” and finding claimantwaived the issue (citingedford v. Astrue311 F. App’x 746, 757
(6th Cir. 2008) (“Nothing in applicable Social Securggulations requires the ALJ to conduct his
or her own investigation into ¢hitestimony of a VE to determiiits accuracy, especially when the
claimant fails to bring any colift to the attention of the admistrative law judge.” (brackets
omitted));Beinlich v. Comm’r of Soc. Se845 F. App’x 163, 168-69 (6th Cir. 2009) (“The ALJ
is under no obligation to invaegate the VE's testimony beyoride inquiry mandated by SSR 00—
4p. This obligation falls to the plaintiff's couwglswho had the opportunity to cross-examine the
VE and bring out any conflicts with the DOT. Tlaetthat plaintiff's counsel did not do so is not
grounds for relief.”))), repodnd recommendation adoptéth. 11-15314, 2013 WL 461256 (E.D.
Mich. Feb. 7, 2013).
2. Remoteness in Time

In determining what constitutes past relevant work, the SSA usually only considers work
performed in the past 15 years. “The 15-ygaide is intended to insure that remote work
experience is not currently applied,” because adigshchange occurs in most jobs so that after
15 years it is no longer realistio expect that skills and alties acquired in a job done then
continue to apply.” 20 C.F.R.404.1565(a). The 15-year periiosigenerally the 15 years prior

to the time of adjudication at the initial, recm®esation or higher appellate level.” SSR 82-62,
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1982 WL 31386, at *2 (1982). Plaifftiast performed his lab technician job in October 2003, and
the ALJ adjudicated Plaintiff's claim in August 201ffus, Plaintiff last performed this job nearly
fourteen years ago. The Commaser contends the Court’s inquiends there, because all the
regulation requires is that the wwobe performed within the padb years. Plaintiff correctly
argues the issue is not that simple. Plaintiff dilesvery v. Heckler771 F.2d 966 (6th Cir. 1985),
where the Sixth Circuit Court of Appeals reversedALJ’s determination that a claimant was
capable of performing his past work as a nigatchman, which the claimant had last performed
fourteen years prior to the ALJ’'s adjudication. The court noted the 15-year time limit, and
reasoned, “[t]o find appellant can return to a jolfgrened only one year more recent, considering
the other evidence calling into ci®n his ability to perform thgbb, is to place form before
substance.”ld. at 973.

Regretfully, the Comnssioner does not addrel®weryor cite to anyauthority on this
issue other the regulation, 20 C.F.R4@4.1565(a). Nevertheless, the Court fildewery
distinguishable. The claimant, Mowery, only wedkas a night watchman for about one year, and
he was only able to perform thabjwith the assistance of his children because of “difficulties with
his eye sight and hearing.Mowery, 771 F.2d at 969. In other words, there was substantial
evidence “calling into question” Moweryability to performthe job at all.ld. at 973. In the case
at bar, Plaintiff worked as a lab technicfaom May 1990 until October 2003 (Tr. 204), which is
nearly fourteen years. Plaiifithas no mental impairmentsor does he have any other non-
exertional/non-postural impairments (like hegrior eyesight) which mght have changed his

ability to perform this job since 2003.
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Moreover, other courts have held that wpekformed fourteen years ago is not too remote
to qualify as past relevant worlsee Nguyen v. ColyiNo. 3:12-CV-02125-ST, 2014 WL 127071,
at *14 (D. Ore. Jan. 13, 2014Mjllingsley v. Comm’r of Soc. SedNo. 5:13CV126, 2014 WL
3054269, at *17 (N.D.W.V. July 3, 2014). Additionalilgere is no proof in the record suggesting
that the nature of Plaintiff's former occupatiomhether it be called “inker” or “lab technician™—
has changed significantly since 2003. Accordingie Court concludes Plaintiff has not shown
the ALJ erred in relying on the lab technicigi to determine Plaintiff does not qualify for
disability benefits.

In sum, to the extent Plaintiff arguéise ALJ committed harmful error at step four,
Plaintiff's motion wil be denied.

D. The Administrative Record

Plaintiff's final argument is that the ALJ vatkd his duty to fully and fairly develop the
record. This argument is based on a seriesoaiments the ALJ made at the hearing about
Plaintiff’'s upcoming shoulder surgery and whetRéaintiff was seeking benefits for a defined
period of time, i.e., a closed period of disability:

ALJ: Counselor, are you looig for a closed period?

" One final point on this issue bears mentionidtpcaigh the Court does notlyeupon it. At the
hearing, the VE also testified a person with ®iéfis RFC could perform work as a mail sorter,
checker or inspector, or small products assemialed that these jobs existed in substantial
numbers in the national and regional economy&8+89). The ALJ did not include any step five
findings in his decision.Neither party addresses this issald the Court declines to determine
whether the undisputed existencetfer jobs in the national @somy available to someone with
Plaintiffs RFC would render any error at step foarmless. In light of the above analysis, such
a determination would be unnecessary. The Quates, however, that where “remand would be
an idle and useless formality,” courts are not meglto “covert judiciareview of agency action
into a ping-pong game Wilson v. Comm’r of Soc. Se878 F.3d 541, 547 (6th Cir. 2004) (quoting
NLRB v. Wyman-Gordoi94 U.S. 759, 766 n.6 (196@lurality opinion)).
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ALJ:

ALJ:

A:

ALJ:

A:

No, I'm not.

Why not? . . . . The surgeries will, supposedly, cure his
shoulder things, and his backgcacoding to what see in the
radiology report, is minimal or mild at best.

His recovery period is going to be less than a year, which it
should be, for both shouldershdve a problem with it. Why
don’t you come back when hefecovered, and see how he
is? That's my answer to yolNow if you're . . . not looking

for a closed period, that's fineYou don’t have to. | just
wondered if you were.

A closed period to end?

On the date of his surgery. It's up to you.

There’s no way he’ll be able work for the next, at least,

eight to—eight months to a year.

(Tr. 83-85). Plaintiff argues this exchange intksathe ALJ was willing to award a closed period
of benefits from the alleged onset ddtmugh the date of the surgeries.

Although an ALJ'has a basic obligation evelop a full and fairecord,” the ALJ “is not
required to act as the claimant’s courtggbroduce evidence for the claimanRbddson v. Comm’r
of Soc. Se¢No. 1:12-CV-109, 2013 WL 4014714t *13 (E.D. Tenn. Aug. 6, 20183iting Born
v. Sec'y of Health & Human Serv823 F.2d 1168, 1172 (6th Cir.1990)ncan v. Sec’y of Health
& Human Servs801 F.2d 847, 856 (6th Cir.1986)). “An Ahas discretion to determine whether
further evidence, such as additional t@gtor expert testinmy, is necessary.Brooks v. Astrue
No. 3:09-CV-432, 2011 WL 652839, at {B.D. Tenn. Jan. 26, 2011) (quotikRgster, 279 F.3d

at 355 (internal quotation marks omittedgport and recommendation adopted, No. 3:09-CV-432,
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2011 WL 652837 (E.D. Tenn. Feb. 14, 201Eurther, because here Plaintiff was represented by
counsel at the administrative levéfilne ALJ was entitled to assume that Plaintiff . . . was
presenting her best evidence in favor of benefigrtiwell v. Barnhart No. 2:06-0063, 2008 WL
2414828, at *10 (M.D. Tenn. June 12, 2008) (cidejgado v. Comm’r of Soc. SeBQ F. App’x
542, 549 (6th Cir.2002)len v. Sec’y oHealth & Human Servs814 F.2d 387, 391 (7th Cir.
1987).

Plaintiff does not specify what additionabpf he believes the ALJ should have developed.
It actually appears the ALJ was trying to getrenmformation about Plaintiff’'s shoulders for the
record. Moreover, as the Commissioner arguiess clear from the decision that the ALJ
considered evidence covering tkatire relevant time periodnd evaluated all of Plaintiff's
complaints. There was sufficient evidence in #ord for the ALJ to properly consider Plaintiff's
impairments, as discusséhroughout this opinionAs such, the Court concludes the ALJ did not
violate his duty to develop the record by qieshg Plaintiff about whther he was seeking a
closed period of benefits. Plaintgfmotion will be denied in this regard.
V. CONCLUSION

For the foregoing reasons, it@GRDERED that:

(1) Plaintiff’'s motion for judgment on the pleadings [Doc. 13)ENIED;

(2) the Commissioner’s motion fsummary judgment [Doc. 18] GSRANTED;
and

(3) the Commissioner’s decision denying benefiBREIRMED .

SO ORDERED.

ENTER: S/@%/é/ﬁ/ ,7/(16\//()(’
SUSANK. LEE
UNITEDSTATESMAGISTRATE JUDGE
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