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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

STEPHEN GEORGE STERNER, SR., )
) Case No. 2:18-cv-159
Plaintiff, )
) Judge Travis R. McDonough
V. )
) Magistrate Judge ythia R. Wyrick
TRANS UNION, EQUIFAX, AND )
EXPERIAN, )
)
Defendants )

MEMORANDUM OPINION

Before the Court are Defendant Expefiaiormation Solutions, Inc.’s (“Experian”)
motion for summary judgment (Doc. 20) and itstimo to dismiss for failure to prosecute and
failure to comply witha Court order (Doc. 26).For the following reasan Experian’s motion to
dismiss (Doc. 26) will b 6RANTED, and its motion for summary judgment (Doc. 20) will be
DENIED ASMOOT.

l. PROCEDURAL HISTORY

Plaintiff, proceedingro se initiated this action on September 20, 2018. (Doc. 2.)
Plaintiff filed his complaint against Experidaguifax Information Services, LLC (“Equifax”),
and TransUnion. Id. at 2.) Though his complaint is someatlinclear, Plaintifs claims seem
to stem from alleged problemsth his credit report. I4. at 5.) Plaintiff deged that he and the
various defendants agreed “to add true and accinfatenation” and that defendants failed to

comply with this agreement because “the infation was wrong and really damaging to [him]

! Plaintiff has not responded to either motiorsite the Court’s ordeo respond to the motion
to dismiss. $eeDoc. 31.)
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buying a home, car or anything el€e(ld.) In his prayer for éef, Plaintiff requests $5,000,000
in damages from Experian and the correction sfchédit report, claiming he is entitled to such
relief “under the Fair Reporting Act.”ld.)

Plaintiff attached to his congint a letter he had writteto Experian, dated May 7, 2018,
in which he requested that Exa fix the problems he had wittis credit report, claiming that
Experian had incorrect inforrtian and that another entity, Weort Hospital, had improperly
combined Plaintiff’'s account withis son’s account. (Doc. 2-2, at IPJaintiff also stated in his
letter that he was exercisihgs rights under the Federal Priva&gt and included information
regarding other federal lavis(ld. at 1-6.)

On January 14, 2019, the Court ordered Plittishow cause as to why his claims
against Equifax and TransUnion should not bendised under Federal Rule of Civil Procedure
4(m), as they had not appeared and the rdeckad evidence that either of them had been
served? (Doc. 11, at 1-2.) On January 25, 2019, rRiffifiled a motion to amend and address

the Defendants’ counselSé€eDoc. 12.) In this filing, Plairiff listed certain constitutional rights

2 Plaintiff's statement of his alm, in its entirety, reads:

The plaintiff,(name Stephen George Sterner Sr., and the defen@hamhe)Experian,
Equifax, TransUnion, made an agreement or contrafdate) . The
agreement or contract wésral or written) . Under that agreement or contract,
the parties were required (specify what the agreement or contract required each party
to do)to [sic.] add true and accurate inf@amon. The defendant failed to comply
becausdspecify what the defendant didfailed to do that failedo comply with what the
agreement or contract requirethe information was wrongnd really damaging to me
buying a home, car or anything else[.] Thaimtiff has compliedvith the plaintiff's
obligations under the contract.

(Doc. 2, at5.)

3 The majority of Plaintiff's letter appears to has@en copied verbatim frwan internet article.
SeeNeal FrankleFour Laws You Can Use to Fix Your Crediredit Pilgrim,
https://creditpilgrim.con/laws-fix-credit/.

4 Though nothing in the record indicates that Eigewas ever servefxperian answered the
complaint on December 18, 201&egDoc. 10.)




to which he believed himself entitled, and inforntlee Court of: (1) his desire to have the court
and a jury to decide the case; (2) his belief thatcredit bureaus includieformation in credit
reports without checking the accuracy of thédimation; (3) his lack of knowledge regarding
the addresses of the nonresponsive defendadta/laythey had not answered the complaint;
and (4) his belief that “there is no coamy that will admit to wrongful doing.”Id. at 1-2.) On
February 1, 2019, finding Plaintiff had not shogood cause for his failure to timely serve
Equifax and TransUnion, the Coulismissed Plaintiff's claims ainst those defendants without
prejudice, pursuant to Fedé Rule of Civil Procedurd(m). (Doc. 13, at 1.)

On October 28, 2019, Experian filed a motiongommary judgment oall of Plaintiff's
claims (Doc. 20). Plaintiff did not respotathe motion. In itsnemorandum of law
accompanying the motion, Experian representsRlzantiff neither served nor responded to any
discovery? (Doc. 21, at 3.) Experian further represehat Plaintiff hagsot served his initial
disclosures, identified any expert wigses, or provided a final witness listd.)

On January 13, 2020, Experian filed a motiodigimiss for failure to prosecute and
failure to comply with a courrder (Doc. 26). In connectionitiv this motion, Experian again
emphasized that Plaintiff: (1) failed to serveaiatidisclosures, in violain of Federal Rule of
Civil Procedure 26 and the Court’s scheduling of@®c. 14); (2) failedo object to or respond
to any of Experian’s written discovery, in vation of Federal Rulesf Civil Procedure 26, 33,

34, and 36; (3) failed to identify any expert witness4é) failed to provida final witness list, in

®> Experian includes severathgbits that concern discovewith its motion for summary

judgment. $ee generallypoc. 23.) These exhibits show that on August 23, 2019, Plaintiff was
sent three sets of discovery resigevia U.S. mail and emailSé¢e idat 65, 69.) Plaintiff
responded to the email the same day, indicatisgvillingness to comply with some of the
requests, but calling othefdownright stupid.” [d. at 68.) Though Plaintiff later apologized

and Experian expressed willingness to emtgo a thirty-day response extensisedd. at 71,
73-74), Plaintiff never r@@nded to the requestseg id.at 76; Doc. 21, at 3 n.3.)



violation of Federal Rule of @il Procedure 26 and the Court’shecluling order; (5) failed to
serve pretrial disclosures inolation of Federal Rule of GiMProcedure 26 and the Court’s
scheduling order; and (6) fad to oppose or respond to Experian’s motion for summary
judgment. (Doc. 27, at 1-3.)

On January 14, 2020, the Court ordered Plaituiffle a response tBxperian’s motion
to dismiss on or before January 24, 2020. (DocaB2,) In the ordethe Court put Plaintiff on
notice that his failure ttmely respond and shogood cause could resulttine dismissal of his
claims with prejudice. I§.) Nevertheless, Plaintihas neither filed anfing with the Court nor
otherwise appeared since January 25, 2019.

1. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 41@}efendant may move to dismiss an action
or any claim against it for a plaifits failure to prosecute or to comply with the Federal Rules of
Civil Procedure or a court ordeDismissal pursuant to Rule 41(li§ available to the district
court as a tool to effect magement of its docket and avoidae of unnecessary burdens on the
tax-supported courts and opposing partidsrioll v. AT&T Co, 176 F.3d 359, 363 (6th Cir.
1999) (citations and internal quotation markstteal). In addition, Local Rule 83.13 states that
a party not represented by counsel has a‘@lotyonitor the progressf the case[] and to
prosecute or defend the action diligently."DETenn. L.R. 83.13 (alsoating that “[p]arties
proceedingpro seshall be expected to hamiliar with and follow the Federal Rules of Civil
Procedure and these rulesMoreover, “[t]he failure of gro seplaintiff to timely respond to an
order or pleading addressed te thst address provided to the Clerk may result in dismissal of

the case or other appropriate actioid’



1. ANALYSIS

The Sixth Circuit examines four factorsdetermining whether dismissal of an action
under Rule 41(b) is appropriat€l) “whether the party’s failuris due to willfulness, bad faith,
or fault”; (2) “whether theadversary was prejudiced byetdismissed party’s conduct”;

(3) “whether the dismissed party was warned flilire to cooperate codillead to dismissal’;
and (4) “whether less drastic sanctions wemgosed or considerdakefore dismissal was
ordered.” Knoll, 176 F.3d at 363 (citin§tough v. Mayville Cmty. S¢i.38 F.3d 612, 615 (6th
Cir. 1998)). Dismissal is geradly proper “where there & clear record of delay or
contumacious conduct.Id. (citing Carter v. City of Memphj$36 F.2d 159, 161 (6th Cir.
1980)).

A. Willfulness, Bad Faith, or Fault

“To show that a party’s faihe to comply was motivated by bad faith, willfulness, or
fault, the conduct ‘must display either an intenthwart judicial proceedings or a reckless
disregard for the effect of [Hisonduct on those proceedingsMager v. Wisconsin Central
Ltd., 924 F.3d 831, 837 (6th Cir. 2019) (quotidgrpenter v. City of Flint723 F.3d 700, 705
(6th Cir. 2013)) (alteration in minal). With regard to thiactor, dismissal is generally
inappropriate “where the neglect is solely the fault of the attorn@grter, 636 F.2d at 161
(reversing the distriatourt’s dismissal where the plaintiff himself was “blameless”).

Here, Plaintiff's failure to comply with a sitegorder of this Court since filing the case
shows at the very least a reddeadisregard for the effect bis conduct on these proceedings.
Most recently, the Court directtyrdered Plaintiff to respond txperian’s motion to dismiss,
informing him that the failure to do sowld subject his claims to dismissaBegDoc. 31, at 2.)

However, even after having his claims againstdther Defendants dismissed for his failure to



adequately comply with a courtdar, Plaintiff chose to ignore the Court’s most recent order.
Further, because Plaintiff is representing himisethis action and has dk with the Court and
counsel for Experian directly, his unwillingnessctmperate in discovery or comply with the
Court’s orders is entirely attributable to hirAccordingly, this faair weighs in favor of
dismissal. See Mager924 F.3d at 840.
B. Prgudiceto Experian

Experian argues that it has been signifigaptejudiced by Plaintifs failure to respond
to discovery and failure to complyith the Court’s scheduling ordeSé¢eDoc. 27, at 5.) It
contends that it is unable to prepare defetmsasy of Plaintiff’'s potential claims because
Plaintiff has failed to identify anwitnesses, documents, or exhibitsitiends to present at trial.
(Id.) The Court agrees that Experian would bejyaticed if the case wete proceed. Experian
has complied with this Court’s @ers, including the scheduling orddespite Plaintiff's lack of
cooperation. $eed. at 2-3.) At this poinin the litigation, thenly remaining dates and
deadlines in this case are those for the filing of jostructions, the fingbretrial conference, and
trial. (SeeDoc. 14.) All opportunities foPlaintiff to notify Experiarof any evidence he would
put on at trial has passed. Moregwlaintiff's complaint does naven make clear what claims
he is asserting against Experian. Therefor@eEan would be severefpyrejudiced were this
case to proceed to trial, and this fact@ighs in favor of dismissal.

C. Prior Notice

The Sixth Circuit has observéigat whether the dismissedrpjawas warned that failure
to cooperate could lead to dismissal is a “key consideration” in the anaé®gmsSchafer v. City
of Defiance Police Dep't529 F.3d 731, 740 (6th Cir. 2008). ndePlaintiff was clearly put on

notice that his failure toooperate could result ingihissal of his claimsFirst, Plaintiff already



had his claims dismissed against Equifax and §Waion for his failure t@omply with an order
of this Court and the Federal Rules of Civil ProcedugeeDoc. 13.) Additionally, Plaintiff
was put on notice that his claims could be sulidismissal at thertie Experian filed its
motion to dismiss for failure to prosecute dailire to comply with a Court order and the
accompanying memorandum of lawsegDocs. 26, 27.) And, finally, Rintiff was directly told
that his failure to respond to Experian’s matto dismiss and show good cause could result in
the dismissal of his clais with prejudice. eeDoc. 31.) Therefore, Rintiff was indisputably
on notice that his failure to ngsnd or otherwise cooperate witletG@ourt’s order could result in
dismissal, and this factor supports dismis&de Schafeb29 F.3d at 740.

D. Appropriateness of Other Sanctions

Before ordering dismissal under Rule 41(bjljstrict court shouladonsider whether less
drastic sanctions would be appropriaBee Knoll 176 F.3d at 363%ee also Carter636 F.2d at
161 (“The sanction of dismissal is appropriate ohtie attorney’dilatory actions amounted to
failure to prosecute and ntiexnative sanction would protettte integrity of pre-trial
procedures.”). Here, the Colnds considered other sanctidna finds that no other sanction
would reflect the seriousnessRIaintiff's noncompliance or sHk Experian from prejudice and
unnecessary expense.

At the time Experian filed its motion tosiniss, the deadlines for initial disclosures,
amendment of pleadingssdiosure of expert tésony, service of final winess lists, discovery,
dispositive motionsDaubertmotions, pretrial disclosurespé motions in limine had already
passed. §eeDoc. 14.) Counsel for Experian avers émelrecord reflects #t Plaintiff has not
complied with any of these deadline§eéDoc. 21, at 3; Doc. 29, 4t2.) Plaintiff has not

shown any effort to prepare foral. Were the Court to ordepme lesser sanction and the case



were to proceed to trial, there is no reason tiewe that Plaintiff wouldoresent any evidence to
support his claims. Meanwhile, Experian hagesded time and resources in defending this
action, although Plaintiff's unresporsness has made it difficult fdarto prepare for trial. See
Doc. 28, at 2-3.) Accordingly, this factéop, weighs in favor of dismissal.

The Court finds that there fa clear record of delay @montumacious conduct by the
plaintiff” in this case.See Carter636 F.2d at 161. Plaintiff eagnored the requests of
Experian and the orders of this Court on nwasroccasions. Despite being ordered to respond
to Experian’s motion and being forewarned atibe consequences of his failure to do so,
Plaintiff has once again refustafulfill his obligations andhas given the Court no reason why
his claims should not be dismisispursuant to Rule 41(b). Ti@ourt determines that dismissal
of Plaintiff’'s claims withprejudice is warranted.

V. CONCLUSION
For the reasons stated herein:

1. Experian’s motion to dismiss for failure pposecute and failure to comply with a
Court order (Doc. 26) will b&6RANTED;

2. Plaintiff's claims agaist Experian will bédI SMI1SSED WITH PREJUDICE;

3. Experian’s motion for summajudgment (Doc. 20) will bBBENIED ASMOOT;
and

4. The Clerk will beDIRECTED to close the case.
AN APPROPRIATE JUDGMENT WILL ENTER.

/sl Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE




