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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

CLARK DERRICK FRAZIER,
Petitioner,

V. No.: 2:18-cv-00172

REEVES/CORKER
STATE OF TENNESSEE,

SN N N N N N N N N

Respondent.

M EM ORANDUM OPINION

This is a pro se prisoner’s petition for a writ of habeas coieds gursuant to 28 U.S.C.
§ 22541 The matter is before the Court on Respondent's motion tdetrahe petition as second
or successive [Doc. 13]. Petitioner has fled a response in oppogkithis motion in which he
asserts that he should be allowed to proceed in this matter becausddnging judgment and
conviction are ilegal and void and he has no way to pursue his clistate court, thereby
resulting in a miscarriage of justice [Doc. 15].

In its motion, Respondent requests that the Court transfer dliernto the United States
Court of Appeals for the Sixth Circuit because Petitioner seek#igiok the same convictions
underlying Petitioner’s previous § 2254 petition that the United Sfaitgrict Court for the Middle

District of Tennessee dismissed as time-barred and for lclsixth Circuit denied Petitioner a

1 Petitioner frames his fling as a Rule 60(b) motion foefrétom the state court judgment
against him and/or a petition for relief under the Alit8VAct, 28 U.S.C. § 1651 [Doc. 2 p. 1]. As
Petitioner seeks to attack a state court judgment against him, howWwsvelaim is governed by §
2254. See Preiser v. Rodriguez, 411 U.S. 475, 484 (1973) (holding that where a prisoner
chalenges the fact or duration of his confinement, his soledy is a petition for habeas corpus);
Rittenberry v. Morgan, 468 F.3d 331, 337 (6th Cir. 2006) (“all petitions fled on behalf of persons
in custody pursuant to State court judgments” must be fieierug§ 2254 and “are subject to its
restrictions”).
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certificate of appealability [Doc. 13 p. 2fee Cil Case No. 2:10-CV-114&razer v. Lindamood
(M.D. Tenn. Feb. 2, 2010); No. 10-6016 (6th Cir. April 1, 2011). Respondent also notte tha
Sixth Circuit has subsequently denied Petitioner leave to fle andeoo successive petition
regarding these convictions ontwo occasiddd.[ See Inre: Clark Derrick Frazier, No. 12-5394
(6th Cir. Feb. 11, 2013)n re: Clark Derrick Frazier, No. 17-5098 (6th Cir. July 12, 2017).
Petitioner’s response [Doc. 15] does not dispute this, nor doesattbetify facts from which the
Court could find that the 8§ 2254 petition is not second or successive.

Further, Respondent correctly asserts that when a petitioner fiesoad or successive
petition in the district court without authorization from the codidmpeals, the district court is to
transfer the fle to the court of appeals, which wil construe théiopetas a request for
authorization under 8 2244(b)(3feeInreSms, 111 F.3d 45, 47 (6th Cir. 1997).

Accordingly, the Court finds that the § 2254 petition fled in thasecis a second or
successive petition subject to 8§ 2244(b)(3). The Court has noteeécaiv order from the Sixth
Circuit authorizing the Court to consider the pending motids such, Respondent’s motion to
transfer [d.] wil be GRANTED and the Clerk wil bédIRECTED to transfer this action to the
United States Court of Appeals for the Sixth Circuit, purst@@8 U.S.C. § 1631d., and to close
this case.

AN APPROPRIATE ORDER WILL ENTER.
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ENTER:

UNITED STATES DISTRICT JUDGE



