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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BRIAN D. HORNE
Plaintiff,
No. 219-CV-013DCP

V.

ANDREW M. SAUL !
Acting Commissioner of Soci&8ecurity,

Defendant.

e N N

MEMORANDUM OPINION

This case is before the undersigned pursuant to 28 U.S.C. § 636(b)3Riikh& Federal
Rules of Civil Procedure, and the consent of the pdidies. 10].

Now before the Court iPlaintiffs Motion for Judgment on the Pleadingand
Memorandum in Support [Decl9 & 20] and Defendaig Motion for Summary Judgment and
Memorandum in Support [Doc&3 & 24]. Brian D. Horne(*Plaintiff”) seeks judicial review of
the decision of the Administrative Law Judgth@ALJ”), the final decision of Defendamindrew
M. Saul (“the Commissioner”). For the reasons that follow, the CourtDENY Plaintiff's
motion andGRANT the Commissionés motion.

l. PROCEDURAL HISTORY

Plaintiff initially filed an application fodisability insurance benefitsx January 25, 2012

[Tr. 192-98],as well asan application supplemental security income benefits on February 2, 2012

[Tr. 199-205], pursuant to Title Il and XVI of the Social Security Act, 42 U.S.C. 88 46llseq

1 Andrew M. Saul was sworn in as the Commissioner of Social Security on June 17, 2019,
during the pendency of this case. Therefore, pursuant to Federal Rule of Civil Procedure 25(d),
Andrew M. Saul isubstituted as the Defendant in this case.
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and 1381let seq. After his applicatiors weredenied initially and upon reconsideration, Plaintiff
requested a hearing before an ALJTr. 132-33. Hearings were held on May 17, 20%hd
October 31, 2013 [Tr. 33-58. On November 14, 2013he ALJ found that Plaintiff was not
disabled. [Tr. 13-33. The Appeals CouncileniedPlaintiff’s request for reviewn March 13,
2015[Tr. 1-5], making the ALJ’s decision the final decision of the Commissioner.

Having exhaustetlis administrative remedies, Plaintiff filed a Complaint with this Court
on February 18, 2015eeking judicial review of the Commissiorgefinal decision unde8ection
405(g) of the Sociabecurity Act See Horne v. Conimof Soc. Sec. AdminNo. 2:15cv-048-
RLJHBG, Doc. 2. On December 21, 2015, this Court remanded Plantdise for further
consideration of his need to alternate between sitting and standing based upon tHeecedica
Horne, No. 2:15ev-048, Doc. 21.

While Plaintiff s previous appeal was pending, he filed new claims under Titles Il and XVI
on February 27, 2015 and March 26, 2015. [Tr-@36 After Plaintiff s subsequent application
was denied at thaitial and reconsideration levels [Tr. 5386, 566-67], and following the Cours
remand order [Tr. 5788], the Appeals Council consolidated Plaingifflaims [Tr. 58992]. The
ALJ held a hearing on January 27, 2017 [Tr.-4@}, andon June 26, 2017, the ALJ found that
Plaintiff was not disabled. [Tr. 4385]. The Appeals Council declined to assume jurisdiction
over Plaintiffs appeal on November 30, 2018 [Tr. 438], making the ALJX decision the final
decision of the Commissione

Plaintiff then filed a Complaint with this Court on January 28, 2019, seeking judicial
review of the Commissionex final decision under Sectict05(g) of the SociaBecurity Act
[Doc. 1]. The parties have filed competing dispositive motions tlsdmatter is now ripe for

adjudication.



ALJ FIND INGS

The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social
Securty Act through June 30, 2016.

2. The claimant has not engaged in substantialgaanfivity since
August 1, 2011, thelleged onset date (20 CFR 404.187%eqand
416.97let seq).

3. The claimant has the following severe impairmesdgenerative
disc disease and morbid obesi{0 CFR 404.1520(c) and
416.920(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medically equals the severity of one of
the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926).

5. After careful consideration of the entire record, the undersigned
finds that the claimant has the residual functional capacity to lift 10
pounds frequently and 20 pounds infrequently, walk for at least two
hours in an eight hour workday; sit six hours in an eight hour

workday; he would need an opportunity to change positions every
20 to 30 minutes; and he is limited in his ability to bend (stoop),

twist, and kneel, and he is unable to climb ladders.

6. The claimant is unable to perform any pastvant work(20
CFR 404.1565 and 416.965).

7. The claimant was born on September 11, 1969 and was 41 years
old, which is defined as a younger individual age4# on the
alleged disability onset da(20 CFR 404.1563 and 416.963).

8. The claimant has at least a high school education and is able to
communicate in English (20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not material to the determination
of disability because using the Medidabcational Rules as a
framework supports a finding that the claimant is “not disabled,”
whether or not the claimahas transferrable job skills (See SSR 82
41 and 20 CFR Part 404, Subpart P, Appendix 2).



10. Considering the claimastage, education, work experience,

and residual functional capacity, there are jobs that exist in

significant numbers in the national economy that the claimant can

perform (20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, fronAugust 1, 201 1through the date of this

decision (20 CFR 404.1520(g) and 416.920(Q)).
[Tr. 442-55.
1. STANDARD OF REVIEW

When reviewing the Commissiongrdetermination of whether an individual is disabled
pursuant to 42 U.S.C. § 405(g), the Court is limited to determinimgtherthe ALJs decision
was reachedhrough application of the correct legal standards and in accordance with the
procedure mandated by the regulations and rulings promulgated by the Commisancher,
whether the ALE findings are supported by substantial evidemtakley v. Comrm of Soc. Seg.
581 F.3d 399, 405 (6th Cir. 2009)t&tion omitted)Wilson v. Commn of Soc. Se¢378 F.3d 541,
544 (6th Cir. 2004).
Substantial evidence is “more than a scintilla of evidence but less than a prepogdéeran

is such relevant evidence asasonable mind might accept as adequate to support a conclusion.”
Cutlip v. Sety of Health & Human Sery25 F.3d 284, 286 (6th Cir. 1994)tations omittedl It
is immaterial whether the record may also possess substantial evidence to augifferént
conclusion from that reached by the ALJ, or whether the reviewing judge may have decided the
case differently.Crisp v. Sey of Health & Human Servs7/90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intended to credteoae of choicewithin which the

Commissioner can act, without the fear of court interferen8eikXton v. Halter 246 F.3d 762,

773 (6th Cir. 2001) (quotinilullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the



Court will not “try the casde nove nor resolve conflicts in the evidence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984)tation omitted).
On review, the plaintiff “bears the burden of proving his entitlement to benefity/és v.
Sedy. of Health & Human Servs46 F.3d 510, 512 (6th Cir. 1994jtationomitted).
V. DISABILITY ELIGIBILITY
“Disability” means an individual cannbengage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment which capdxtesl to
result in death or which has lasted or can be expected to last for a continuous peobt:ss
than 12months.” 42 U.S.C. 88 423(d)(1)(And 1382c(a)(3)(A) An individual will only be
considered disabled:
if his physical or mental impairment or impairments are of such
severity that he is not only unable to do his previous work but
canrot, considering his age, education, and work experience, engage
in any other kind of substantial gainful work which exists in the
national economy, regardless of whether such work exists in the
immediate area in which he lives, or whether a specific jcaney
exists for him, or whether he would be hired if he applied for work.
42 U.S.C. 88 423(d)(2)(Aand1382c(a)(3)(B).
Disability is evaluated pursuant to a figeep analysis summarized as follows:

1. If claimant is doing substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity and is

suffering from a severenpairment that has lasted or is expected to

last for a continuous period of at least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimants impairment does not prevent him from doing his
past relevant work, he is not disabled.
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5. Even if claimans impairment does prevent him from doing his

past relevant work, if other work exists in the national economy that

accommodates his residual functional capacity (“RFC”) and

vocational factors (age, education, skills, etc.), he is not disabled.
Walters v. Comin of Soc. Se¢127 F.3d 525, 529 (6th Cir. 1997) (citing 20 C.F.R. § 404.1520).
A claimants residual functional capacity (“RFC”) is assessed between steps threeiaadd is
“based on all the relevant medical and other evidence in your case.re@irdC.F.R. 88
404.1520(a)(4) ande), 416.920(a)(4x(e). An RFC is the most a claimant can do despite his
limitations. 20 C.F.R. 88 404.1545(a)(1) and 416.94%(g)(

The claimant bears the burden of proof at the first four stéyalters 127 F.3d ab29
The burden shifts to the Commissioner at step flde.At the fifth step, the Commissioner must
prove that there is work available in the national economy that the claimant could pdferm.
v. Comnr of Soc. Se¢203 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckerd82 U.S. 137,
146 (1987)).
V. ANALYSIS
Plaintiff asserts that the Alddisability decisionis not supported by substantial evidence

in severakegards First, Plaintiff maintains that “[tjhe ALJ failed to properly consider [his] need
to withdraw from the work setting more than one time per day due to excessive pain” [Doc. 20 at
3, 7-8]. Next,Plaintiff alleges that there is not substantial evidence to support the REC
determination that his upper extremities had normal strength, and that the ALJedusydailing
to include dimitation on hisability to lift above shoulder level in the RFAd.[at 8-9]. Further,
Plaintiff claims that the ALJ erred by failing to order a mental health consultai@reiation,

did not appropriately consider his need for a service animal, and improperly found that his

depression and anxiety were nevere impairments.ld. at 9-11]. Lastly, Plaintiff asserts that
6



the ALJ improperly failed to provide his March 17, 2012 MRI to consultative examinegyleffr
Uzzle, M.D., for his review. I§l. at 11].

A. ALJ’s StepTwo Determination

Plaintiff asserts thathe ALJimproperly found that his depression and anxiety were not
severe impairmentduring step two of the disability determination. Plaintiff points to the medical
opinion of nonexamining state agency consultant, Thomas Neilson, Psy.D., who reviewed th
evidence of record at the initial level of the agéaagview of his first application for disability
benefits on April 11, 2012. [Tr. 83Plaintiff asserts that Dr. Neilson assessed that Plaintiff had
moderate limitations in seven areas of functigniincluding dealing with changes in the work
setting; the ability to get along with coworkers or peers without distracting thexhimitiag
behavior extremes; the ability to handle criticism from supervisors; and the &biigmplete a
normal workday without interruptions from psychologically based symptoms and to perform at a
consistent pace without an unreasonable number and length of rest periods. [Doc. 20 ag10 (citi
[Tr. 82]).

At step two, the ALJ is required to consider whether Plaistdfleged impairments
constitute “medically determinable” impairmen®ee20 C.F.R. §8404.1508; 416.920(a)(4)(ii);
404.1520(a)(4)(i)). A medically determinable impairment “must result from anaatmic
physiological, or psychological abnormalities whican be shown by medically acceptable
clinical and laboratory diagnostic techniques,” and “must be established by medicaicevide
consisting of signs, symptoms, and laboratory findings, not only by [the claghstatement of
symptoms.” 20 C.F.R. 8 4041508; 416.908. Additionally, an impairment must meet the
durational requirement, meaning, “it must have lasted or must be expected to lasintomoas

period of at least 12 months20 C.F.R. § 404.1509Lastly, “[i]f an alleged impairment is not
7



medically determinable, an ALJ need not consider that impairment in assessing the
RFC.” SeeJones v. Commof Soc. SecNo. 3:15CV-00428, 2017 WL 540923, at *6 (S.D. Ohio
Feb. 10, 2017)ifternal citations omitted).

Additionally, to be found disabledthe ALJ must find that the claimant has a severe
impairment or impairments” at step twbarris v. Sec’y of Health & Human Seryg73 F.2d 85,

88 (6th Cir. 1985).An impairment, or combination of impairments, will be found severe if the
impairment(s)‘significantly limit[ ] [a claimants] physical or mental ability to do basic work
activities.” 20 C.F.R. § 416.920(c)lhe step two determination is “a de minimis hurdle” in that
“an impairment will be considered not severe only if it is a slight abnormality that minimally
affects work ability regardless of age, education, and experiehtigds v. Brown880 F.2d 860,

862 (6th Cir. 1988) (citingrarris, 773 F.2d at 90).

In the disability determination, the ALJ found that Plaifgiffmedically determiable
mental impairments of depression and anxiety . . . do not cause more than minimal linmtation
the claimarits ability to perform basic mental work activities and are therefore nonseyére.
445]. First, the Court notes that the ALJ reviewedrf@ifdis mental health treatment and medical
history in great detail, spanning from when Plaintiff first sought mental heatmiat on August
12, 2011[Tr. 443] through his continued monthly therapy in September and October of 2016 [Tr.
445]. The ALJreviewed that Plaintiff presented for a consultative psychological exaomrat
March 27, 2012, with Roy &ils, Ph.D., who diagnosed anxiety disorder and depressive disorder,
but opined that Plaintiff “could have some mild problems with memory and congamtiadt
there were no limitations seen with respect to adaptabiligytd mental disorder.” [Tr. 443ge
[Tr. 281]. Further, the ALJ detailed that Plaintiff reported much impronemager beginning

taking Pristiq in July of 2013, and that he denied depression, sadness, crying spells and he did not
8



endorse panic attacks or anxiety. [Tr.4484; see[Tr. 390]. The ALJ reviewed normal mental
status examinations in November of 2014, and May of 2015, while also detailing Pintiff
treatment and response to additional stressors. [Tr. 444]. Further, the ALJ aiteklgust 14,
2015 treatment note in which Plaintdfdepression was reported as stabi#) his medication
working. [Id.]; se€e[Tr. 832].

Next, the ALJ “considei[Plaintiff’ s] psychotherapy records, which largely document the
claimants statements concerning his symptoms, financial difficulties, and physiczrosif
although Plaintiff “related well with the therapist, and his presentations wemnsistentvith
statements to medication providers.” [Tr. 444].

The ALJ thenfound that Plaintiff had mild limitations in understanding, remembering, or
applying information, largely due to treatment records documenting intact memoreséailii
active participaon in treatment discussionas well as consultativexamination findings. [Tr.
445]. Additionally, he ALJ found that Plaintiff had mild limitation in social interaction, reviewing
that Plaintiff was involved in a romantic relationship and lives wnbtlzer individual, was noted
as calm and cooperative, and that Dr. Nevils noted that Plaintiff reported a rarjgensonal
relationship disturbance.ld[]. Further, the ALJ found that Plaintiff had only mild limitation in
concentrating, persisting, or maintaining pace after reviewing Dr. Nexidsnination findings.
[1d.]. Lastly, the ALJ found that Plaintiff had milanitation in adaption due thisreported daily
activities, and treatment records indicating that he generally presentedouitlhygiene and
appropriately dressed, with good judgment and insight. [Tr. 446].

Plaintiff does not contest the remaining evidence relied upon by the ALJ in step two of the
disability determination, ansblely claims that the ALJ improperly found milgnitation in each

area othis mental functioningin contrast to Dr. Neilsds opinion. However, the Court finds that
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the ALJ appropriately reviewed Plaintgftreatment records and other opinions of record to find
that he had no more than mild limitation in each of the paragraph B criteria bdbfatvaluating
mental impairments-understanding, remembering, or applying information, social interaction,
concentrating, persisting, or maintaining pace, and adaption.

Further, it is well settled #t the ALJs failure to identify some impairments as “severe” is
harmless where the ALJ continues the disability determination and considerselvete and
nonsevere impairments at subsequent steps of the sequential evaluation as requied by t
regulations. SeeFisk v. Astrue 253 E App'x 580, 583(6th Cir. 2007) (“And when anALJ
considers all of a claimaistimpairments in the remaining steps of the disability determination,
ALJ’s failure to find additionasevere impairments at step tWdoes] rot constitute reversible
error.”) (quotingMaziarz v. Sey of Health & Human Serys837 F.2d 240, 244 (6th Cit987);
Pompa v. Comin of Soc. Se¢.73 F. Appx 801, 803 (6th Cir2003) (“Because the ALJ found
that Pompdad a severe impairment at step two of the analysis, the question of whether the ALJ
characterized any other alleged impairment as severe or not severe is of liggueots.”).

Here, in the RFC determination thdeAgranted greatveight to Dr. Nevils opinion,
finding that it was “consistent with treatment records, which often indicateatonental status
examinations and positive response to medications.” [Tr. 451]. Moreover, the Ajrkaldgitle
weight to the opinions of the nonexamining state agency consultants who reviewed the evidence
of record during Plaintifk initial application, including Dr. Neilson, as they were not consistent
with the medical record, including Dr. Nevilspinion after his examination.Id[]. The ALJ
assigned greateight to the opinions of the state agency psychological consultants provided in
connection with Plaintifs subsequent application, who found that Plaintiff did not have a severe

mental impairment. [Tr. 451].
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Therefore, the Court finds that the AkJinding that Plaintiffs depression and anxiety
were not severe mental impairments is supported by substantial evidence, asrinae\ield the
record with respect to Plaintiff mental health treatment at length and detailed why he found no
more than mildimitations. Further, the ALJ reviewed the medical opinions regarding Plantiff
depression and anxiety in the RFC determination, and detailed why Dr. Neibgomor—which
Plaintiff relied upor—was entitled to little weight.

B. ALJ’s RFC Determinatian
1. Need to Lie Down

Plaintiff asserts that the ALIIRFC determination is not supported by substantial evidence
because the ALJ failetb consider his need to “withdraw from the work setting more than one
time per day due to excessive pain.” [Doc. 20 at 7]. Plaintiff claims that this limisapported
by his testimonythe October 24, 2013 opinion of William E. Kennedy, M.D., who opined that he
would have to withdraw from work two or more times a day [Tr. 429], the April 9, 2012
consultative examination with Robert Blaine, M.D., after which Dr. Blaine opined khatif®
could not stand or walk for more than thirtyféoty-five minutes in a workday and would require
“frequent” rest breaks and change of position [Tr. 285], and the May 1, 2013 independent medical
evaluation of Steven Baumrucker, M.D., who opined that Plaintiff would need to lie down
frequently during a normal work day [Tr. 346].

TheCommissionerespondshat the ALJ “specifically considered Plaintgfassertion that
he needed to lie down about five or six hours a day but found this assertion not eotiseyent
with the evidence in the record.” [Doc. 24 at 18]. Additionally, the Commissionemcisniieat
the ALJ reviewed Plaintifé treatment records for his back pain and spinal tenderness, and

identified other inconsistencies in the medical recoid. 4t 18-20].
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The ALJ included the need for an opportunity to change position ewamgty to thirty
minutes in Plaintiffs RFC. [Tr. 446]. However, Plaintiff challenges the failure to include a
limitation for the need to withdraw from work more thance per day, as well as the need to lie
down frequently.

In the disability decision, the ALflrst addressed Plainti§ allegations of back pain,
finding that his treatment “has been generally routine and conservative in nature, andeheeevi
is not suppoive of his allegations.”[Tr. 447]. The ALJ reviewedPlaintiff's treatment for his
back pain from September 2011 through his consultative examination with Dr. Uzzlercim Ma
17, 2017. [Tr. 4440]. For example, the ALJ discussed that a March 15, 2012 examination
revealed a normal range of motion, muscle strength, and stability in all extsemith no pain
on inspection [Tr. 291]as well as that a March 17, 2012 MRI “revealed a focal annular fissure
posterolaterally on the right at L5-S1, and a small disc protrusion,” further exemgievealed
mild to moderate pain, and Plaintgf primary care providers prescribed rstaroid anti
inflammatory drugs. [Tr. 447-483e€[Tr. 418].

The ALJ then reviewed Plaintif examination with Dr. Bine on April 9, 2012 [Tr. 283
85] and complaints of worsening back pain in October of 2012. [Tr. 448]. However, the ALJ
cited to treatment notes in 2013 revealing moderate pain with motion and tendernessiéne |
spine, without sensory lossld]]; see[Tr. 336, 418, 779]. The ALJ detailed Dr. Baumrucker
independent medical examination on May 1, 20%#ere the doctor observed the claimant
antalgic gait apparently favored the left side, which was opposite of Dr. Blabgervations.”

[Tr. 448]; see[Tr. 344-46]. The ALJ further summarized Dr. Baumruckeexamination as
revealing “decreased range of motion of the thoracic and lumbar spine, as well asetendeer

the lumbar paraspinal muscles with guarding andrepalld.].
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Therefore, the ALJ found that “[rlecords that follow indicate the claimaneived
conservative treatment through his primary care provider, and his examinations remained
essentially unchanged . . . [and] often revealed tenderness and mild to moderate pain @nth moti
but no sensory loss was indicated, and deep tendon reflexes were preserved and syrfifinetric.”
448]. The ALJ reviewed Plainti§ examination with Dr. Kennedy on October 24, 2013, where
Plaintiff stood with a normal postuesd walked through the office slowly and carefully without
evidence of a limp, and “[e]xamination revealed decreased range of motioa lambar spine,
muscle spasm, as well as an inconsistent straight leg raise test.” [Tr. 449].

Next, the ALJ reviewe Plaintiffs emergency treatment on September 9, 2fatseck
pain, and imaging revealed degenerative changegh were most pronounced at-Cq [Tr.
740-48], and that “subsequent records continue to report some limitations in range of motion with
mild to moderate pain.” [Tr. 449]. The ALJ detailed that after a gap in treatmentjfPlaint
presented to his primary care provider on November 23, dittbcomplaints of back pain, which
began two weeks ago and radiated to the bilateral ldgg; gee[Tr. 875]. On examination,
Plaintiff's cervical spine was tender, with pain on range of motion and lumbar spine tenderness
and a normal gait [Tr. 879], and Plaintiff was prescribed narcotic pain medicaliod49]. The
ALJ then stated that Plaintiff next visit on April 1, 2016ncluded examination findings of “mild
pain with range of motion of the lumbar spine, but the claimant demonstrated normal pain free
range of motion of the cervical spine.ld]; see[Tr. 884-91].

Moreover the ALJ revieved Plaintiffs consultative examination with Dr. Uzzle on March
17, 2017, where Dr. Uzzle “reviewed updated imaging, which revealed mild to moderateemultipl
level degenerative disc changes in the thoracic spine, as well as moderate muléple lev

degenerave disc changes in the lumbar spine.” [Tr. 44%urther, Dr. Uzzle reported that
13



Plaintiff has never had any type of surgery, and the ALJ detaileBthizzle noted that Plaintiff
was not a good historian, and “[rlange of motion testing was limited, but [Dr. Uzzée] abtious
inconsistencies in the formal versus informal range of motion observations of the sgine a
extremities.” [Tr. 44950]; see[Tr. 944-45].

With respect to the relevant opinion evidence discussed above, the ALJ assigiaéd part
weight to Dr. Uzzl&s opinion, as Dr. Uzzle did nekplain his reasoning for limitations involving
the frequent use of Plaintiff hands or feet or environmental limitations. [Tr. 452]. Additionally,
the ALJ found that Plaintiff was unable to perform the lifting and carrying requiresyetgied
by Dr. Uzzle due tdPlaintiff's subjective complaints of pain and limitations ingarof motion.

[1d.].

The ALJ also assigned little weight to Dr. Bldis@pinion,becauset was inconsistent
with the objective findings in the medical record and was vague in nature, akiDe Riled to
specify the frequency of rest breaks and geanf positions neededId[]. The ALJ detailed that
the opinion was inconsistent with subsequent treatment records which indicatezhteot of
Plaintiff' s pain, as well as Dr. UzZzk observations. Id.]. Similarly, the ALJ noted that Dr.
Baumrucke's opinion included an opinion that there was no job that Plaintiff could perfanm
opinion on a matter reserved to the Commissioner, as well as that the opinion was vague and
provided “little insight” on Plaintiffs functioning. [d.]. The ALJ found that the opinion was
largely based on Plainti§ subjective complaints and inconsistent with the observations of
Plaintiff's treating providers and objective findingdd.].

Lastly, the ALJ found that Dr. Kennedybpinion was entitled to little weight, as Plaintiff
did not undergo the examination in an attempt to seek treatment, and his presentation to Dr.

Kennedy was “inconsistent with his presentations to treatment providers, who largdlyntete
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sensation, as well as presentation to another imeaywho noted a different gait pattern, both of
which could affect Dr. Kennedy opinion.” [Tr. 453]. However, the ALJ found that certain
aspects of the opinion were consistent with the RFC determinatthh. [

The RFC is the most an individual cam diespite her limitations.20 C.F.R. §
416.945(a)(1).When determining a claimdatRFC and the corresponding hypothetical, the ALJ
need only include those limitations found to be “credible” and supported by the r&smdasey
v. Sety of Health and Human Sery987 F.2d 1230, 1235 (6th Cit993)).The ALJ alone is
tasked with the responsibility of assessing a clailsd@EC. 20 C.F.R8416.1546(c)."Although
the ALJ may not substitute his opinion for that of a physician, he is noiredqgo recite the
medical opinion of a physician verbatim in his residual functional capacity findiRpé v.
Commr of Soc. Se¢.342 F. Appx 149, 157 (6th Cir. 2009). Accordingly, the “ALJ does not
improperly assume the role of a medical expedssessing the medical and soedical evidence
before rendering a residual functional capacity findinigl.” However, “the ALJ must give some
indication of the evidence upon which he is relying, and he may not ignore evidence that does not
support his desion.” Fleischer v. Astrue/74 F. Supp. 2d 875, 881 (N.D. Ohio 2Q1AJthough
the ALJ retains a “zone of choiceshe must explain whyhe did not include limitations assessed
in contradicting medical opinionsSchmiedebusch v. Corimof Soc. Se¢536 F App’x. 637, 649
(6th Cir. 2013).

Ultimately, the Courtoncludeghat the ALJs finding that “the evidence of record is not
supportive of [Plaintiffs] allegations of . . . the requirement of at least five to six hours of laying
down daily due to pain” is supported by substantial evidence. [Tr. 450]. After extensively
reviewing the medical record with respect to Plaitdiffack pain, the ALJ found that Plaintiff has

received largely conservative treatment and reported that his pain was fairtlled. |d.]. See
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20 C.F.R. 8 404.1529(c)(3)(v) (listing treatmentlaimant has received for their pain or other
symptomsas a relevant factor to be weighed in consideringéehrerity of a claimang symptomys
see, e.g.Helm v. Comnr of Soc. Sec405 F. Appx 997, 1001 (6th Cir. 201Xholding thatthe
plaintiff’s limited treatment was inconsistent with a finding of total disabil®gbertson v.
Colvin, No. 4:14cv-35, 2015 WL 5022145, at *5 (E.D. Tenn. Aug. 24, 2Qfiding the ALJ
properly discounted Plaintif§ subjective complaints because “the ALJ also considered that
Plaintiff received routine, conservative care for his impairmeftgihg Curler v. Comrir of Soc.
Sec, 561 F. Appx 464, 473 (6th Cir. 2014)). The ALJ noted how Pl#imgported his pain being
fairly controlled with medication, as well as detailed nhumerous treatreeotdswhere Plaintiff
noted only mild to moderate complaints of pain. Further, the ALJ revieesatalexamination
findings during the claimed period of disability where Plaintiff exhibited a normal ramgetifn.
Plaintiff also briefly asserts that he “does not have insurance and hasedeosily
conservative care for his lumbar and neck issues,” including noting his inability to paydoed
physical therapy or an additional MRI of his lumbar spine. [Doc. 20 atSiitjial Security Ruling
96—7p provides that an ALJ “must not draw any inferences about an indigdsyethptoms . . .
from a failureto seek or pursue regular medical treatment without first considering any
explanations that the individual may provide,” such as that an “individual may be unable to afford
treatment and may not have access to free orclst/ medical services.” SSR-9fp, 1996 WL
374186, at *#£8 (July 2, 1996). The ALJ, however, reviewed Plaintiff’'s conservative course of
treatment for his back pain, including that it was fairly controlled with medicatiorte lack of
any surgery. Additionally, “there is no evidence that he ever sought treatment offered to sndigent
or was denied medical treatment due to an inability to pgobre v. Comm’r of Soc. Sedo.

14-1123, 2015 WL 1931425, at *3 (W.D. Tenn. Apr. 28, 2015) (ci@Guadf v. Barnhart421 F.3d
16



785, 793 (8th Cir. 2005) (“However, there is no evidence Goff was ever denied medicalriteatme
due to financial reasons.”)).

Next, the ALJ detailed several inconsistencies with Plaigtifisabling allegations of pain,
including his normal sensory examinations by his primary care providers and Dr., Blaine
complaints of decreased sensation to Dr. Kenneltgervations oPlaintiff favoring his left
extremity at one examinati@ndhis right extremity at anotheand the most recent examination
noting Plaintiff’'s gaitwasobserved without asymmetric limping. [Tr. at 450]. Lastly, the ALJ
stated that Plaintifs treatment records indicate he told a provider that he was fired for falsifying
logbooks, which calls into question whether he could continue working, andithateDr. Uzzle
reported multiplenconsistencies while observing Plaintifid.].

Additionally, the ALJ reviewed the medical record, including the opinions of Dr. Kennedy,
Dr. Blaine, and Dr. Baumrucker, and detailed how the opinions were not entitled toloantrol
weight. Plaintiff does not contest the Akdreatment of these opinions or his reasoning for not
adopting the assessed limitations involviRigintiff's need to withdraw from work or lie down.
The Court finds that the ALJ appropriately detailed how the opinions were not ertitjesht
weight and detailed objective medical evidence which supported his fin@iegse.g Shular v.
Berryhill, No. 3:17CV-266-HBG, 2018 WL 3377332, at *4 (E.D. Tenn. July 11, 20®8)ding
the ALJs assignment of little weight to opinion of consultative examiner is supported by
substantial evidence as “[tlhe ALJ cited to Plaitgititherwise normal range of motionHiinkle
v. Berryhill, No. 2:17CV-54, 2018 WL2437238, at *5 (E.D. Tenn. May 30, 2018) (holding the
ALJ properly assigned little weight to a consultative exarmsnapinion, as the ALJ detailed how
the opinion was not consistent with the examination or medical record, as well agetevie

Plaintiff’ s subjective allegations)
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Ultimately, the ALJ did include significant limitations on Plairisffability to stand or
walk, as well as change position, as PlairgiRFC limits him tavalking for two hours in an eight
hour workday, with a need to change positions every twenty to thirty minutdanaadhisability
to bend, twist, and kneel. [Tr. 446]. The Court finds that the ALJ accounted for PaseNtre
impairment of degenerative disc disease, and after reviewing the mediiahs@nd Plainti’s
treatment record, included only the limitations that he found cred8dePoe v. Comm’r of Soc.
Sec, 342 FApp’ x 149, 15556 (6th Cir. 2009) Therefore, Plaintif6 assignments of error do not
constitute a basis for remand.

2. Need to Reach Overhead

Plaintiff asserts that the ALJ improperly failed to include a limitation on his ability to lift
above shouldelevel in the RFC determination. [Doc. 20 at 8]. Plaintiff claims that this limitation
is supported by Dr. Kennedy opinion that he could not “be expected to work with his hands
elevated above the level of his shoulders because that would tend to arch his back and make his
pain worse.” [Tr. 429]. Additionally, Plaintiff contends that the nonexamining statecyage
physician on his subsequent application, Frank Pennington, M.D., opined that he would be limited
in his ability to reach overhead in any direction in both of his upper extremities. [Doc. 2D at 8].

In the disability determination, while reviewing the opinions of the nonexamining state
agency consultants on Plaint#f subsequent application, the ALJ found that the assessed

limitations with respect overhead reaching were not consistent with the imedara, as Plaintiff

2 While Plaintiff asserts that Dr. Keedy opined that he would “have limited upper
extremity movement [due] tdrequent usage due to neck pain” [Doc. 20 at 8], when asked to
assess Plaintif manipulative limitations, Dr. Kennedy opined “frequent o[ver]h[eadthing
with [bilateral upper extremities] due to neck pain” [Tr. 516].
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“has demonstrated normal strength in his upper extremities, and his complaints of ndwkvpai
not been consistent throughout the period at issue.” [Tr. 451].

As discussed previously, however, the ALJ is only required to include limitations that he
finds credible in the RFC determinatio8eePoe v. Comrm of Soc. Sec342 FApp'x 149, 155
56 (6th Cir. 2009) Here, the ALJound that the portion of Dr. Kenn€dyopinion regarding
“working with his hands elevated above the shoulder level” was consistent with the RFC
determination. [Tr. 453]. Therefore, the Court interprets Dr. Kerisealyinion as stating that
Plaintiff was limited to frequent overhead reaching with both upper extremities dug neck
pain, which the ALJ found was consistent with the RFC determination. Furthempasxamining
state agency physiciaDy. Penningtois opinion was not entitled to controlling weight. 20 C.F.R.
88 404.1527(e)(2)()) and 416.927(e)(2)(i). Here, the Court finds that the ALJ appropriately
detailed how the assessemtiiation on Plaintiffs ability to overhead reach was not supported by
the medical record in discounting Dr. Penningsoopinion. 20 C.F.R. 88 404.1502 and 416.902
(noting opinions from nonexamining sources are weighed based in part on consistenbyg with t
record);see also Gayheart v. Corirrof Soc. Se¢.710 F.3d 365, 376 (6th Cir. 2013).

Plaintiff claims that the ALJ failed to consider “the consistent reports of paireitetih
shoulder with limited strength after a fall in 2014.” [Doc. 20 at 8hirfff cites to the September
9, 2014 MRI of his cervical spine which indicated “multilevel degenerative dise s@awowing
and osteophytic ridging most prominent at Cb- [Id. at 9]; se€[Tr. 745].

However, in the disability decision, the ALJ sp@afly addressed Plainti “emergency
treatment for neck pain, and imaging [which] revealed degenerative changgsomosinced at
C6-C7.” [Tr. 449]. The ALJ also reviewdtiat at his subsequent visit, Plaintiff demonstrated

“normal pain free range ahotion of the cervical spine” on April 1, 2016d.[; see[Tr. 884-91].
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Plaintiff exhibited negative impingement and apprehension signs at the shoulders during his

consultative examination with Dr. Uzzle on March 17, 2017r. Pp44]. Further, he ALJ

specifically detailed his reasoning in support of the lack of a limitation on Plasrahility to lift

above shoulder level in the RFC determinatighat Plaintiff consistentlglemonstrated normal

strength on examination and did not exhibit consistent complaints of neck pain. [Tr. 451].
Although Plaintiff would interpret the medical evidence differently, the Court finas

the ALJs determination was withihis “zone of choicé Blakley v. Comrm of Soc. Se¢581

F.3d 399, 407 (6th Cir. 200%¢e alsaHuizar v. AstrueNo. 3:07CV4141], 2008 WL 4499995, at

*3 (W.D. Ky. Sept. 29, 2008) (“While plaintiff understandably argues for a different netatfpn

of the evidence from that chosen by the ALJ, the issue is not whether substantiatecioléd

support a contrary finding, but simply whether substantial evidence supports tisdiAdings.”).

“Rather, it is the Commissionsr prerogative to determine whether a certain symptom or

combination of symptoms renders a claimant unable to wdrltikkoneny. Comnir Soc. Seg.

653 F. Appx 393, 402 (6th Cir. 2016) (citing 20 C.F.R. § 416.929(c)®)(2)). The ALJ is

responsible for weighing medical opinions, as well as resolving conflicts in theahedidence

of record. Richardson v. Perage 402 U.S. 389, 399 (1971)see also20 C.F.R. §

416.946(c)stating the final responsibility for assessing a clainsaRt~C rests with the ALJ).

Ultimately, the Court finds that the AISJIRFC determination is supported by substantial evidence,

and Plaitiff’'s assignments of error do not constitute a basis for remand.

C. Discretion to Order a Mental Health Consultative Evaluation and Need for
Service Animal

Plaintiff contends that the ALJ abused his discretion by failing to order an updated ment

heath evaluation due to his testimony and use of a service animal. [Doc. 20PaaidLiff notes
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that his counsel requested that the ALJ order an updated mental health evatubtapn24, 2017
[Tr. 738], and that “[tjhe only assessment of record” was performed by Dr. Nevils toeer t
years prior to the AL$ decision.” [Doc. 20 at 9]. Plaintiff points to his long history of mental
health treatment for depression and anxiety, la@dlaims that while the ALJ found that his
condition improved after being prescribed Pristiq, the ALJ also failed to considerehaf as
service animal as a source of his improvemelak]. [ Plaintiff alleges that “[tlhe AL failure to
consider the need for tlserviceanimal [ ] when determining whether adequate inftion was
available to make a determination regarding his mental health limits wa$ anar;tjhe ALJ
should have ordered an updated [consultative examination] to address this sigssigarit [d.

at 10].

The regulations provide that the agency “may ask [the claimant] to have one or more
physical or mental examinations or tests” if the claifsfmedical sources cannot or will not give
us sufficient medical evidence” to determine whether the claimant is disaB@dC.F.R. 8
416.917. Additionally, “[a]jn ALJ has discretion to determine whether further evidardeas
additional testing or expert testimony, is necessarpster v. Haltey 279 F.3d 348, 355 (6th Cir.
2001);seePoe v. Comnm of Soc. Se¢.342 F. Appx 149, 157 n.3 (6th Cir. 2009) (“[Aln ALJ is
required to recontact a treating physician only when the information receivedageguate to
reach a determination on claimantlisability status].]”).

Here, the Court finds “that the record contained a considerable amount of evidence
pertaining to Plaintiff's] mental limitations,” and thus the ALJ “did not abuse [his] discretion b
declining to obtain an additional assessmer@Lilp v. Comrir of Soc. Sec539 F. Appx 750,

751 (6th Cir. 2013). Although the present case presents an unusual procedural posture, where

Plaintiff' s case was before the ALJ after a second, subsequpticatipn and the remand order of
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this Court, the ALJ extensively reviewed Plainsfinental health treatmenfAs the Court has
already detailed, the ALJ reviewed Plairisffmprovement after taking Pristiq in July of 2013 and
subsequent mental status examinations by his primary care proWddreer, the ALJ afforded
great weight to both Dr. Nevilopinion andthe opinions of the state agency psychological
consultants provided in connection with Plaingffsubsequent application, who found that
Plaintiff did not have a severe mental impairment. [Tr. 451]. In addition, the ALJ did not have a
special duty to develop the record becaRkentiff was represented by couns@eeDuncan v.
Secy of Health & Human Servs801 F.2d 847, 856 (6th Cit986). Therefore, the Court finds
that the ALJ did not err by failing to order an additional psychological consultx@eireation
after the consolidation of his subsequent application and the €ocemtand.

Plaintiff also claims that the ALJ failedd‘tconsider the need for a service animal,” and
that “[t]his case should be remanded to determine the need for the sermied."afDoc. 20 at
10]. The Commissioner responds that the ALJ appropriately considered Pfaiatfimony that
he had a service dog but found that there was “no evidence that the dog received any training as a
service animal or was otherwise part of Plaiigtiffrescribed treatment.” [Doc. 24 at 22].

“A claimants use of a service dog must be considered by the ALJ when tlestidésce
of a prescription from a medical provider for the doljleGehee v. Berryhill386 F. Supp. 3d 80,
87-88 (D. Mass. 2019kee, e.gCruz v. Comnr of Soc. Sec. Admi06 F. Supp. 3d 1337, 1346
(M.D. Fla. 2019)“W hile there does not appear to be any Eleventh Circuit authority establishing
a standard for incorporating a claimantneed for &erviceanimalin a claimants RFC
assessment, some courts have found that ‘the use of a service dog must beymediesdhary to
be considered in an RF&Ssessment . . Other courts have also found that the ALJ must consider

the claimarits use of a service dog when the evidence shows that the service dog was medically
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prescribed or recommend8dquotingMcGehee386 F. Supp. 3d at 87) (other citatiamsitted).
Plaintiff has failed to point to any evidence in the record establishing that a samncal was
medical necessary other than “the statement of need for the service animal in energpart
application signed by his counselor at the time.” [Doc. 20 atse@[Tr. 734].3

In the disability decision, the ALJ noted that Plaintiff testified that he has hadieeser
animal since 2015, but that “the evidence indicates the claimant and his girlfriend &gy
for each other as@hristmas present, and the evidence does not indicate that the claimant received
a trained service dog.” [Tr. 4423]. The ALJ also discussed Plainsftreatment notes involving
the puppy, as “[ijn February 2016, the claimant told his therapist hieeltasne very attached to
the animal, and he brought [the] puppy to his therapy session.” [Tr. 444].

The attached record submitted by the Plaintiff consists of a modification disability
verificationfor his apartment complewhich Plaintiff claims was ghed by his treating counselor,
and states that he requires a “companion animal.” [Tr. 734]. While the Court noappénent
absence of controlling Sixth Circuit authority on this tofheMcgeheeCourt noted that “[a]bsent
a prescription, courts are split on whether a letter recommending a service dog fretical m
source is sufficient to show that the dog is medically necessary.” 386 F. Supp. 3d at 88
(comparingPayanov. Colvin No. 2:15¢cv-294-RFB-GWF, 2017 WL 4778593, at *N.D. Nev.
Oct. 23, 2017) (finding letter from psychiatrist recommending service dog alone does not support
an assessment thatdong is necessary fahe plaintiff to work), with Santosv. Colvin No. 3:12

cv-5827KLS, 2013 WL 5176846, at *5 (W.D. Wash. Sept. 12, 2qi&yanding wherea doctor

3 Plaintiff asserts that “[i]t appears the second page was not in the record arekhas b
attached as Exhibit 1,” [Doc. 20 at 10], but subsequently failed to include any exhihits to
Memorandum.
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provided letter indicating that plaintiff required a service dog)).

Here, theALJ consideredPlaintiff’s testimony that he us@dservice dog in the disability
decision, but found that the evidence did not indicate that he recenaédesl service dog, as well
as that his anxiety and depression were not severe impairments. F43)42dditionally, the
Court finds that Plaintiff has failed to establish that a service animal was medexzlysary. The
referenced letteio Plaintiff's apartment complethatherequires a service animal does not detail
that such an animal was medically prescribegbrovide an opinion on the impact of a service
animal on Plaintiffs ability to work SeeCordell v. SaulNo. 3:19CV-47, 2019 WL 6257994, at
*18 (N.D.W. Va. Nov. 4, 2019) (“Generally, a letter from a medical provider that ssggest
individual's useof a service dog, without further testimony or documentation of the indivgual
need and use of tieerviceanimal, is insufficient to establish that the service dog is medically
necessary.”eport and recommendation adopted sub n@ordell v. Comrin of Soc. Sec2019
WL 6255498 (N.D.W. Va. Nov. 22, 2019Payano,2017 WL 4778593, at *4fiding a
recommendation that theaimants dog be designated as a service animal “does not support an
assessment that the dog is necessary for Plaintiff to work, nor describe howuttien@ed any
dog in a work setting” and as such “[a]ny failure to inform the vocational expert of tleefaoer
of having a properlyesignated service dog was harmless errdflirther, Plaintiff fails to point
to evidence in the record of the use of a service dog in his treatment notes, or thatbtaihg
utilized a properly trained service animal.

Accordingly, the Court finds that Plaintiff has failed to establish that a seavical was
medically necessary, and thus theJAdid not err by failing to consider the use of a service animal

in the RFC determination.
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D. Dr. Uzzle's Review of the Medical Record

Plaintiff additionally claims that the ALJ erred by failing to forward the dWat7, 2012
MRI of his lumbar spine to Dr. Uzzle for his review. [Doc. 20 at 11]. Plaicwitends that Dr.
Uzzle only reviewed xays, andhatthe MRI “and its rgelation of the L5 disc herniation . is.
at the crux of [Plaintiff's] back pain and radiating pain into his legs,” while r@gealing C8C7
narrowing. [d.]. The Commissioner responds that the ALJ specifically detailed why it was not
necessary for Dr. Uzzle to review the March 2012 MRI. [Doc. 24 at 23].

In the disability decision, the ALJ noted that Plaintiff requested that the MRhb&oder.
Uzzle for his review, but that the request was deniethes&LJ considered the MRI in making
the disability determination, “the examiner had opportunity to review recent diagnostic
imaging,” and Dr. Uzzle noted that “his observations were already limited by theaotss lack
of effort during testing and inconsistent behaviors.” [Tr. 439]. As the Court has alreadyegiview
the ALJ detailed that Plaintif's March 17, 2012 MRI *“revealed a focal annular fissure
posterolaterally on the right at L5-S1, and a small disc protrusion,” further exemgigevealed
mild to moderate pain, and Plaintiff's primary care providers prescribeesteood antk
inflammatory drugs. [Tr. 447-483e€[Tr. 418].

Pursuant to 20 C.F.R. 88 404.1517 and 416.917, consultative examiners must be provided
with “any necessary background information” concerning a claimant’'s condition. vdgviiee
regulation “does not place an imperative on the agency to provide a consultativeezxaith a
full medical record, but only explains thdivle will also give the examiner any necessary
background information about your conditidn.Grant v. Colvin No. 3:14cv-399, 2015WL

4713662, at *13 (E.D. Tenn. Aug. 7, 2015) (quoting 20 C.F.R. § 404.1517).
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Here, Dr. Uzzle noted on March 17, 2017 that “[[lJumbrosacral AP and lateagisX were
obtained, as well as-pays of Plaintiff's “thoracic spine AP and lateral views.” .[®942]. Dr.
Uzzle found this imaging exhibited “m#gb-moderate multiple level degenerative disc changes
with spurring at multiple levels,” while “[llumbosacratrays show moderate multiple level
degenerative disc changes, no signs of fracture or malalignment, and Sl joints agpedr [juhi.

Ultimately, the Court finds that the ALJ did not err by failing to provide Dr. Uwiile
Plaintiff's March 17, 2012 MR, as Plaintiff has failed to differentiateNti® from more recent
diagnostic imaging thaevealed his moderate mulével degenerative disc changes in the lumbar
spine. Dr. Uzzle did not state that he was unable to review Plaintiffs medical reandd,
specifically detailed his review of the diagnostic imagi@fy.Goppert v. Berryhi)INo. 3:16€V-
02739, 2018 WL 513435, at *11 (M.D. Tenn. Jan. 23, 2018) (“Yet, the ALJ did not provide any
medical records or-kays to Dr. Robinson to review. Therefore, based upon the Sixth Circuit’s
analysis irBrantley, the Magistrate Judge concludes that under 20 C.F.R. 88 404.1517 and
416.917 the ALJ was obligated to provide Dr. Robinson with Plaintiff's medical records and x
rays and failure to do so constituted error.”) (citBrgntley v. Comm’r of Soc. Se637 F. App’x
888, 894 (6th Cir. 2016)jeport and recommendation adopted 918 WL 1138533 (M.D. Tenn.
Mar. 1, 2018). Importantly, Plaintiff does not argue that the ALJ failed to discusstndsde
claims that Dr. Uzzle did not reviewl herefore, Plaitiff's contention that Dr. Uzzle improperly

failed to review a complete medical record does not constitute a basis for remand.
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VI. CONCLUSION

Based on the foregoingPlaintiff's Motion for Judgment on the Pleadingsd
Memorandum in SuppofiDoc. 19 will be DENIED, and the Commissioner Motion for
Summary JudgmenDjoc. 23 will be GRANTED. The decision of the Commissioner will be
AFFIRMED . The Clerk of Court will b®IRECTED to close this case.

ORDER ACCORDINGLY.

—

.-"’.’ ) / 1

Ataa. C. bdn,
Debra C. Poplin -
United States Magistrate Judge
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