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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

JEREMIAH WALDROP&et al, )

Plaintiffs, ;
V. g No. 2:1%V-00103JRGCRW
CITY OF JOHNSON CITY, TENNESSEE, ))

Defendant. ))

MEMORANDUM OPINION

This matter idefore the Court oRlaintiffs’ Motion for Preliminary Injunction [Doc38],
the Joint Statement of Undisputed Facts [Doc. D&fendant’'s Motion for Summary Judgment
[Doc. 86], Defendant’'s MemoranduBrief in Support of Motion for Summary Judgment [Doc.
87], Plaintiffs’ Motion for Summary Judgment [Doc. 89], Plaintiffs’ Statement of §mded
Facts [Doc. 90], Plaintiffs’ Memorandum in Support of Motion for Summary Judgjiden. 91]
Defendant’'s Respwe in Opposition to Plaintiffs’ Motion for Summary Judgment [Doc. 97],
Defendant’'s Response to Plaintiffs’ Statement of Undisputed Facts [Doc. 98Rlandtffs’
Memorandum in Opposition to DefendanWlotion for Summary Judgment [Doc. 9%or the

rea®ns herein, the Court will grant Defendant’s motion and deny Plaintiffs’ motions

. BACKGROUND
In 2018, Defendant City of Johnson City, Tennessee, granted TriPrideTN, $pecial
eventpermit under itsSpecial Event PoligyauthorizingTriPride to hold its inaugural parade
and festivalin downtown Johnson City. [Joint Undisputed Factsl¥%, 9—-12 Keenan Dep.,
Doc. 8%6, at27:19-21 seeChief Turner Decl., Doc. 83, 1 6 First CaptainRice Dep, Doc.

90-6, at 92:4-5]. The purpose othe parade and festival was to promdke inclusion ofthe
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Lesbian, Gay, Bisexual, Transgender, and Queer or Questioning community. [Lyon Dep., Doc.
875, at 176:2425, 177:1]. Johnson City’'Special EvenPolicy states, in part, that “[ijs the
goal of the Special Event Review Committee to assist event orgaimzplanning safe and
successful events that createminimal impact on the communities surrounding the events.”
[Joint Undisputed Fact§ 4]. The Special Event Review Comneiétconsists ofvariouslocal
officials, including law enforcement officers, fipgevention officers, traffic engineers, public
works specialists, andty attorneys[Keenan Depat 108:1-6; Sergeant Tallmadge Democ.
87-15,at66:8-22].

The Johnson @ Police Department was in chargeseturity forTriPride’s parade and
festival [Chief Turner Decl { 5; Sergeant Tallmadge Decl., Doc.-871 4]. Althoughthe parade
and festival were free of chargedopen toany member ofhe publicwho passed through a
security checkpoint[Joint Undisputed Fact$] 15-19], the Special Event Review Committee
decidedto allow TriPride to “control who could enter the Festival[Chief Turner Decly 9],
after the Johnson City Police Departméat] learnedof credible threats against TriPrided.

11 4-8 SecondCaptain Rice Dep.Doc. 90-9, at 19:1318].1 In an effort to mitigate these
threats, lhe Johnson City Police Departmembrked with the Federal Bureau of Investigation
and theTennessee Bureaaf Investigation.[Chief Turner Decly 5]. The Johnson City Police
Department alserected a designated “protest arghgughit was located outside the festival's
event areain the hopehat protestors would use that ardargt Captain Rice Depat 92:2-17,
Joint Undisputedracts T 2L In addition, the Special Event Review Committeethorized

street closures for the parade, which took pat&eptember 15, 2018Joint Undispted Facts

1 The Johnson City Police Department had become aware that sfficighoxville, Tennessee, in response
to similar threats, had previously allowed organizers gagpride parade in Knoxville to control access to their
parade[Chief Turner Decl. 19-8]. In granting control to the organizers, the City of Knoxville obtained finera
results in preventing the threats of violence from coming tddruifld.  8].
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11 2, 9, 5-19], with a combinedaw-enforcement presence wfore thantwo hundred officers
and agents from the Johnson City Police Departnteafl BI, andthe FBI, [Chief Turner Decl.
1 5].

On that daythe festval begaronce the parade endadd was held in Founders Park, “a
City park owned and operated by Johnson City.” [Joint Undisputed Facts 19, 28]. The
“event area” for the festival, however, included not only Founders Park but also the pkriphera
public sidewalks and streets surrounding the padk.q[f 18-19 27]. The festival drewabout
10,000 peoplelLyon Dep., Doc. 972, at 222:2224], and a it was underway, PlaintifPhillip
Self entered Founders Parkhere he spokt festival goersanddistributed religiousnaterials
to them without inciden{Joint Undisputed Facts | 25].

But at some pointiMr. Self and three of his companicrsncluding Plaintiff Jeremiah
Waldrop who often preaches on street corners and at festijatint Undisputed-acts | 22;
Waldrop Dep., Doc. 8716, at 29:614]—appear to have causeaddisturbance inside or around
Founders Park,Lyon Dep, Doc. 8718, at 85:115]. According toKenn Lyon, an affiliate of
TriPride and one of the festival's organizekdr. Self, Mr. Waldrop, and their companions
(“Plaintiffs”) wereblocking the entranc® the parkwhile preachingo festival goersprompting
anotherTriPride affiliate George Chamoung summon plice officers [Id.]. The dficers moved
Plaintiffs awayfrom the entranceio a nearby sidewalld.; Def.’s Answes to Req. for Admis.,
Doc.90-14,1 15; First Captain RiceDep. at 22:19-25, 23:1-9].

After settling onthe sidewalkPlaintiffs used aramplification systenmand continued to
preach—though thé& preaching involvedhe use of slurand animadversiongVideo: TriPride
Festival (on file with the Couit) While preachingrom the sidewalkthey remainedinsidethe

security checkpoint andithin the festival's evet area—an area tha¢xtendedo theadjoining
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street, Commerce Street, which was closed for the fesfhast Captain Rice Dep. at 22:49
25, 23:19; CaptainChurch Dep., Doc87-4, at 74:14-25—and they hadnteractions and
confrontationswith festival goersdrawing the presence of police officef¥ideo: TriPride
Festival Captain Church Depat 74:24-25].

At that point, Plaintiffs again captured the attentiorviof Chamoun who insistedthat
Plaintiffs werebotheringthe festival goes and urgedfficers to removehem outrightfrom the
festival's eventarea [First Captain Rice Dep. at 19:62 First Captain Rice Dep., Doc. 8D,
at 21:15-21], but theofficers declined to do soFirst Captain Rice Dep.Doc. 906, at 19:13—
15, 22:1-14 Lyon Dep., Doc. 8118, at 85:16-19]. In the officers’view, Plaintiffs, from the
sidewalk, werenot interfering with the events going on Founders Parkor with TriPride’s
expressive messagg-irst Captain Rice Dep., Doc. @) at 22:8—-14 Church Depat 78:717].
When Plaintiffs, however,asked one of the officeisthey would be arrested if theye-entered
Founders Patkthe officersaidthat they wouldbe.[Video: TriPride FestivalLieutenantPeters
Dep., Doc. 87, at 40:1820]. Plaintiffs remainedon the sidewalk, where they continued
preachingfor several hars without reenteringthe park [Church Dep. at 78:322, Self Dep,
Doc. 98-8, at 66:5-12].

Plaintiffs have now filedsuitin this Courtagainstlohnson Cityunder 42 U.S.C § 1983
alleging that Johnson Citg municipally liable because imlice officers, while acting in their
official capacities, violated thenights under theUnited StateConstitution More gecifically,
Plaintiffs maintainthat the officeranfringed their constitutional rightso free speectand free
exercise of religiorby enforcingJohnson City’'sSpecial Event Policy in a way that “forc[ed]
[them] to move out of a traditional public forum during Special Evepesn. Compl., Doc. 72,

119 163, 18D In addition to these claims under the First Amendment’'s Free Speech Clause and
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Free Exercise Clause, Plaintiffissertthatthe officersviolated theirconstitutionalrights urder
the Fourteenthmendment’'s Due Process Clauabeging thathey“enforcespeech restrictions
in anad hog arbitrary, and discriminatory mannerldd]  189].And lastly, Plaintiffs also allege
that the officersviolated the Tennessedreligious Freedom Restoration Act, Tennessee Code
Annotated 8§ 4-1-4071d. 11 197-212].

In bringing these claimlaintiffs also moved fora preliminary injunctionto enjoin
Johnson Cityfrom enforcing its Special EverPolicy. [Pls.” Mot. Prelim. Inj, Doc. 38].In
response to Plaintiffs’ motion for a preliminary injunction, @eurt held a hearing, after which
it providedthe partiesvith notice ofits intent, under Federal Rule of Civil Procedure 65(a)(2),
to advance andonsolidate the trial on the merits with the hearihgughit first permittedthe
partiesto engage in limited discovery. [Order, Doc. 48, 4B]1 Having completed discovery,
the partieshavenow filed cross motions for summary judgment, which @murt has carefully

considered and is prepared to rule on.

. LEGAL STANDARD
Summary judgment is proper when the moving party shows, or “point[s] out to the district

court,” Celotex Corp. v. Catrettd77 U.S. 317, 325 (1986), that the reeettle admissios),
affidavits, answers to interrogatories, declarations, depositions, or otheralsates without a
genuine issue of material fact and that the moving party is entitled to judgnaentadter of law,

Fed. R. Civ. P. 56(a), (c). The moving party has the initial burden of identifying theftwasis
summary judgment and the portions of the record that lack genuine issues o&lnfiater
Celotex477 U.S. at 323. The moving party discharges that burden by showiradpsance of

evidence to support the nonwiieg party’s” claim or defensdad. at 325, at which point the
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nonmoving party, to survive summary judgment, must identify facts in the record ¢htd er
genuine issue of material fad, at 324.

Not just any factual dispute will defeat a motiongsammary judgmenrtthe requirement
is “that there be ngenuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inet77 U.S. 242,
248 (1986). A fact is “material” if it may affect the outcome of the case under the applicable
substantive lawid., and an issue is “genuine” if the evidence is “such that a reasonable jury could
return a verdict for the nonmoving partyd. In short, the inquiry is whether the record contains
evidence that “presents a sufficient disagreement to require submissierjunytar whether it is
so onesided that one party must prevail as a matter of ldav.at 25152. When ruling on a
motion for summary judgment, a court must view the facts and draw all reasonable inferences in
the light most favorable to the nonmoving pa8gott v. Harris 550 U.S. 372, 378 (2007). “[T]he
judge’s function is not himself to weigh the evidence and deterthimtruth of the matter but to
determine whether there is a genuine issue for talderson477 U.S. at 249. A court may also
resolve pure questions of law on a motion for summary judgn@ad. Hill v. Homeward

Residential, InG.799 F.3d 544, 550 (6th Cir. 2015).

I11. ANALYSIS
Section 1983 permits a claim for damagesagainst“[e]very person who, undecolor
of [statelaw], subjectspr causedo be subjectedanycitizen of theUnited Statesor otherperson
within thejurisdiction thereofto the deprivationof anyrights, privileges,or immunities secured
by the Constitution and laws.” 42 U.S.C. § 1983. Because§ 1983 has“a ‘color of law’
requirement,”a defendantan be liable “only if statelaw, whether provided by statute or
judicially implied, empowershim with somelegal obligationto act.” Doev. Claiborne County

103 F.3d 495, 5126th Cir. 1996) (citation omitted). A claim under § 1983hereforeconsists
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of two elementsthe defendant (Inhustdeprivethe plaintiff of either a constitutional right or
a federal statutoryright and (2) must deprive theplaintiff of one oftheserights while acting
underthe color of statelaw (i.e., stateaction).ld. at 511.“Absenteitherelementasection1983
claim will not lie.” Christy v. Randletf 932 F.2d 502, 504 (6th Cir. 1991). Under the second
element, theparties agree that Johnson City’s officéasted under color of law in all of their
interactions with and conduct related to Plaintiffdoint Undisputed Facts  33Jhe principle
guestion for the Courttherefore, is whetherunder thefirst element, the officersleprived

Plaintiffs’ of their constitutional rights.

A. TheFirst Amendment

The First Amendment states that “Congress shall make netpecting an establishment
of religion, or prohibiting the free exercise thereof; or abridging the freedom eftsper of the
press; or the right of the people peaceably to assemble, and to petition thhan@mtefor a
redresof grievances.”Within this languageresides the Free Speech Clause which our
Founding Fatherpreserveahe inalienable right tdreedom of speech, “a cornerstone of our
society.” lancu v. Brunetti 139 S. Ct. 2294, 2318 (2019) (Sotomayor, J., concurring in part
ard dissenting in partindeed, “t is a prized American privilege to speak one’s mind, although
not always with perfect good taste, on all public institutions,” and‘é@sisential to the security
of the Republic.”New YorKTimes Co. v. Sullan 376 U.S. 254, 269 (1964) (quotations
omitted); seeBible Believers v. Wayn@ounty 805 F.3d 228243 (6th Cir. 2015)(recognizing
that the FirstAmendment’s safeguards “appl[y] to loathsome and unpopular speech with the
same force as it dods speech that is celebrated and widely accepted,” including “expressive
behavior thats deemed distasteful and highly offensive to the vast majority of people” (citations

omitted)).
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The issueof whether Johnson City violated Plaintiffs’ right to free speech is outcome
determinative in this case. In other words, the Coddtermination as to whethéohnsorCity’s
officers trammeledPlaintiffs’ right to free speectvill alsoresolve Plaintif§’ additionalclaims
under the Free Exercise Clause, the Due Process Caub#heTennessee Religious Freedom
Restoration ActSee Bible Believers805 F.3dat 256 {decidingthe plaintiffs free-exercise
claim “on the same basis” as the figmeeb claim becausé[f] ree exercise claims are often
considered in tandem with free speech claims and mayerdisely on the same set of fatts
(citing Watchtower Bible & Tract Soc'y of N.Y., Inc. v. Vill. of Strat&86 U.S. 150, 16659
(2002) Rosenbrer v. Rector & Visitors of Univ. dfa, 515 U.S. 819, 841 (1995)}¢ompare
[Am. Compl. § 189 (alleging that Plaintiffs’ dymocess claimis basedon Johnson City’s
“speech restrictions”)with Fisher v. Gee No. 993392, 2000 WL 3027751 (6th Cir. Mar.

17, 2000) (“Without a liberty interest, [a party] has no due process cléititig Ky. Dep't of
Corrs.v. Thompsord90 U.S. 454, 460 (1989%usey v. City of Youngstowhl F.3d 652, 656

(6th Cir.1993)), and First Nat'l| Bank of Bosin v. Bellottj 435 U.S. 765, 780 (19783téting

that freedom of speech is a liberty interesBe alscChrist Church Pentecostal. Tenn. State

Bd. of Equalization428 S.W.3d 800, 821 (Tenn. Ct. App. 2013) (treating an analysis under the
Free Exercise Clause as-extensive with an analysis under the Tennessee Religious Freedom
Restoration Act)The Court will thereforestart and endijts analysisof the constitutionality of

the officers’ actions witlthe Free Speech Clause.

1. Content Neatrality

In determining whether Johnson City violated Plaintifi€e-speechrights the Court
must engagen a threepart inquiry: (1) it decideswhetherJohnson City excludedpeechthat

comeswithin the First Amendment’s protection; (2) it consid the type of forum in which the
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speech took place; dn(3) it addressesvhetherJohnson Citis reason for excludinghe speech
from the relevant forum camithstandthe appropriate level of legal scrutir§ornelius v. NAACP
Legal Defense and EduEund, 473 U.S. 788797 (1985).As to the first two inquiriesthe

partiesagreethat Plaintiffs’ speech has protection under the aegis oftret# Amendment and
that the festival’'s event area a traditional public forum[Pls.” Mem. at 24; Def.’s Mem. at
13]. The third inquirgthereforegoverns the Court’s analysis.

When a governmental entity like Johnson City restricts a private c#izpeech in a
traditional public forum, the Court must apply one of two legal standards to thisrtirdy,
dependingon Johnson City’s stated reason for excluding the speech. If Johnson City restricted
Plaintiffs’ speechbecause ofits content, the Courapplies a striescrutiny standardo that
restriction which is permissible only if it isfarrowl tailored to bethe leastrestrictivemeans
available to serve a compelling government intereBible Believers805 F.3d at 248c({ting
United States v. Playboy Entm't Grp29 U.S. 803, 813 (2000)). gontentbased restriction
is one “that target[s] speech based oncisimunicative content,” and is “presumptively
unconstitutional.’/Reed v. Town dgilbert, 135 S. Ct. 2218, 2226 (2015) (citations omitted).

On the other handf Johnson Cit had a contentieutral reason for restricting Plaintiffs’
speech anthe restrictionvasreasonablén the contekof the time, place, and manner in which
the speecharose,see Grayned VCity of Rockforgd 408 U.S. 104, 116 (1972) (“The crucial
guestion is whether the manner of expression is basically incompatible with thal actiwity
of a particular place at a particular timefhe Court appliesn intermediatescrutiny standard
to that restrictionSaieg v. City of Dearborrb41 F.3d 727, 73485 (6th Cir. 2011)Under the
intermediatescrutiny test a contenneutral restriction of speech in a traditional public forum

will be permissibé so long ast is “narrowly tailored to serve significantgovernment interest”
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and “leae[s] open ample alternative channels of communicdtitth at 735(quotation omitted)

A contentneutral restrigon is one that'is justified without reference to the content. of the
regulated speechChristian Legal Sdy Chapter of the Univ. of Cal., Hastings Caif. Law

v. Martinez 561 U.S. 661696 (2010)quotation omitted) T he principal inquiry in determining
content neutrality, in speech cases generally and in time, place, or mannen gasésular, is
whether thegovernment has adopted a regulation of spéedauseof disagreement with the
message it conveysWard v. Rock Against Racisd91 U.S. 781, 791 (1989) (emphasis added)
(citation omitted)see id.(“The governmens purpose is the controlling consideoat!’).

Plaintiffs urge the Court to apply stristrutiny, whereas Johnson City encourages the
Court to apply intermediate scrutiny. According to Johnson, Gittermediate scrutiny is
appropriatebecause irestricted Plaintiffs’ speech for a conterdutal reasonto ensurethat
TriPride as a permit holdercould use its permit for its intended purpose. [Def.’s Mem3at 1
19]. Johnson Cityrelies onthe Supreme Court’s decision Hurley v. IrishAmerican Gay,
Lesbian, and Bisexual Group of Bostd@il5 U.S. 557 (1995)as well aghe Sixth Circuit’s
decision inSistrunk v. Cityof Strongsville 99 F.3d 194 (6th Cir. 19963rguing that both cases
establishthat permit holders have a First Amendment rigghiprotection oftheir expressive
messagérom interreferencérom others.

In Hurley, the Supreme Coudeclared unconstitutional a state law that required the
South Boston Allied War Veterans Council, a private groopnclude the IriskAmerican Gay,
Lesbian and Bisexual Group of Boston in a St. Patrick’s day parade for which it had eblataine
permit. In striking down the state law, the Supreme Cowats concerned that the inclusion of
openly gay, lesbian, and bisedumarches would “alter the [Council’'s] expressive content of

their parade’and even cause others to mistakenly attribute their speech to the Chauney,
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515 U.S. at572-73 577. The Supreme Court recognized thlaé First Amendment protected
the parade organizersautonomy to choose the content of [their] own messadedt 573,and
that “when dissemination of a view contrary to one’s own is tbrgeon a speaker intimately
connected with the communicatiadvanced, the speaker’s rightdutonomy ovethe message
is compromised,id. at 576.

Relying onHurley, the Sixth Circuitheld in Sistrunkthat organizers of a BusQuayle
‘92 campaign rally—for which theorganizershad obtaineda permitauthorizing them tdold
therally on municipal propertyor its own invitees—could excludgrom the rallya wouldbe
participantwho wanted to wear autton endorsing BilClinton. “To require that the organizers
include buttonsnd signs for Bill Clintori the Sixth Circuit wrote, Would alter the message the
organizers sent to the media and other observers, even if the holders of signs aral ofieare
buttons did not otherwise interfere with the qBwosh rally.” Sistrunk 99 F.3d at 199While the
Sixth Circuit acknowledged that tl@&inton supporter could have stood with her button on the
sidewalk leading up to the rally, she could not go so far as “to partidipdbe committee’s
speechwhile expressing her own discordant views.”

Plaintiffs, on the other handmaintain that the facts inHurley and Sistrunk are
distinguishable fronthe factsin this caseand that “[i]t is clear that [they] were not removed
from the event area becausey were attempting to participate in the messageériéfride.”
[Pls.” Mem. at 8]. In Plaintiffs’ view"[i] t is clear, howevethat[they] were removed based on
the content of their messag¢ld.]. To support this view, Plaintiffs direct the Court’s attention
to the evidence showing that officasteclined to remove them from the sidewdkspite Mr.
Chamoun’sinsistence that they do sfd.]. Because the eviden@stablisheghat the officers

did not believe that Plaintiffs were interfering with the festivdintiffs reason thahe content

11

Case 2:19-cv-00103-JRG-CRW Document 113 Filed 11/30/20 Page 11 of 38 PagelD #:
1782



of their message must have been the reason why the qffit@nsPride’s behestgcircumscribed
their speech.Ifl.]. According to Plaintiffs, the officers carried out an unconstitutional “heskler
veto.” [Id. at 8-9]. In addition, Plaintiffs argue thathe officers’restriction of their speech is
especially invidious because it amounts to viewpoint discrimination, which, theyisiatways
subject tostrict scrutiny. [d. at 9-10].2

To start with, the Court agreegth Plaintiffs’ contentionthat Hurley and Sistrunkare
not factually on pointUnlike the plaintiffs inHurley and Sistrunk Plaintiffs were not seeking
or attempting to participate in another’'s speealther, theywere merly attendees aan event
that was open to the pubiic a quintessentigbublic forum.See Parks v. City of Columhg95
F.3d 643, 651 (6th Cir. 2005%tatingthat Hurley and Sistrunkwere factually off point because
the plaintiff “d[id] not seek inclusion in the speech of another group” and was “merely another
attendee of the festivalyhich was a permitted event open to the public in a traditional public
forum); see generalljHague v. Comm. Indu®©rg., 307 U.S. 496, 515 (1939) (“[S]treets and
parks . . . have immemorially been held in trust for the use of the public and, time out of mind,
have been used for purposes of assembly, communicdtowgghts between citizens, and

discussing public questions.”).

2 Johnson City does not attempt to argue that TriPride’s involvesmmniore specially, its authority to
“control access into the festival,” [Second Captain Rice Dep. 48184]—in any way renders this case without the
character of state actioBeeHurley, 515 U.S. at 566 (recognizing that “the guarantees of freech . . . guard only
agains encroachment by the governmen®grks v. City of Columbu895 F.3d 643, 652 n.8 (6th Cir. 20@B)Ve
have indicated that authorization of exclusive afsgublic property will shift potential liabilityrbm the government
to the private entity who functions as a state actor.ingitansing v. Memphis in Mag02 F.3d 821, 828 (6th
Cir.2000))).

3 A viewpointbased restriction, which targets “speech based on ‘the specific mugivdéology or the
opinion or perspective of the speaker,” is a subset of a cobés®d restriction but in a more virulent fofReed
135 S. Ctat 2230 (quotation omigtd); seePerry Educ. Ass’n \Werry Local Educators’ Ass;60 U.S. 37, 4516
(Brennan, J., dissenting) (1983) (“Viewpoint discrimination is cestgpiin its purest forrand government regulation
that discriminateamong viewpoints threatens the continued vitality of ‘free spégch.’
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Plaintiffs’ situation would warrant comparisomo Hurley and Sistrunkonly if Plaintiffs
had requested, for example, dotera float in theTriPride parade oroccupya stage or vendor
booth at the festival Parks 395 F.3d at 651Startzll v. City of Philalelphig 533 F.3d 183,

194 (3d Cir. 2008). Bt they didnot And standing on a public sidewalthey createdlttle to

no dangerthat bystanders woula@onflate their dissonantmessagevith TriPride’s messageof
inclusion for the LGBTQ+ communitysee McGlone v. Metro. Gtwof Nashville 749 F. App’x

402, 407 (6th Cir. 2018) (“We see no risk that those attending the festival, or even ambling
past Public Square Park, would have mistaken [the plaintiffs’] preachinthéospeeclof the

Pride Festival.”) Startzel] 533 F.3dat 196 (“Appellants were dissenting speakers on the
Philadelphia streets and sidewalks where OutFest took place. Ther® wasger of confusion

that Appellants’ speech would be confused with the message intended by Philly Rridey” (
Mahoney v. Babbitt105 F.3d 1452, 1456-57 (D.Cir. 1997))).

Still, Johnson City’s assertion that TriPride, as a permit holder, had a First Amendment
right to use its permit for its intended purpose is one thlardly so at odds witkurley and
Sistrunk—or with First Amendment jurisprudence in generdlhat it warrans no consideration
from the Court.SeeHurley, 515 U.S. at 579"Qur tradition of free speech commands that a
speaker who takes to the street corner to express his views in this way should be free from
interferencg]” (citations omitted)) cf. Parks 395 F.3d at 649 (distinguishing the factdarks
from “circumstances where thgpeaker attempted to interferethvithe expressive message
conveyed by the permitolder”); seeMcGlone 749 F. App’x at 423 (Moore, J., dissenting)
(“The interest in allomg a permiholder to holdits authorized event without being seriously
disrupted (if not drowned out) is significant enougig, to justify reasonable restraints on the

location of speakers who cause ongoing disruption or interfefefo®tnote and citations
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omitted)); Startzel] 533 F.3d at 1989 (“The City has an interest in ensuring that a permit
holder can use the permit for the purpose for which it was obtained. Thissintecessarily
includes the right of police officets prevent counteprotestors from disrupting or interfering
with the message of the perrhiblder.”).

So dthough Plaintiffs undeniablyhad aFirst Amendmenright to exercise their free
speechwhile attending theTriPride festival,seeCarey v. Brown447 U.S. 455, 460 (1980)
(“[S]treets, sidewalks, parks, and other similar public places are so hisioasathciated with
the exerciseof First Amendment rights that access to them for the purpose of exersigihg
rights cannotonstitutionaly be denied broadly and absolutely.” (internal quotation marks and
guotation omitted))see alsoParks 395 F.3d at 652" The City cannot . . claim that onks
constitutionally protected rights disappear because a private party is hastiagent that
remained free and open to the pulijicthey did not have the right to interfere with TriPride’s
expressive messadpy disruptingthe festivd seeCornelius 473 U.S.at 799-800 (“Nothing in
the Constitution requires ti@overnment freely to grant acede all who wish to exercise their
right to free speech on every type of Government propethout regard ta . . the disruption
that might be caused by the speakeaactivities.” (citation omitted))Red Lion Broadcasg
Co. v. FCC 395 U.S. 367, 387 (1969)T]he right of free speech . . . does not embrace a right
to snuff out the free speech of others.” (citation omittesifgrtzel] 533 F.3d at 198 The right
of free speech does not encomptss right to cause disruption, and that is particularly true
when those claiming protection of the First Amendment cause actual disruptanm efent
covered by a permit.”).

Yet the evidenceshowsthat Plaintiffs did just that and it establishes, ithout any

dispute as to genuine issue of material fact, that the officersved Plaintiffsfrom Founders
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Park to the sidewalkecause ofheir actions andhot because othe content of their message.
The parties—surprisingly—provide the Countvith ashort line of insighinto the events thated
the officers to movePlaintiffs to the sidewalkBased on the summajydgment record, as the
parties have prepared Mr. Lyonwas the only person to testiég to those everst, andhe stated
that the officersmoved Plaintiffs to the sidewalk because theyere blocking the entrande

Founders Park:

Counsel: So do you remember any other interaction pyaard member
with any ofthose peopleWfho are trying to bring this lawsuit]?

Mr. Lyon: Yes. George lthsome interaction with them. There was an
entrance on Commerce Street that went into the festival area, into Founders Park.
And they were initially blocking that entrance with their protests, and George asked

the police to have time move back away from that entrance so that people could
still access the entrance to the park. And they did so.

[Lyon Dep., Doc. 87-18at85:6-15].
Plaintiffs have introducedo evidencento the summaryudgment record to counter Mr.

Lyon’s testimonythat they were blocking the entrarfcan actof interference wittingress and

4 Early on in this case, Johnson City filed a motion for sungrjualgment [Doc. 17] that is now defunct but
is nonetheless at least worthy of mention. The Courtedethie motion as moot because Johnson City and Plaintiffs
had both requested the opportunity to engage in discovery. [Order6Dat. £3; Pls.” Rule 56(d) Mot., Doc. 33, at
1-9; Def.’s Notice, Doc. 46, at 2]. In support of that motidgmhnson City filed a declaration from Ron Adkins, who
is one of TriPrides founders and was present for the TriPride festival. [@glkiecl., Doc. 1&, 1 3, 6]. According
to Mr. Adkins, he called on the officers to remove Plaintiffs from Foun&ark because of the content of their
message: “| complained to law enforcemeihiew the preachers came into Founders Park and began expressing a
message of hatred towards homosexuality. This directly conflicitedTwiPride’s message. Therefore, | asked, on
two occasions, for law enforcement to remove the preachersiitbin the Pak and this occurred without incident.”
[Id. 1 6].

Under different circumstances, the Court would be obliged to rule that Mrngdieclaration creates a
material factual dispute with Mr. Lyon’s testimony thia Officers removed Plaintiffs from Founddark because
they were blocking the entrance. But again, Mr. Adkins’ declaratiorecoes@ motion not now before the Court, and
neither party has filed Mr. Adkins’ declaration in support ofrtharrent motions for summajydgment, nor do they
menton it. Also, neither party has filed a deposition of Mr. Adkins in supgf their current motions. Because neither
party refers to, let alone cites, Mr. Adkins’ declaration adenie of the officers’ purpose in removing Plaintiffs from
the park, the Court mentions it only in passing in this footnote withoutdsmsj it further See Parsons v. FedEx
Corp. 360 F. App'x 642, 646 (6th Cie010) (“A district court need only consider the evidence preddntit when
considering a motion for summary judgment, regardless of whether pbhentially relevant evidence exists
somewhere in the record. A district court has no ‘duty to sift through tbedrét search of evidence to support a
party s opposition to summary judgment.’ Thus, ‘[fJule 56 allocates thattdutye opponent of the motion, who is
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egress into the park andltimately,with TriPride’s ability to use itspecialeventpermitfor its
intended prpose.SeeSaieq 641 F.3d at 735 (“Designating ‘specific areas for specific things’
atthe Festivalis not a regulation of speec¢tRather, it is a regulation of the places where some
speech may occur.” (internguotationand quotation marks ontéd) (citing Hill v. Coloradg,
530 U.S. 703, 719 (2000) cf. McGlone 749 F. App’x at 404Holdingthat the Cityof Nashville
violatedseveral preacher#tee-speech rights bparringthem fromthe Nashville Pride Festival
partly because “[t]heir presence dmbt block people from queuing in &\ (emphasis added));
seeStartzel] 533 F.3dat 199-201 determiningthat police officers hada conterineutral reason
for orderingprotestorso move a block up the streigom the gay{pride festivalpartly because
the chief of police testified that “the significant padf the reason he wantdthem to move
was because they were blockitigg vendors™) Kroll v. U.S. Capitol Police847 F2d 899, 903
(D.C. Cir. 1988) ‘(Preclusion of a message is the evil at which the comteuntrality principleis
aimed, not arrangements of a public forum so that individuals and groups canrdbénhaa
orderly and appropriate mantigr

Although Plaintifs arguethatthey were thebjectof an unconstitutional hecklerigeto,
the evidence does not support thigument. A heckler's veto “occurs when police silence a
speaker to appease the crowd and stave off a potentially violent altefcBiina Belieers 805
F.3d at 234 (footnote omitted). But the officers did just the oppositeRlAistiffs delivered
their messageia an amplification systerfrom the sidewalk, an altercation, at times, appeared
imminent: one festival goeextendedoth of hismiddle finges toward Plaintiffs others swore
in their direction a groupdisplayed thePride flag within feebr inchesof their faces;andthe

Knoxville Gay Men’s Chorugathered around therapmpeting in song with their amplification

required to point out the evidence, albeit evidence that is alnealdy record, that creates an issue of fafquoting
Williamson v. Aetna Life Ins. Gal81 F.3d 369, 379 (6th Cir. 2007))).
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system.[Video: TriPride Festival].Yet, in the midst of all thiswhen Mr. Chamourexhorted
officersto expelPlaintiffs from the festival, the officers rebuffed hifRjrst Captain Rice Dep.,
Doc. 966, at19:6-15, 22:1-14Church Dep. at 78:47], and in factthey allowedPlaintiffs to
continue preaching for sevenadore hours [Lieutenant Peters Dep. at 78:22; Self Dep. at
66:5—-12]—while remainingwithin the festival's event areaand openly interacting it festival
goers [First Captain Rice DepDoc. 906, at 22:19-25, 23:19; Captain Church Dep. at 74:24
25]; cf. Bible Believers805 F.3d at 23 241, 255 determining that the defendants commitéed
heckler’'s vetdbecause thegompletely“silenced”the preachers biexpellling]” themfrom the
festival, so that their speech was “permanently cut[] o8tmply, from the record evidence, no
reasonable juror could conclude that the officers executed a heckler’s veto.

While the evidence doesstablishthat Johnson City at least & the festival's outset,
was content to allowTriPride to controlaccess to the festivalChief Turner Decl. § 9Second
Captain Rice Dep. at 19:218]—a show of deferencethat has the potential to dragensure
from federal courtssee e.g, McMahonv. City of Panama City Beac80 F. Supp. 3d 1076,
1106 (N.D.Fla. 2016)(“The City’s stated policy of unquestioning deference to the whims of
the permit holder in enforcing trespass statutes at a free andtoplespublic event is, to put
it gently, troubling.”}—the facts of this case do not warrdnat censure Again, the evidence
establisheshat the officeranovedPlaintiffs awayfrom Founders Park’s entrancamly because
they were blockingit—an act of interference with the festivals Plaintiffs continuedtheir
preaching from the sidewalkhe officers made theiown independent determinatisras to
whether tomove themoutside ofthe festival's event arealeclining to heed Mr. Chamoun’s

demanddor their outright removal

Captain Ricel recalled being summoned to the sidewalk area where the
street preachers were formed at the behest of George Chamich is one of
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the organizers for TriPridewith his insistence that we remove the preachers from
the sidewalk.

| declined He wasnt happy| stood with my answer on tha&nd then I left
and resumed my duties of everything else | had going on that day.

When the TriPride wanted the preachers removed from the sidewalk, | saw
that the expressive message of the preachers, the pastors, they wanted to get their
message out to the TriPride attendéewl | thought it was reasonable for them to
be allowed to stay there dine sidewalk to getto get their message odtiPride
had an expressive messagjke street preachers had an expressive message.

So our goal and our stance was we did not limit the expressive message
from anyone.

Counsel:Would the Johnson City Police Department obegquest from
TriPride to remove someone basediwir expressive message?

Captain RiceWell, | think in itself, no, sir, we would not.

[First Captain Rice Dep.Doc. 906, at 19:8-15 Second Captain Rice Dep. 24:21-25, 35:1+
4, 35:8-9, 35:15-19 seeCaptain Church Depat 78:16-17 (testifying that he did not order
Plaintiffs to lower the volume of their amplification sysjesee alsd_.yon Dep, Doc. 8718, at
85:16—19(stating that the officers declined to remove Plaintiffs from the festival's eveal).
Still, Plaintiffs attempt to argue that the officenslawfully “allowed TriPride to control
who could enter the Festival area” and éxclude whoever it wanteddim the Festival area,”
[Pls.” Mem. at 14]relying onParks v. City of Columbu895 F.3d 643 (6th Cir. 2009)eferio
v. City of Syracuse806 F. Supp. 3d 492 (N.D.N.Y. 2018), adMahon v. City of Panama City
Beach 180 F. Supp. 3d 1076 (N.D. Fla. B)+-all cases in which the plaintiffs wepeaceably

expressing religious messagasfestivals in public fora but wermemovel from them because
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the permit holdersimply did not want them there. But these cases are off .pAgmin, the
evidencehere shows that Johnson City’s officers moved Plaintdfgay from Founders Park
because they were blocking the entrance. And importantly, when Mr. Charaaiaimedthat
he wanted Plaintiffs expelledutrightfrom the event aredhe dficers refused to accommodate
him andinstead allowed Plaintiffso stay there [Lyon Dep, Doc. 8718, at 85:5—-19; First
Captain RiceDep, Doc. 906, at 19:815; Second CaptaiRice Dep. at 34:225, 35:14, 35:8-
9, 35:15-19Captain Church Demt 78:16—17]. InParks the plaintiffwas apparentlyemoved
altogetherfrom thefestival’s event areato alocation outsideghe “barricadedirea,”Parks 395
F.3d at 646—whereadhere in this casePlaintiffs, after they relocatetb the sidewalkremained
insidethe security checkpoint and the festival’'s event area, wherectheiyhuedto preachand
freely interactwith festival goers, First Captain Rice DepDoc. 906, at 221925, 23:19;
CaptainChurch Dep. at 74:1£5; seeHeffron v.Int'l Soc'y for Krishna Consciousneskyc.,
452 U.S. 640, 655 (1981) (“[Ijmportantly, the [restriction] has not been shown toadepgs
within the forum in question.”).

In addition, Plaintiffsalso cite Lieutenant Peters’ testimony, an apparenattenpt to
illustrate that officers did capitulate to the caprices of TriPride’s organifi@lss’ Statement
Undisputed Facts, Doc. 90, 11-4i3]. According toLieutenant Petsr he told Plaintiffs that
they could not reenter Founders PatkecausdriPride “would tell us that they don’t want you
there” [Lieutenant Peters Dep. at 39-48]. “You would be asked to leave,” he said, &pdu
could be cited.” Id. at 39:2225, 40:1].He also told Plaintiffs that “[y]’all have already been
told you're not welcome over there, so you can’t go over there,” and “[y]Jou will be arrested if

you go over there.”Ifl. at 40:8-20]° Plaintiffs maintain thatLieutenant Peters’ statements

5 Plaintiffs also assert that several other offiee@fficer Dillard, Sergeant Hodges, Sergeant Shepard, and
Sergeant Sparksmade similar statements to Plaintiffs, but Plaintiffee aio evidence for thiassertion.[PIs.’
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demonstrate that he unlawfullgnforcedthe Special Event Rewie Committee’s policy of
allowing TriPride’s affiliates to control access to the festival without “any limitabiorjtheir]
authority” [Pls.” Mem. at 9].In this vein, Plaintiffs point ta specific portion oLieutenant
Peters’ testimonyduring which hesaid he was following municipal policwhen he madé¢he
statementén question. Id.; Pls.” Statement Undisputed Facts | 44].

But Plaintiffs too looselyframe the legal issue here. The precise issue is not whether
Lieutenant Peterslid or did not followa policy that, in its applicatiorhad constitutional
repercussionsRather, the analysis focuses lois purposefor doing se—that is, whethethe
evidence shows that Lieutenant Peters, as an officer acting under color of statoulat
to restrictPlaintiffs’ speechbecauselriPride disagreed withstmessage or conter@eeWard,
491 U.S. at 791 (Fhe principal inquiry in determiningontent neutrality is whether the
governmentestrictsspeech'becauseof disagreement with the message it convegsmphasis
added) (citation omitted))d. (recognizing that[tjhe governmens purpose is the controlling
considerationy.

The Court is loatho ascertairwhether Lieutenant Petergiords amount to @ontent-
based salvo against Plaintiffsirst Amendmentights by viewing themin a silo andengaging
in a “judicial psychoangkis” of his “heart of heart§ as Plaintiffsappear to invite the Court to
do. McCreary Countyv. Am.Civil Liberties Union of Ky.545 U.S. 844, 862 (200%¢itation
omitted). Instead, the Court must consider the record evidence as a Riwdey. DeStefano

557 U.S. 557, 586 (2009and as a wholethe record does not show thdtieutenant Peters

Statement Undisputed Facts 1%49). Instead, they merely recite allegations in the parties’ pleadirtgs but the
parties’ unverified pleadings are not evidersseLopez v. Hart CounfyNo. 1:16CV-00056GNS-HBB, 2018 WL
4689472, at *1 n.1 (W.D. Ky. Sept. 28, 2018) (stating that “[ajwerified complaint is not evidence and cannot
contribute to the resolution of a motion for summanygjueént” (quotation omitted))tworth v. BudnikNo. 1:13
CV 129, 2013 WL 70096328, at *2 (W.D. Mich. July 23, 2013) (notitag “statements made in umsrn pleadings
are not evidence for the purpose of a summary judgment motion”).

20

Case 2:19-cv-00103-JRG-CRW Document 113 Filed 11/30/20 Page 20 of 38 PagelD #:
1791



actedin oppositionto the content oPlaintiffs’ message on TriPride’s behalf. Plaintiffgore
the fact that Lieutenant Peters testified he did not even speakytoriPride affiliate during
the festival, much less enforce directive from a TriPride affiliate to limit Plaintiffs’ speech

becaus®f its content:

Counsel:Did one of the organizers for the event talk to you at any time
during the day of the event?

Lieutenant Peters: No, sir.

[Lieutenant Peters Dep. at 41:115]. Along these linesLieutenant Peters testified thah
making the statementsat issue he was merely repeatingnformation that anotherofficer “had
relayed” to him—information concerning thé&ct “that [Plaintiffs] had already been warried
[Id. at 41:18-24].

The evidencesupports onlythe conclusion thathe officers escortedPlaintiffs from
Founders Park, amnbiced anyattendant warnings to them about their retuerdhn response
to their obstruction ofthe entrance-a contenineutral reason for their removalhe records
simply withoutevidenceshowingthat Lieutenant Petersr any other officemoved Plaintiffs
away from Founders Parlor any other reason, muckdsfor the reason thahe content of
Plaintiffs’ messagevas offensive or disagreeabl@o the contrary, the evidenestablishes-
beyond any genuinessue of material faetthat the officersallowed Plaintiffs’ message to
endure within thefestivals eventareafor hoursinto the day, despiteTriPride’s organizers’
clamors for the officerso extinguishit. [First Captain Rice Dep.Doc. 906, at 19:8-15
Second Captain Rice Dep. a84:21-25, 35:14, 35:89, 35:1519 Captain Church Dep. at
78:16-17, 78:18-22; Self Dep. at 66:5-12; Lyon Dep., Doc. 83t85,16-19].

Along similar lines,Plaintiffs argue in an attempt to show that the officers must have

been targeting the content of their messdlgat the officers treated other protestors differently
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from them. [PIs.” Mem. at 12]. Specificalllaintiffs claim thatthe officers did notcurtail the
speech of “potentially violent individuals” in the protest area, “for whom the addisecarity
measures were implemented in the first plade.].[But Plaintiffscite no evidene showinghat
the occupants of the protest are@re violent or disruptive in any way whatsoevemuch less
that the officers condoned their violence or disrupfiafithout this evidence, Plaintiffs make
nat even the slightesheadwayin demonstrating thathe officers wereabiding of disruptive
behavior from others but not froRlaintiffs. Besides, “[d]ifferential impact without more does
not demonstrate that a regulation is content baseaiéq 641 F.3d at 735 (quotin@hristian
Legal Soc’y561 U.S. at 696

And incidentally Plaintiffs’ characterization of the officéractions as‘viewpoint”
discriminatior—repugnant though that type of discriminatioay bewhen presert-adds no
kindling to their First Amendment clainbecause they acknowledge that the evamtssue
occurredin a public forum rather than ira non-public forum.See McGlone 749 F. App’xat
405n.1 (“There is a distinction between contbased and viewpoint discrimination, but that
distinction becomes salient when the speech is restricted in-putdin forum. . . [B]ecause
all agree that Public Square Park is a traditional public fothendistinction between the two
is a distinction without a difference(titing Perry Educ. Assn. v. Perry LocBHucators’ Assn.
460 U.S. 37, 48-49 (1983))).

In sum, no reasonable juror could conclude that the officers’ restriction of Pigint
speech wasontentbased in naturelohnson City’s justification for the restrictierio ensure
that TriPride, as a permit holder, could use its permit for its intended pufEsEBNtent

neutral innatureand is reasonable in the contexttoé time, place, and manner in which the

8 According to Captain Rice, “there wasn't [sic] many people” in théegtaarea; there were six or eight
people at mostHirst Captain Rice. DepDoc. 906, at 98:19-20].
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speech aros&eeForsythCountyv. Nationalist Movemenb05 U.S. 123, 130 (199)bserving

that a “permit requirement,” when content neutral, is a constitutionatipipsible restriction on

the time, place, and manner of speech so longiasérrowly tailored andeaves open ample
alternatives for communication$tartzel] 533 F.3d at 198 (“The Supreme Court has recognized
permitting schemes as a conteeutral means for the government ‘to regulate competing uses
of public forums.” (quotingid.)); Kroll, 847 F.2d aB03(“*A permit system embodiment of time,
place, and manneestrictions. . . have long enjoyed the approbation of the Supreme Court.”

(citations omitted)). Intermediate scrutiny is therefibie appropriate legal standard.

2. Intermediate Scrutiny

“[T]he government may enforce reasonable time, place, and manner regulationg a
as the restrictions “are contem¢utral, are narrowly tailored to serve a significant government
interest, and leave open ample alternative channels of communic&aiaed 641 F.3d at 735
(quotation omitted). Having determined that Johnson Crgssriction of Plaintiffs’ speech s
content-neutrategulation of the time, place and mannethat speechthe Courtnow turnsits
focus toward consideringwhether therestriction was narrowlyailored to servea significant
governmentinterest and whethedohnson Cityleft open ample alternative channels of
communicationld.; seeHeffron 452 U.S.at 649 (A valid time, placeand manner regulation
must also ‘serve a significant governmental interegquotation omitted)).The burden is on
Johnson City t@how that its restriction of PlaintiffsSpeech cawithstandintermediate scrutiny

United States v. Playboy Ent. Grp., In629 U.S. 803, 816—17 (2000).

7 The three questions comprising the intermeesataitiny test-whether a restriction of speech is (1)
narrowly tailored (2) to servea significant governmeninterest and3) leavesopen ample alternative channels of
communicatior—are questions of lavgeeHoevenaar v. Lazaroff422 F.3d 366, 36&9 (6th Cir. 2005);see also
Galena v. Leone638 F.3d 186, 263 (3d Cir. 2011)United States v. Fridayp25 F.3d 938, 949 (10th Cir. 2008);
McRae v. Johnsor261 F. App'x 554, 557 (4th Cir. 2008)nited States vDoe 968 F2d 86, 88 (D.C. Cir. 1992),
though if necessang courtmay empanel a jury to resolve adigputedquestions of fact that are relevanitmlegal
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i.  SignificantGovernment Interest

While the Supreme Court and the lowkderal courts-in an untold number of cases
have considered various types of government interests and addressed how thesis fater
under the weight of intermediate scrutirgnd $ict scrutiny the Supreme Court has never
articulated a brighline testfor courts to apply when determining whethestatedgovernment
interest issignificantor not significantSee United States v. Steves®3 F.3d 218, 227 (3d Cir.
2008) (stating thatthe Supreme Court has not always been crystal clear as to what constitutes
a compelling interest in free speech casesé&e also Ill. State Bd. dElections v. Socialist
Workers Party440 U.S. 173, 188 (1979) (Blackmun, J., coniogy (“I have never been able
fully to appreciate just what ‘@ompelling state interésts.”); United States v. O’Brien391
U.S. 367, 37677 (1968)(observingthat the Supreme Court|[t]jo characterize the quality of
the governmentalnterest which musappear,”has“employed a variety of descriptive terms:
compelling; substantial; subordinating; paramount; codamil] strong (footnotes omitted))
Matthew D.Bunkeret al, Strict in Theory but Feeble in FacFrst Amendment Strict Scrutiny
and the Protection of Speed§ Comm. L. & Pol'y 349, 364 (2011)Case law actually suggests
there is no brighline standard for resolving what a compelling state interest looks-hke
definitive criterion, no operational definitidi.

The Supreme Court, however, has not left the federal judiciary bereft of gelidBec
Supreme Court Isastatedhat“a forum’s special attributes [are] relevant to dmmstitutionality
of a regulatio since the significance of the governmental interest must be assessed in light of

the characteristic nature and function of the particular forum involvugetfron 452 U.S.at

determinationsGaleng 638 F.3d at 203fhomas v. SchrogNo. 2:13-cv-02987JPM-cgc, 2016 WL 1261176t *5
n.2 (W.D. Tenn. Mar. 30, 2016).
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650-51 (citations omittedl But this statementwhile straightforwardon its face requies a
circuitous approacln application a caseby-caseassessment of how specifiedgovernment
interest interrelatewith the attributef the relevant forumSee Saiegp4l F.3d at 736 (“The
defendants have named several interests that they find significant: religpadgstrian
overcrowding,” enhancingtraffic flow,” minimizing ‘threats to public safety,and limiting
‘disorderliness at the Festivdn appropriate contegt each of these gernmental interests can
be substantial.”)In this case, Johnson City states ttthe [significant] governmaetal interest
was the protection dhe First Amendment rights of TriPride” as a permit holder. [Def.’s Mem.
at 19]. Theissueof whether a governmental entityas a significant interest safeguardinghe
First Amendment rights of a permit holder appears to be onesbfirfipression in this circuit,
as well asn other circuits.

Although the Sixth Circuit haget to addresshis issue, every circuit court and district
court that has addressed it llknowledgedhat the governmertasa significant interest in
protectinga permit holdes right to use its permit for its intended purpoSze Startzell533
F.3d at 19899 (“The City has an interest in ensuring thgeamitholdercan use the permit for
the purpose for which it was obtained. This interest necessacilydes the right of pole
officers to prevent countgrotestors from disrupting or interfering with the message of the
permitholder?);® see also Dietrich v. J;m Ascuaga’s Nugge648 F.3d 892, 899 (9th Cir.
2008) (“[W]e accept for purposes of this appeal, without degdthat . . protecting the rights
of permittees is a significantogernmental interest.”)Varden v. MirandaNo. CV-14-02050-
TUC-DCB, 2017 WL 3130664, at?s (D. Az. July 24, 2017) (recognizingaity’s “significant

government interesin protectirg the free speech rights of permittees by ensuring that these

8 Johnson City’s characterization of its significant gowmeent interest in this case is a near facsimile to the
Third Circuit's description of the City of Philadeipts sigrificant government interest tartzell
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individuals and groups, having differing views, can be heard in an orderly and appropriate
manner”) Zalaski v. City of Hartford838 F. Supp. 2d 13, 44 (D. Conn. 20{3AIlthough the
Startzellcourt s analysis focused on the interest in allowing the permitted speech to take place,
the Court sees no reason why this reasoning is not equally applicable to an intdtesting a

the permitted activity to take place.gff'd in part and vacated in part on other ground23

F.3d 382 (2d Cir. 2013).

While this Court recognizes the opinions of these circuit courts and disttidi cas
persuasive authority, it is unwilling to rely on them to méke wholesaleassertio that the
government, irall caseshas a significant interest in protecting a permit holder’s right to use its
permit for its intended purpose. The Court, instead, make an independent determinatien
specific to theparticularizedfacts of this case-as to the significaneof Johnson City’sstated
interest in light of the characteristic nature and functiohthe particular foruminvolved.”
Heffron 452 U.S. at 65661 (citations omitte§f seeSaieqg 641 F.3d at 736The most logical
startingpoint for the Court in making thisasespecific,independent determinatiaa Heffron
v. International Societyor Krishna Consciousness, Ind52 U.S. 640 (1981partly because of
its instructive qualitieand partly because @b factual similaritis—i.e, the festival-like forum,
the presencef a large crowd, and the free-speech rights in play.

In Heffron the Supreme Coudddressed the constitutionality @afocal ordinancethat
required the distribution of angnaterials atthe Minnesota Stat Fair to occur from a booth
rented from the Minnesota Agricultur8lociety.ld. at 643-46. A religious societychallenged
the ordinance, arguinthat it violated its First Amendment right to go into public places and
freely communicate with others by distributimgligiousliterature andsoliciting donations.d.

The State of Minnesotehowever maintainedthatthe ordinance was instrumental in allowing it
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to advancea significantgovernmentinterest:ensuring “theorderly movement andontrol of”
the fair's large crowds.”ld. at 69. In the Supreme Court’s viewjt [was] clearthat a State’s
interestin protecting the ‘safety and conveniencd’ persons using a public foruie a valid
governmental objective,id. (quotation omitted), and therefore held thatthe States interest
in confining distributionselling, and fund solicitation activities to fixémcations is sufficiento
satisfythe requirementhat a place or manner restriction must serve a substaraiainterest”
id. at 654.

In reaching this holding, the Supreme Cquaitd particular attention to the attributes of
the public forura—the fairgrounds-noting thatit “is a temporary event attracting great numbers
of visitors” and “[t]he flow of the crowd and demands of safety are more pressing iontestc
of the Fair” than a public stredt. at 651. In fact, the Suprent@ourtindicatedthat the state’s
interest was especially significawhen it considered thdgll other organizations . . . would
be entitled to distribute, sell, or solicit if the booth rule [could] not be enfotaedesult that
might bring a deluge osolicitors to the fairgroundand impeddhe state from “managing the
flow of the crowd.”ld. at 654 see id.at 652 §tating that'[t] he justification for thdordinance]
should not be measured by the disorder that would result from granting an exerolatipnos
[the plaintiff]” but by the disorder that would result from other groups that would traverse the
fairgrounds as wéll

A fairground is not so dissimilar to a festival, amdJohnson City’s case, the record
establisheghat Johnson City, likehe State of Minnesotén Heffron wasacutely preoccupied
with the safetyand themanagement athe crowd—which was alout 10,000in number. [Lyon
Dep, Doc. 972, at 222:22-24].Leading up to the event, ti&pecialEventReview Committee

gatheredat city hall on muliple occasions to discusisefestival and logistial concerngKeenan
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Dep, Doc. 8%7, at 22:3-25, 23:14], and he Johnson City Polideepartmentoordinatedwith,
andin fact me with, the FBI, [Chief Turner Decl. § 4]. According tihe chief of police, ‘{sjome
of thegroupsthat had been in Charletville VA were expressing plans to attend the upcoming
TriPride Paradeand Festival.” [Id.]. Anotherofficer testified that “the white supmacst group
calledLeague of the South” wasxpetedto attend thdestival,and sowere“Antifa groupstha
weregoingto counteprotest the Leaguef the South”and othef‘groups that wanted to protest
the countesprotestors.” First Captain Rice Dep.Doc. 906, at 59:13-19]. All in all, thefear
among law enforcementasthat “Johnson City [would] beooe anther Charlottesvillg whose
aftermathwas just one summe removed from th&riPride festival.[ld. at 59:22-23]. So, over
two hundred law enforcemenfficersworked the TriPride festival—including office's from the
FBI and TBI [Chief Turner Decl. | 5}-andin addition tothe securitycheckpointsthe Johnson
City Police Departmergrected the protest aresith the hope thait might helpthem maintain
orderard control, First Captain Rice DepDoc. 90-6at 92:2-17].

The legionof law enforcemenofficers theroad closuresthe securitycheckpoints, and
the protest arealid not disposses$oundersPak or the sidewalk®f their status as gublic
forum. Parks 395 F.3d at 648But without any question, theylid transbrm them from a
“continually open, often uncongested .place where people [could] enjoy tbpen air or the
company of friends and neighbors in a relaxed enviroriitierita temporay event attracting
great numbers of visitorsho came teharein TriPride’s inclusive message-and not without
the threat opersonaharm Heffron 452 U.S. at 651. Against this backdrop, Johnson City had
a significantinterest in ensuring that the TriPride festival’'s organizers and atterdeesg a
temporary event that carried the imprimatur of a governiissoed permit-would have a safe

and orderly venuén which to express their messageder the First Amendmenfee Cow.
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Louisiang 379 U.S. 536, 554 (1965)T(he constitutional guarantee of liberty implies the
existence of an organized society maintaining public order, without whiaftylitkeelf would

be lost in the excesses of anaréysee alsdHeffron 452 U.S.at 651(stating that[tlhe flow

of the crowd and demands of safety are more pressing in the contiestreir’).

In blockingthe flow of festival goers into and out of Founders P&tkintiffs acted at
odds withthat government interestandin a way that was especiallyolatile because othe
large crowd the highprofile nature of the event, arlde effect that their actions, if allowed to
continue, mighthave had omroupsinterested indisrupting the festivalSee Heffron452 U.S.
at 63-54(“As we have indicatedhe inquiry must involve not onlythe plaintiff], but also all
other organizations that woulte entitled to distribute, sell, or soli¢itbecause‘there would
be a much largethreat to the Stats interesin crowd control if all otherdrganizations] could
likewise move freely about the fairgrounds distributing and selling literature andtisglic
funds at will”). And importantly, therecord evidence—the committeemeetngs atcity hall,
the FBI's active involvement, the hundreds of law enforcement officers at the fetstevagad
closuresthe securitycheckpoints, theerection of theprotest areaand the festival’'s temporal
proximity to the previous summer’events in Charlottesvilleall show that Johnson City’s
statedinterestwas not unsubstantiated @peculative, busoberinglyreal SeeTurner Broad.
Sys., Incv. FCC,512 U.S. 622, 664 (1994) (stating that when the government raises “asserted
interests” associated with “preveintj] anticipated harms, it must . . . . demonstrate that the
recited harms are real, not merely conjectural” (citations omitt8d))n sum underthis case’s
specific factsJohnson Cit{s interestin moving Plaintiffs away from theentranceo the nearby
sidewalk is “sufficiento satisfy the requirement that a place or manner restriction must serve a

substantial stateterest.”"Heffron, 452 U.S. at 654.
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ii. Narrow Tailoring

A contentneutral restriction of the time, place, and manner of spaacist be narrowly
tailoredto serve the governmentisgitimate, contenheutral interests but “it need not be the
least restrictive or leagttrusive means of doing soWard, 491 U.S. at 798 (footnote omitted).

In other words, the narrotailoring doctrinedoes not require perfect tailorin@’Toole v.
O’Connor, 802 F.3d 783, 790 (6th Cir. 201%ather, it requiresnly “a close fit betweerends

and means,McCullen v. Coakley573 U.S. 464, 486 (2014), so thhe restrictionof speech
does not“burden subtantially more speech than is necessary to further the government’s
legitimate interests Ward, 491 U.S. at 799.

In arguing that he officer$ restriction of Plaintiffs’ speecimet the narrowtailoring
requirement, Johnson Cityighlights the evidence showing that Plaintiffs, after the officers
moved them to the sidewalk¢dntinued to interact with Festival attendeesHours.” [Def.’s
Mem. at 19].The Court agrees that thdficers restriction of Plaintiffs’ speech was narrowly
tailoredbecauset did not burden Plaintiffsspeech substantially more than necessary to further
Johnson City’ssignificantinterest inensurng thatTriPride could use its permit for its intended
purposeln fact, the recorghows that any burden on Plaintiffs’ speech was infinitesimal, if not
non-existent.

No onepreventedPlaintiffs from moving freelythrough Founders Park and distributing
religious materia until they created a disturbance by blocking the entrance. [Joint Undisputed
Facts T 25; Self Dep. at 5625, 51:+12, 51:2%23; Lyon Dep., Doc. 818, at 85:}15]; see
Startzel] 533 F.3d at 202hplding that “[tlhe City's actions in this case were narrowly tailored
to serve its significant interestbecausehe officers “did notinitially ban [plaintiffs’] speech”

but “let [plaintiffs] move aboutfreely’ through thefestival “until [they] . . . blocked access to
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vendors” (quotation omitted) After the officers movedPlaintiffs to the sidewalk, ey were
still within the festival eventarea [First Captain Rice Dep.Doc. 906, at 22:1925, 23:19;
Captain Church Dep. at 74:25], they enjoyedunfettered use of their amplification $gst
[Video: TriPride Festival, Captai€hurch Dep. at 78:347]; and tley interactedwith festival
goers, andestival goeranteracted with them[Video: TriPride Festival, Captain Church Dep.
at 7424-25}] seeHeffron 452 U.S. at 655‘[T]he Jrestriction]does not excludghe plaintiff]
from the fairgrounds, nor does it deny that organization the right to conduct any desireg activit
at some point within the foruf). And their messagein fact, reachedthe festivalgoersso
swiftly and effectively thatit resulted inbackand-forth verbalexchangesand confrontations
with them [Video: TriPride Festivdl seeHill v. Coloradg 530 U.S. 703726 (2000) (“As we
have emphasized on more than one occasion, when a tenatéralregulation does not entirely
foreclose any means of communication, it may satiséy téiloring requiremepi” (footnote
omitted)). The call is not a close one. The officeremovalof Plaintiffs from the entrance to
the sidewalk was a narrowly taixl means of serving its signiigt interest irensuring that

TriPride could use its permit for its intended purpose

iii.  Ample Alternative Channels of Communication
Lastly, a contenheutral restriction of the time, place, and manner of speech “must leave
open ample alternative channels by which speakers can communicate their sjestfamegh
speakers are ‘not entitled to their best means of communicatiai®g 641 F.3d at 740
(quotation omitted)see Ward491 U.S. at 80203 (“That the citys limitaions on volume may
reduce to some degree the potential audience for resptsmdpsech is of no consequence, for

there has been no showing that the remaining avenues of communication are inddequate
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(citations omitted) An alternativechannelis not ample if the speaker is not able to reach his
intendedaudienceSaieq 641 F.3d at 740.

Again, Plaintiffs easily continued to reach their intendedience—the festival goers-
after the officeramoved thento the sidewalkSee Startze]l533 F.3d at 203 (“Here, too, there
is no showing that Appellants were unnecessarily limited in conveying their messagthé
location to which they were ordered to move, which was only aboutimthenehalf blocks
from OutFests epicenter and near Philadelplsiebiggest gay bar, a popular event locatjon.
The officers therefore left open ample alternative channels by which Plainéfis able to
communicate their message ther intended audien¢end Johnson City, havingow satisfied
all the elements of intermediate scrutiny, establishes that it did not violate PlaiRiiffs

Amendment right to free speech at the TriPride festival.

B. Municipal Liability

In the absence of a constitutional violation, Johnson &isgertshat Plaintiffs’ municipal
liability claim fails as a matter of law. [D& Mem. at 11] see Watkins v. City ddattle Creek
273 F.3d 682, 687 (6th Cir. 2000)If no constiutional violationby the individual defendants
is established, the municipal defendants cannot be held liable under.g (t8B®) City of Los
Angeles v. Heller475 U.S.796, 799 (1986))seealso Heller, 475 U.S. at 99 (“If a person has
suffered noconstitutional injuryat the hands of the individual police officehe fact that the
departmental regulations might heagthorizedthe use of constitutionally excessive force is
quite beside the point;’)see e.g, Williams v. City of ChattanoogaNo. 185516, 2019 WL
2145649, at *5 (6th Cir. May 15, 2019) (“[B]ecause we find that the Officers did not violate
[Plaintiff's] Fourth Amendment rights, we likewise conclude that the City cannotifiject to

municipal liability.” (citing Watkins 273 F.3dat 687));Green v. City of Southfield@59 F. App’x
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410, 413 (6th Cir. 2018) (“Because find that [Plaintiff's] constitutional claims against the
individual defendants are untimely, Count Il, which was lodged against the City of 8tujthfi
must be dimissed.” (citing/Vatking 273 F.3d at 687; Ford v. County of Grand Traversg35
F.3d 483, 4916th Cir. 2008) (“[T]he verdict form should not have been structured in a way
that permitted the jurto make findings relating to the liability of the municipality before, and
entirely independentf, thefindings regarding the individual officials.”Btartzel| 533 F.3dat

204 (“[F]or there to be municipal liability, there. . must be a violation of the [Appellants
constitutional rights. Because we have found that there was no violation of Appéllants
constitutional rights, we need not reach the claim against the City Mwiezll. It too was
properly dismissed.” (quotation omittegput seeWNinkler v. Madison County893F.3d 877(6th

Cir. 2018) (stating, in dicta, that “[a] municipality also may be liable even when thedunali
government actor is exonerated, including where municipal lialdlityased on thactions of
individual government actors other than those who are nanyttées”).

Plaintiffs do not appear toontestJohnson City’s assertion. Throughout this cdsey
havestaked theircauseon the constitutionalityf the officers’ actions and have netddressed
the viability oftheir municipal liabilityclaim as a frestanding claim-that is,a claim without
an underlyingconstitutional violationto back it The Court will thereforeadhereto the “well
settled” viewthat amunicipality cannot be liableinder § 198&bsenia constitutional violation
Wheeler v. Grave County No. 5:17CV-38-TBR, 2019 WL 1320506, at *8N.D. Ky. Mar. 22,
2019, and lecause Plaintiffs dve not established that they sufferediafningement of their
constitutionalrights, their municipal liability claim cannot survive as a freeanding claimBut

even so, the Court will go on to address this claim on the merits.
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Although a municipality cannot be liable under a theoryespon@at superiorPembaur
v. City of Cincinnati475 U.S. 469, 478 (1986},“may be liable . . if the governmental body
itself ‘subjects’a person to a geivation of rightsor ‘causes’ a person ‘to bealgected’ to such
deprivation] Connick v. Thompse®63 U.S51, 60 (2011) (quoting 42 U.S.C. § 1948iting
Monell v. N.Y.C. Dep’'t ddoc.Servs, 436 U.S. 658, 692 (1978) (Powell, J., concurrindf)nther
words, “the plaintiff must establish that: (1) the plaintiff's harm was calged constitutional
violation; and (2) the city was responsible for that violati@pears vRuth 589 F.3d249, 256
(6th Cir. 2009)(citation omitted);seeMiller v. Sanilac County 606 F.3d 240, 25455 (6th Cir.
2010) (“To succeed on a municipal liabiliglaim, a plaintiff must establish that his or her
constitutional rights were violated and that a policy or custom of the muitigipeds the
‘moving force’ behindhe deprivation of the plaintiff's rights.®).

When an official municipal policy or custom causes a person to suffer a ctostt
violation, that policy or custom will create liability against the municipality under 8§ 18383of
Cty. Comm’rs oBryan Cty. v. Brown520 U.S. 397, 403 (1997). A plaintiiiay contend that
he suffered thd type of constitutional deprivation in one of four ways, based on “(1) the
municipality’s legislative enactments or official agency policies; (2) actiakeant byofficials
with final decisioamaking authority; (3) a policy of inadequate training or supervision; or (4) a
custan of tolerance or acquiescenoé federal rights violations.'Spears 589 F.3d at 256
(quotingThomas v. City of Chattanooga98 F.3d 426, 429 (6th Cir. 2005)Plaintiffs do not

charttheir pathalongthe first avenue-they do not challenge the Special Event Policy itself as

9 Plaintiffs characterize Johnson City's Special Event Policy as “théngdorce behind the violation of
Plaintiffs’ rights to freedom of spele¢ [Am. Compl. § 150].

10 Although these four avenues for municipal liability perhaps tendge arost frequently in cases involving
inadequate medical care under the Eighth Amendment or excessive forcéhenBeurth Amendment, they apply
with equal force to cases involvingeg speech under the First Amendm&ateBible Believers805 F.3d at 26651
(applying the first and second avenues to the plaintiffs’ claim of municigdaility, under which the underlying
constitutional violation dealt with the Free Speé&tause).
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unconstitutional orchallenge conducthat ledto the Special Event Policg implementation
Rather, theyclaim that the Special Event Policy is unconstitutional in the way thabffieers,
due to a laclkof training, enforced it during the TriPride festival. [Am. Camf§iff 34, 162-
166]; seefid. 1111 (“In his position of deployment on September 15, 2@apitan [sic]Brian
Rice had supervisory decisiemaking authority orthe scene for the City.”); PIs.” Resp. at 2
(“[T]he City failed totrain its officers, and such failure to train violates Plaintiffs’ constitutional
rights’)].

Plaintiffs’ municipal labilityclaim fails on the merits. As the Court has made clearoup t
this point, he recordsimply contains no evidence showing that Captain Rice, as an officer with
final decisioamaking authority, or any other officer acted in violatiorPtdintiffs’ right to free
speechAnd underPlaintiffs’ failure-to-train theory the recordacks anyevidenceshowing that
Johnson City wasleliberatdy indifferentto a need to train its officerso as to prevent the
infringementof free-speech rights-a necessary showingllis ex rel. Pendergrasg. Cleveland
Mun. Sch. Dist.455 F.3d 690, 700 (6th Cir. 2008ee[Am. Compl. § 154 (“The City’s actions
and omissions regarding the failure to adequately train officials, agentsinatayees so as to
prevent the constitutionaVviolations alleged herein exhibit deliberate indifference toward
Plaintiffs’ rights to fredom of speech[.]]) Deliberate indifference “is a stringent standard of
fault,” requiring proof thata municipal policymaker disregarded a known or obvious risk of a
constitutional violationStemler v. City of Florengd 26 F.3d856, 865 (6th Cir. 1997(quoting
Bryan Cty, 520 U.Sat410);see Pembaud75 U.Sat483-84 (“[M]unicipal liability . . . attaches
where—and only where-a deliberate choice to follow @urse of action is made from among
various alternatives by the official or officials responsible for establishiraj policy with

respect to the subjematter in question.” (citation omitted)).
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A plaintiff can show that inadequatéraining is the product of deliberate indifference
in “one of two ways.'Shadrick v. Hopkins Countf05 F.3d 724, 738 (6th Cir. 201%)rst, he
can establishthat the municipality’s officers engaged in a pattern of comparable constitutional
violations. Or, alternatively,he can establish deliberate indifferenaéh evidence of‘a single
violation of federal rights, accompanied by a showing that [the municipaéty/fdiledto train
its employees to handle recurring situations presenting an obvious potmtiatonstitutional
violation. Id. at 738-39 (quotin®ryan Cty, 520 U.S. at 409).

A showing of a pattern of similar miscondudethe first of the two approachess the
“ordinar[y]” way for a plaintiff to establish an inadequditaining theory.Connick 563 U.S. at
62. This is so because repetitive wrongdoing by officers who exercise thaietdin is a sure
sign that those officers require additional trainiagd it should be “plainly obvious to the city
policymakers.”Bryan Cty, 520 U.S. at 407 (quotin@ity of Cantonv. Harris, 489 U.S378, 390
n.10 (1978). The record here, however, contains no evidence at all of a pattern of constitutional
violations, much lesa patterrcomparable to fregpeech violations!

The Supreme Court, however, has acknowledged “the possibility,” “in a narrow range of
circumstance’ Connick 563 U.S. at 63 (quotingl. at 409), that a municipal poliapaker’s
deliberate indifference “could” arise without a pattern of prior constitutional mise, Bryan
Cty, 520 U.S. at 409. This is where the second of the two approaches apglitation.The

Supreme Court has confined this second approach to cases in which there is (lihadtike

that [a] situation will recur” (2) with such a “high degree of predictability” that “anceffi

1While Plaintiffs do allege “pattern and practiaaf violating Plaintiffs’ constitutional rights [Am. Compl.
at 8], their unverified allegations, agaare not evidengd.opez 2018 WL 4689472 at *1 n.Dtworth, 2013 WL
70096328 at *2and in their motion for summary judgment, they do not raisartpgment that the officers engaged
in a pattern of prior misconduct. In fact, Mr. Waldrop ifesst that at a previous event called “the 8Rlum” in
2019, officers did not threaten him with arrestiehie was preaching. [Waldrop Dep. at 4@
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lacking specific tools to handle thsituation will violate citizens’ rights.Id. at 409-10. To flesh
out this type of situation, the Supreme Court provided the hypothetical of a municipality that
arms its officers and then mobilizes them into the public to capturerating felons witbut
training them to use proper forc8anton 489 U.S. at 390 n.1@onnick 563 U.S. at 6364.
“Given the known frequencywith which police attempt to arrest fleeing felons and the
‘predictability that an officer lacking specific tools to handle that situation will violate citizens’
rights,” the consequences of the municipality’s failure to train the officexdd'dme so patently
obvious” that the municipality could be liable without a pattern of previous viota@onnick
563 U.S. at 6364 (emphasiadded) (quotation omitted).

Plaintiffs’ failure-to-train theoryand the facts of this casee, clearlyfar afield from
the Supreme Court’s hypotheticdlhe evidence shows that the TriPride festivah inaugural
event,see[Chief Turner Declf 6 First Captain Rice DepDoc. 906, at 92:4-5]—was anything
but ahighly predictable situation. By every appeararitg@resented Johnson Cignd itslaw
enforcement officersvith an unprecedentegktof circumstancesand logisticalentanglements-
from thecrowd sizeto the FBI's involvementand so onSeg[First CaptairRice Dep, Doc. 90
6, at 92:45 (“[H]aving never dealt with a situation like this, we didn't know what to dol[.]")
Nothing in the record even suggetttat JohnsorCity failed to train its officers in a way that
could lead to“patently obvious” consequencésr citizens’ freespeech rightsat the TriPride
festival—and Plaintiffs themselvedo not evergo so faras to say soConnick 563 U.S. at 63
64. Their municipal liability claim is unworkable,and Johnson Cityis entitledto summary

judgment.
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V. CONCLUSION

As across movant for summary judgment, Johnson City meets its burden of égigblis
that it is entitled to summary judgmemthereadlaintiffs do not. The Court therefo@RDERS
as follows:

1. Plaintiffs’ Motion for Preliminary Injunction [Doc38] is DENIED.

2. Plaintiffs’ Motion for Summary Judgment [Doc. 89]0&NIED.

3. Johnson City’s Motion for Summary Judgment [Doc. 8&RANTED.

4. Plaintiffs’ Motion to Strike EvidencgDoc. 100]is GRANTED.*?

5. All otheroutstanding motions ai2ENIED as moot.

6. The Clerk of Court iDIRECTED to close this case.

The Court will enter an order consistent with this opinion.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE

2The Court has not considered Captain Rice’s declaration f¥et9] in this opinion.
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