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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
DAVID BROCK,
Plaintiff,
V. No. 2:192V-00119JRGCRW
HAMBLEN COUNTY etal.,

Defendans.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff, an inmatebrings thiscivil rights actionfor violation of 42 U.S.C. § 1988y and
through counselllegng, inter alia, that DefendantSouthern Health Partne($SHP”) failed to
provideconstitutionally adequataedical treatmerjSee Doc. 17] Now before the Court i+8”'s
motion to dismiss Plaintiff's claim againsttirsuant to Federal Rule of Civil Procedure 12(b)(6)
[Doc. 23. Having fully considered thgarties’arguments and the applicable law, the Court finds
that SHP’smotion should b®ENIED.

l. BACKGROUND

On July 10, 201&laintiff wasbooked intahe Hamblen County Jaak a prerial detainee
[Doc. 17 at 1]. Upon his arrival, Plaintifinformed jail officials that he was a confidential
informant and was highly likely to be injured by other inmates if placed in a “rough’ deit|
4]. On July 15, 2018, Plaintiff, whioead been placed in West Blga notoriously violent and
overcrowdedblock, was severely beaten by seven other inmfitksat 45]. He was taken to
Lakeway Hospital where he was diagnosed with spleen laceatoontusionsandthereafter
transferred to UT Hgstal for additional treatmeniwvhere he wamonitored for two daydll. at
5]. After being returned to the jail, Plaintiéxperienced increasing pain awigspite reporting

suchto jail officials and SHP nursing stafgceived no medical care and was not returned to the
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hospital [d.]. On July 21, 2018, Plaintiff was taken to Morristown Hamblen Hosfaitdkevere
abdominal pain, profuse sweating, and a pulsating mass in the abdomen,” where he was given a
blood transfusion, and once stabilizednsferred back to UT Hospitdt.]. At UT, Plantiff was
immediately taken into surgerwhere he was found to have a grdide spleen laceratiomand

found to be in hemorrhagic shodkl].

Plaintiff filed his complaint on July 15, 2019 against Hamblen Cquwaiyous Hamblen
County jail officials, the Hamblen County sheriffthe inmates who assaulted hirand
Corret¢Health Hamblen, LLC, who he alleged was the third party contracted with HambleryCount
jail to provide medical serviceoc. 1]. On November 5, 201Befendant CorrectHealth
Hamblen, LLCfiled an answeto the complainarguing thatthe last day Correct Health Hamblen
LLC provided medical services at the Hamblen County jail was June 30, 2018 affitl Was
not responsible for any alleged medical act or omission that occurred aftgatéraand as such
was not a proper defendant [DAdd. § 11).1 That same dayPlaintiff filed an amended complaint,
naming SHP as the thigarty medical provider contracted with Hamblen County Jail to provide
medical services [Doc. 1& 3]. However,Plaintiff's amended complaint was not signadd he
was ordered to file a signed copy [Doc..18jaintiff complied filing a corrected, signed version
on November 11, 2019 [Doc. 17]. He likewise fiedummons issued toH¥ [Doc. 18]. On
March 4, 2020, Defendant® filed the instant motion to dismissid a memorandum in support
[Doc. 23.2 Plaintiff filed a lodged opposition to the motion to dismiss on April 28, 2020 [Doc.

30].3

1 The parties later stipulated to the dismissal of CorrectHealth Hamblen DadC 22]whichthe Court then
dismissed as a defendant.

2 SHP and Plaintiffilso jointly filed a Motion to Dismiss Count[®oc. 25], which the Court grant¢Boc.
26].

3 Plaintiff originally did not respond in a timely fashion and the Court granted Defe&d#'s motion to
dismiss [Doc. 28]. However, Plaintiff filed a motion for relief from this omdige to “excusable neglect” caused by
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. MOTION TO DISMISS STANDARD

To survive a motion to dismiss, a complaint must “state a claim to relief that is plausible
on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)). A claim for relief is plausible on its face “when the plaintiffsplea
factual content that allows the court to draw the reasonable inference thafetheaahts liable
for the misconduct alleged.l'd. When considering a plaintiff’'s claime Court must construe
the complaint in the light most favorable to the plaintiff and accept aHpled factual allegations
as true. See League of United Latin Am. Citizens v. Bredesen, 500 F.3d 523, 527 (6th Cir. 2007)
Pursuant to Rule 12(b)(6) camplaint may be dismissed if it fails to give the defendant fair notice
of the clains or grounds it rests orilfwombly, 550 U.Sat555. Moreover, if the allegations the
complaint “show that relief is barred by the applicable statute of limitations, thelaintmip
subject to dismissal for failure to state a claim . Joriesv. Bock, 549 U.S. 199, 215 (2007).
1. DISCUSSION

DefendantSHP seeks to dismisBlaintiff's complaintagainst itasbarred by the statute of
limitations[Doc. 23]. Specifically, SHP avers that it was not named adedendant until after the
statute of limitations had expirggnd as Plaintiffsmendedomplaint against it didot properly
relate backo the original complainthese claims must be dismissBd¢. 24. Plaintiff contends
that the amended complaiattimely,does properly relate baakr alternatively that he can present
good cause for any delayed notice, and that he would be unfairly prejudiced by SHP’s Hismissa
[Doc. 30].

A. Statuteof Limitations

Plaintiff raises his claims againdefendantSHP under 81983which governs civil rights

deprivationgDoc. 17]. As 81983 has no statute of limitations, federal courts rely on the forum

the global outbreak of COVH29 and its impact on Plaintiff's counsel’s work environment eaddndaringsystem
[Doc. 29] which the Court granted [Doc. 32].



state’s statute of limitationsWallace v. Kato, 549 U.S. 384, 388 (2007)In Tennessee, such

claims arggoverned byl CA § 28-3-104, which provides, in relevant part:

(a)
(1) Except as provided in subdivision (a)(2), the following actions
shall be commenced within one (1) year after the cause of action
accrued:
(A) Actions for libel, injuries to the person, false
imprisonment, malicious prosecution, or breach of
marriage pomise;
(B) Civil actions for compensatory or punitive
damages, or both, brought under the federal civil
rights statutes; and
(C) Actions for statutory penalties.
(2) A cause of action listed in subdivision (a)(1) shall be commenced
within two (2) years fter the cause of action accrued, if:
(A) Criminal charges are brought against any person
alleged to have cause or contributed to the injury;
(B) The conduct, transaction, or occurrence that
gives rise to the cause of action for civil damages is
the subject of a criminal prosecution commenced
within one (1) year by:
(i) A law enforcement officer;
(ii) A district attorney general; or
(i) A grand jury; and
(C) The cause of action is brought by the person
injured by the criminal conduct against tparty
prosecuted for such conduct.
(3) This subsection (a) shall be strictly construed.

T.C.A. 828-3-104. This statute provides a geer statute of limitations for civil actions brought
underfederalcivil rights statutes, but provides an exception, allowing for ay®@ar filing period,
when the action is brought by a person injured by criminal conduct against a party who was
criminally prosecuted fathatconduct.

Plaintiff's claimsagainst SHRarose from Julyi8to July21, 2018,and te filed his first
complaint on Julyl5, 2019 within the oneyear statute of limitationfDoc. 1] However,this
complaint did not name 3thas adefendant, but rather named CorrectHealth Hamblen, which had

previouslyprovided medical services to the Hamblen Coyatly[ld.]. On November 5, 2019,



when CorrectHeah filed an answer indicating that it had not served asntkdical services

provider atHamblen Countyjail at the time of Plaintiff's injuries, Plaintiff fled an amended
complaint naming SA as a DefendarjDocs. 13, 17]. As such$HP was not named as a
Defendant until November 5, 201®ng after thetypical oneyear statute of limitations had
expired.

Plainiff argues howeverthat his claims fall under subsection (a)(2cause the inmates
who assaulted him were criminally chargaddhe is thusentitled to a tweyear statutory period
[Doc. 30at 10-11} This subsection was added in 2015 and has been rarely analyzed by either
Tennessee courts or Courts in this distrietowever, subsection (3) makes it clear that this
statutory language should be strictly construdthile Plaintiff does allegéhe defendant inmates
who assaultechim receiveal criminal chargesit is clear thatDefendant SHP was not criminally
charged in this matter. A strict reading of this statute does not allow forygewdimit against a
co-defendant merely because another defendant received a criminal cBegggox v. Jordan,
2019 Tenn. Cir. LEXIS 409, at *2 (Tenn. Cir. Ct., May 10, 2qQib8}ing that one of the defendants
in this case, who was not criminally prosecuted for the plaintiffs’ injuries,nosubject to a
two-year statute of limitations Plaintiffs complaint is subject to the otyear statute of
limitations and is, as such, untimely.

B. Relation Back

However, under Fedtal Rule of Civil Procedure (“FRCPY5c), Plaintiff's amendment
and timebarred claim may be permitted if it “relates baclcgd. R. Civ. P. 15(c)In relevant
part, FRCP 1&) provides:

(1) Wnhen an Amendment Relates Back. An amendment to a pleading relates back
to the date of the original pleading when:

(C) the amendment changes the party or the naming of the party against whom
a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period



provided by Rule 4(m) for serving the summons and complaint, the party to be
brought in by amendment:

(i) received such notice of the action that it will not be prejudiced in

defending on the merits; and

(i) knew or should have known that the action would have been brought

against it, but for a mistake concerning the proper party’s identity.
Fed. R. @. P. 15(c)(1)(C).The period provided bifRCP 4(m)s ninetydays. Fed. R. Civ. P.
4(m). Accordingly, for an amendment thatanges party to properlyelate back, thaedded party
musthave received notice of the actisthin ninetydays after thénitial complaint is filed. See
Lockhart v. Holiday Inn Express Southwind, 531 F. App’x 544, 548 (& Cir. 2013)# Constructive
notice may satisfy 1B requirement.See Berndt v. Tennessee, 796 F.2d 879, 884 (6th Cir. 1986)
(“We believe that Rule 15(c) does not require that the new defendants received actaal nibti
is enough that the new defendants received constructive notice of the suit.”). Howdvef, lac
timely notice may be exsed for good causesee Jackson v. Herrington, 393 F. App’x 348, 353
54 (6th Cir. 2010).

Here, Plaintiff's first complaint was filed on July 15, 2019, meaning that SHP would have

needed to receive notice by October 14 or 15, 2018eet the relatichack requirements set out
in FRCP 15(cf. While Plaintiff asserts thate believesSHP did have actualoticedue to the
nature of its institutional and contractual relationship with Defendant HamblenyJowd. 30
at 6], there is no evidence in the record that SHP was given notice prior to being named as a

defendant otNovember 5, 201fDoc. 13}° Defendant SHRhallenges®laintiff's assumption by

clarifying that both Hamblen County and CorrectHeadthmblenwere served on October ,15

4 Lockhart lists the presumptive time for serving a defendant as 120 days, however, this tired weasl oy
amendment to 90 daySeeFed. R. Civ. P. 4(m) advisory committee’s note to 2015 amendment (“Shorteningehe ti
to serve under Rule 4(m) means that the tohéhe notice required by Rule 15(c)(1)(C) for relation back is also
shortened.”)

5> October 14, 2019 was a federal holiday.

8 Alternatively, Plaintiff argues that the question of actual notice should Ine bat in discovery and is not
proper ground fodismissal.



2019, the last day of the ninetiay periodDoc. 23at2]. For timely actual notice to have occuryed
oneof those entities would have had to notify SHP immediately upon receipt of the |awsaiit
Defendant alleges is an n@asonable assumptidid.]. Although the Court construes the facts in
the light most favorable to PlaintifRlaintiff is obligated to provide “more than labels and
conclusions,’and the Court is “not bound to accept as true a legal conclusion couchtatasl
allegation.” Twombly, 550 U.S.at 555. Here, Plaintiff's beliethat SHP had actual notice, with
no factual supportyill not suffice

Plaintiff alternatively claims that SHP may be charged with constructive notice due to its
contractual and institutional relationship with Hamblen Coybtyc. 30at 7-8]. Specifically,
Plaintiff claims that when Hamblen County was notified of the lawsuit, it would have begun
preparing and investigating, which would have included gathering caledecords and
interviewing the medical professionals involved and employed by SHP, thus notifying SHP of its
status as a defenddindl.].

The Sixth Circuit has “articulated the following, rerhaustive list of factors in
determining whether a newlyamed defendant had constructive notice of a lawsuit: ‘the
relationship of the new defendant to the defendant(s) originally named, whethenéhatsaney
represented both the original and new defendants, and whether the defendantsadseobftine
original defendant.” Beverly v. MEVA Formworks Sys., Inc., 500 F. App’x. 391394 (6th Cir.
2012). When there is a “sufficient identity of interesif “fairly advanced degree of privity”
between the originadefendantand the newdefendant constructive notice may be established.
See Asher v. Unarco Material Handling, Inc., 596 F.3d 313, 319 (6th Cir. 201(@)tations omitted)

The Court has also noted that whether Plaintiff is represented by counsel ngparant

distinguishingfactorto consider irthis analysis.See Force v. City of Memphis, 101 F.3d 702 (6th



Cir. 1996) (fully reported &force v. City of Memphis, 1996 U.S. App. LEXIS 3023&t*10 (6™
Cir. 1996)).

The Court finds that whilSHP has a contractual relationship to Hamblen County, this
alone is not enough to satisfy tHaHP had constructive notice. SHP is an entirely separate
corporate entity and is represented by a different attorney. Additionally, although Pityess
work in the Hamblen County jail, SHP itself is neither a subordinate official nor armt afe
Hamblen County. The Court finds that Plaintiff has not established that Defendant 8HP ha
constructive notice, particularly given that the notice to Hamblen Couantyred on the last day
of the ninetyday filing period and that Plaintiff was represented by counsel, and was thus not
thwarted from timelynoticeby his pro se status. Plaintiff has not shown that constructive notice
may be imputed to SHP.

C. Good Cause

Plaintiff avers thatin the event the Court did not find that Defendant SHP had actual or

constructive notice, th&laintiff had good cause for failure to provide timely nofidec. 30 p.
8-9]. Specifically, Plaintiff asserts as cause that CorrectHealth Hamblemjdhelbdefendant
created by CorrectHealth LLt® providemedical care at Hamblen County jailas still listed as
an active business entity at the time of Plaintiff’s injuries and when the dampées filed[1d.].
As such Plaintiff's counsel had no reason to believe that the cduatlyengaged a new medical
services provideand once he learned that it halde correct defendant was sought out and a
complaint was sent t8HP[Id.]. SHP, howeer, argus thatcounsel merely made an incorrect
assumptiorthat fails toprovide good cause whéts identity as the medical services provider was
readily discoverablat the time the complaint was fil¢Doc. 23at 4].

Lack of timely notice may be excused for good caw&e.Jackson, 393 F. App’xat 353-

54. To demonstrate good cause, a plaintiff must show why service was not made withinyhe ninet
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day time period.Habib v. GMC, 15 F.3d 72, 73 (6th Cir. 1994¥500d caise requires a plaintiff
to show “at least as much as would be required to show excusable neglect, as to which simple
inadvertence or mistake of counsel or ignorance of the rules usually does not sivifizava v.
Diverse Concepts, LLC, 2015 U.S. DistLEXIS, at*4-5 (E.D. Tn. 2015)citing Moncrief v. Sone,
961 F.2d 595, 597 (6th Cir. 1992\ hile the rule is at times harsh, ‘[c]lients are held accountable
for the acts and omissions of their attorneys, and attorney inadvertence generallgotioe
constitute excusable negléct.ld. at *5 (quotingJacksonv. Chandler, 463 F. App’x 511, 513 (6th
Cir. 2012)).

While Plaintiffs argument&xplainthe source of counsel’s misunderstanding and mistake,
they do not demonstrate good cause. Counsel’s mistaken assumption, without some assertion that
the identity of the proper defendant was not readily identifiable, will not constitute gosel ca

D. Prgudice

Finally, Plaintiff argues that absethe above precedent and statutory forms of relief, that
the Court should exercise its “discretion to excuse application of the deadlinetlpalgtiwhere
Defendant will not be especially prejudiced in havioglefend against this suit as the suit is still
in its infancy and the delay in noéwas only nominal [Doc. 3at9-10].

District courts have discretion to permit a suit to continue even if no good cause is shown.
See Henderson v. United States, 517 U.S. 654, 662 (1966)n the absence of good causeurs
have looked tthe following factors to determine whether to permit the case to move forward: (1)
the extension of time required for service, (2) whether the extension of timedipesjdefendant
past the “inherent ‘prejudice’ in having to defend the suit,” (3) whether defendant haldhadtice,

(4) whether Plaintiff would be substantially prejudiced by dismissal, including tleebi@mof his
suit, and (5) whether the plaintiff madry good faith efforts at electing proper servibeinham-

Kiely v. United Sates, 2010 U.S. Dist. LEXIS 46114, at13-15 (E.D. IN. 2010) (citations
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omitted). However, the Court is “not limited to these factors, and may consider anything that i
relevantand equitable.”ld.

Here,because of the prejudice to Plaintiff and relative lack of prejudice to Defetigant,
Court exercises its discretion to allow Plaintiff's claims to go forw@uwnsidering the first factor,
Plaintiff served Defendar8HPappoximately three weeks later than required by statute, requiring
only a minimal extension, and thus weighing in favor of Plaintiff. As to the second factor, “in this
context, prejudice ‘contemplates loss of evidence, unavailability or otheriatalteation caused
by the delay that would prevent thdaintiff] from presenting his case.Td. at *16 (quotingBarr
v. Barr, 217 B.R. 626 (Bkrtcy. W.D. Wash. 1998pefendansuffers little prejudice in defending
this suit, due to its infancy, outside of the “inherent prejudice in having to defendham-Kiely,
2010 U.S. Dist. LEXIS 46114, at *19.he Court does note, howevtrat SHP did not have actual
notice within the ninety-day period which weighs in its favor The fourth factor considers the
prejudice to Plaintiff, who would b&ubstantiallyprejudicedby the dismissal of his claims, which
would leave his claims timearred. Finally, the Court finds that pursuant to the fifth factor
Plaintiff did make good faith efforts to effect servicBlaintiff claims he was notified by the
attorney for CorrectHealth Hamblen that it was not the proper defendant on IC280(2919
[Doc. D at4]. Plaintiff then sought out and served SHP by November 5, just one weadkdate
While Plaintiff's counsel made a mistaken assumption in the identity of the cdefstdant,
there is no evidence that he acted in bad faith in failing to effect seAwoerdingly, four of the
five considered factors weigh in favor of Plaintdhd the Court thus determines that Plaintiff's
claims should be allowed to move forward. While procedural rules are not to be taken lightl

“there is a strong prefence for trials on the merits . . . courts are generally loath to penalize
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litigants for the negligence of their attorneydd. at *19 (quotingin re Love, 3 F. App’x. 497,
498 (6th Cir. 2001)).
V. CONCLUSION

For the reasons set forth hereirefendantSouthern Health Partneisnot entitled to be
dismissed from this actionAccordingly, Defendarfouthern Health Partnensiotion to dismiss
[Doc. 23] is DENIED, and Defendant Southern Health Partners is ORDERED to file a
response in this cause within twenty-one days of entry of this Memorandum Opinion and

Order.

So ordered.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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