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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

MICHAEL HUBBARD,
Case No. 2:19-cv-234
Plaintiff,
Judge Travis R. McDonough
V.
Magistrate Judge yithia R. Wyrick
EVOLUTION WIRELESS, INC., et al.,

Defendants
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MEMORANDUM OPINION

Before the Court is Defendants Evolutionréless, Inc. (“Evoltion Wireless”), James
Watts, and Metro PCS Communiicas, Inc.’s (“Metro PCS™) partial motion to dismiss
Plaintiff Michael Hubbard’s clans against them in his amenldeomplaint (Doc. 27). For the
following reasons, the Court WiBRANT IN PART, DENY IN PART, andRESERVE
RULING IN PART on Defendants’ motion.

l. BACKGROUND

Michael Hubbard is a bisexual, African-Amsain man who worked as a district manager
of cellular phone and accessory stores in Evolution Wireless’s NosterBal ennessee territory
from approximately May 2017 to about June 2, 20@30c. 22, at 3—4; Doc. 22-1, at 2.) James
Watts was Hubbard’s direct supervisor. (Doc.&23.) Hubbard alleges that Chastity Hueser,

an account manager for Metro PCS, recruitedfointhe position of district manager and that

1 MetroPCS Communications, Incgpresents that it is now knovas T-Mobile US, Inc., as a
result of a 2013 merger. (Da27.) Throughout this memorandwand order, the Court will
continue to refer to this defendantresmed in the amended complaingeéDoc. 22.)
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Evolution Wireless “is in associah with or a partner of asther agent of” Metro PCSId( at
3-4.) Hubbard alleges that Deflants discriminated againstrhon the basis of his sex and
sexual orientation, and retaliated against himaftempting to file a@laim with the Equal
Employment Opportunity Commission (“EEOC”)ld(at 3; Doc. 22-1.)

Hubbard complains that, “throughout his emphent” with Evolution Wireless, he was
subjected to “ongoing discriminatoharassment for being the only imalistrict manager” of the
four district managers, all supgsed by Watts, “in the Southelarket of Evolution Wireless.”
(Doc. 22, at 3—4.) He alleges thet was treated differently thaime other district managers and
that “all” previous male distriainanagers were either terminatadresigned due to the hostile
work environment. Ifl. at 4.) For Hubbard, this hostikork environment and discriminatory
treatment involved harassment, name-oglli‘unwanted touching,” and assaulld. @t 3.) For
example, on one occasion, a female employee “grabbed” his genithlat 4.)

Hubbard alleges that the hostile work enmirent was “fueled” by sexual relationships
between Watts and Hubbard’srfale supervisees, which motivated the female employees to
work “at the pleasure of” Watts rathiétran being directed by Hubbardd.j Hubbard also
alleges that Watts gave “additial compensation” and “perks” those female employeedd.]

In August of 2017, Hubbard asked Watts to &distinue his personal relationships with
the staff and to allow [him] to nka district managerialecisions in the markets based on skill”
rather than on Watts’s “personal relationshigthwhe managers and other district managers.”
(Id.) Watts allegedly responded by accusing Hubbéftheing ‘in his business,” calling him a
“faggot,” and stating, “[I]f you scratkcmy back, I'll scratch yours.”ld.) Hubbard then tried to
involve James Jackson, the owaed CEO of Evolution Wirelesgho is also Watts’s son, but

Jackson did not return his calld) When Watts discovered thidtibbard had “attempted to go



over his head,” he threatenedite him if he did so again.Id.) Watts also “warned” Hubbard
that he “was required to hire afick as [Watts] instructed.”|d.)

Early in January of 2018, Hubbard and anothate employee attemputdo file a charge
of race and sex discriminati@amd retaliation with the EEOC but later learned “it had not been
accepted electronically.”ld. at 3, 5.) Sometime b@re attempting to file the charge with the
EEOC, Hubbard reported Watts'’s use of the $laggot” to Hueserthe Metro PCS account
manager who had recruited him. (Doc. 22, at 4-Around this time, Hubbard was offered the
Knoxville Territory “due to his superior sales recordld. @t 4.) Acquiring the Knoxville
Territory would add another five stores te #ix stores he was already supervising.) (
Although Hubbard hesitated for some time abehéther to accept the Knoxville Territory, he
eventually accepted it on or about January 29, 20b8at(4.)

Also in or around January of 2018, one of Hulbafemale supervees reported to him
that she was “uncomfortable” because Watts wasittg nude pictures of himself circulating to
many employees electronically” and thegd also been sent to held. @t 5.) Hubbard alleges
that, per company policy, heden an investigation, but Wa found out and “engaged the
assistance of . . . female employees to manufacaasons to fire theomplaining employee.”
(Id.) Watts also “encouraged and allowed the teroale employees to verbally threaten” the
complaining employee if she contirtut report the situation.ld.) When Hubbard refused to
fire her, the two female gnioyees claimed she had stol@oney from their pursesld() The
complaining employee notified Hulfd of these threats and regtea to speak with Jackson,
the owner. Id.) After she spoke with Jackson, Wattstructed Hubbard to fire herld()

When Hubbard objected to firing her without asen, Watts threatened to fire Hubbard as well

if he did not follow through with firing her.ld.)



On or about March 4, 2018, Watts took Kreoxville Territory fromHubbard and gave it
to a “much lessor [sic] qualified female employead|égedly as a result of his refusal to fire the
complaining employee.Id. at 5.) Later, on or abo#étpril 18, 2018, Watts again called
Hubbard a “faggot” because he objected to Watts’s instructions for Hire tm employee who
had done “nothing wrong” and promote ondwad unqualified female employees, rather than
“better qualified male candidatesy be Hubbard’s assistantid(at 6.) After calling Hubbard a
“faggot,” Watts also allegedly &h “I don't tell you not to do what you guys do,” and “I am not
telling you where to stick your thing slon’t tell me where to stick mine.”ld)

Then, on or about June 2, 2018, Watts firfedbbard, citing that #ncompany had lost
“faith in his abilities torun his territory.” [d. at 3.) Hubbard assertspwever, that he was fired
because he refused to participate in the “hostilek environment” and because of his attempted
EEOC charge.Id.) He successfully filed a chargedicrimination with the EEOC on or about
June 27, 2018.1d.)

Hubbard filed his original complaint ingrCircuit Court of Sullivan County, Tennessee,
on November 25, 2019. (Doc. 1-2.) On Decendie 2019, Evolution Wireless and Watts, with
the written consent of Metro PCS, removed theoadid this Court. (Doc. 1.) Hubbard filed an
amended complaint on February 10, 2020. (R2@c) Although the causes of action are not
listed clearly, the amended complaint appeaestert the following claims against all three
defendants: (1) discrimination dme basis of sex and/or sexoaientation and retaliation, in
violation of Title V11,42 U.S.C. § 2000et seq. (2) retaliatory discharge under the Tennessee
Public Protection Act (“TPPA”), Tenn. Code An8 50-1-304; (3) retaliatory discharge under
Tennessee common law; (4) discriminatiowimiation of the Tenngsee Human Rights Act

(“THRA"), Tenn. Code Ann. § 4-21-101; (5) negdigt or intentional iftiction of emotional



distress; (6) defamation; (7) naggnt hiring and supervisionnd (8) intentional interference

with contract expectandy.(Id. at 7-10.) Defendants have élla motion to dismiss most of

Hubbard’s claims against them (Doc. 2&nd that motion is now ripe for the@t's review.
1. STANDARD OF REVIEW

According to Rule 8 of the Federal RulesQi¥il Procedure, a plaintiff's complaint must
contain “a short and plain statemeifithe claim showing that the plesrds entitled to relief.”
Fed. R. Civ. P. 8(a)(2). Thouglhe statement need not contdgtailed factuaallegations, it
must contain “factual content that allows twurt to draw the reasonable inference that the
defendant is liable for ghhmisconduct alleged.Ashcroft v. Igbgl556 U.S. 662, 678 (2009).
Rule 8 “demands more than an unadornestdisfendant-unlawfully-hared-me accusation.”
Id.

A defendant may obtain dismissdla claim that fails to $&fy Rule 8 by filing a motion
pursuant to Rule 12(b)(6). On a Rule 126b)motion, the Court considers not whether the
plaintiff will ultimately prevail, but whether thiacts permit the court to infer “more than the
mere possibility of misconduct.ld. at 679. For purposes ofigldetermination, the Court
construes the complaint in the light most favorablthe plaintiff and assuoes the veracity of all

well-pleaded factual allegations in the complaifhurman v. Pfizer, Inc484 F.3d 855, 859

2 There are several mentions of racgcdimination in the amended complaise¢éDoc. 22, a 1,

3), and Hubbard alleged race distination in his EEOC chargéd( at 5). However, he does not
assert a claim for race discrimination in geetion of his amended complaint identifying his
causes of action.See idat 7-10.) Additionally, Plaintiff's didavit, which is attached to his
complaint, claims discrimination on the basi$isf sex and sexual orientation, but not his race.
(SeeDoc. 22-1, at 2.) Other than the statemeat Baintiff is AfricanAmerican, no additional
factual allegations relating to race distsinmation are included in the complainSege generally
Doc. 22.) For these reasons, the Court construbbard’s complaint ast asserting a claim

for race discrimination.

3 Defendants have not moved to dismiss HubbaFdle VII claims of sex-based discrimination
and retaliatory discharge agaiietro PCS and Evolution Wireless.



(6th Cir. 2007). This assumpti of veracity, however, does rettend to bare assertions of
legal conclusiondgbal, 556 U.S. at 679, nor is the Court “bound to accept as true a legal
conclusion couched as a factual allegatiétgpasan v. Allaind78 U.S. 265, 286 (1986).

After sorting the factual allegations from the legal conclusions, the Court next considers
whether the factual allegations, if true, woslgport a claim entitling ghplaintiff to relief.
Thurman 484 F.3d at 859. This factual matter musttéstaclaim to relief tht is plausible on its
face.” Bell Atl. Corp. v. Twomby650 U.S. 544, 570 (2007). Plduisty “is not akin to a
‘probability requirement,” but iasks for more than a sheer podgibthat a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678 (quotinpwombly 550 U.S. at 556). “[W]here the well-
pleaded facts do not permit the court to infer ntbes the mere possibility of misconduct, the
complaint has alleged—nbut it has not ‘show[n]Hdt the pleader is entitled to relief.ld. at
679 (quoting Fed. R. Civ. P. 8(a)(2)).

1. ANALYSIS

Defendants move to dismisk elaims except Hubbard’s TélVII claims of sex-based
discrimination and retaliation againdetro PCS and Evolution WirelessSgeDoc. 27.) First,
Defendants move to dismiss Hubbard’s Title MHims against Watts, serting that Title VII
does not provide for individudibbility. Second, Defendants mot@ dismiss Hubbard’s Title
VII claim for sexual-orientédn discrimination, arguing thdttle VII does not prohibit
discrimination on the basis of sexual orielstat Third, Defendants move to dismiss the
following claims as barred by the@jable statutes of limitation:retaliatory discharge under
the TPPA and/or Tennessee common law; discation in violation ofthe THRA; negligent or

intentional infliction of emotinal distress; defamation; andgligent hiring and supervision.



Fourth and finally, Defendants move to disnikgbard’s claims of itentional interference
with contract expectancy forifare to state a claim upon whicalief can be granted.

A. TitleVII Claims Against Watts

Defendants move to dismissibbard’s Title VII claims against Watts, asserting that the
Sixth Circuit does not recognize liability for imitilual employees under Title VII. (Doc. 27, at
2-3.) Hubbard responds that “facts are allageshow that Mr. Wattacted recklessly and
intentionally,” but proides no further argument and citeslaw to support his argument that
Watts can be held individually liable undgitle VII. (Doc. 31, at 2.)

Title VII provides that “it shall be an unlawful employment practice for an employer” to

discriminate on the basis of race]or, religion, sex, or nationatigin. 42 U.S.C. § 2000e-2(a).
A person aggrieved by such discrimination rbayng a civil action against the “employend.
§ 2000e-5(b). “Employer” is defined as “a merengaged in an industry affecting commerce
who has fifteen or more employees. and any agent of such persoid. § 2000e(b). The
United States Court of Appeals for the Sixth Gittas held that, despithe inclusion of “any
agent” within the statutory definition of “engfer,” “Title VIl does not create individual
liability for individuals in supervisory positions” who do not otherwise qualify as employers.
Akers v. Alvey338 F.3d 491, 500 (6th Cir. 2003) (citidépthen v. Gen. Elec. Cd.15 F.3d 400
(6th Cir. 1997))Wathen 115 F.3d at 405 (“[A]n individua@mployee/supervisor, who does not
otherwise qualify as an ‘empfer,” may not be held persdhyaiable under Title VII.”); see also
id. at 406 (“. . . Congress did not intend indivadiito face liabilityunder the definition of
‘employer’ it selected for Title VII.”).

Hubbard alleges that Watts was his supervand states no additional basis under which

Watts would qualify as his “employer”ithin the definition of Title VII. See generallipoc.



22.) Accordingly, consistent with the Sixthr@iit's precedent, Hubbard’s Title VII claims
against Watts will b®ISMISSED. See Akers338 F.3d at 500//athen 115 F.3d at 405.

B. TitleVII Claimsfor Sexual-Orientation Discrimination

Defendants move to dismiss Hubbardide VII claim of sexual-orientation
discrimination, asserting that Title VII does mpobhibit discrimination on the basis of sexual
orientation. Hubbard respondsththe Court should delay resolving this claim because the
Supreme Court of the lited States has grantedrtiorari in Altitude Express v. Zard®&83 F.3d
100 (2d Cir. 2018), to resolve thecuit split on whether Title W prohibits discrimination based
on sexual orientation. Because the merit®efendants’ argument will likely turn on the
Supreme Court’s anticipated decision, the Court RHSERVE RULING on Defendants’
motion to dismiss Hubbard’s TélVIl claims of sexual-orientain discrimination against Metro
PCS and Evolution Wireless, pengithe Supreme Court’s decisionAititude Express

C. Claimsfor Retaliatory Discharge Under the TPPA and Tennessee Common

Law, Discrimination Under the THRA, Intentional and Negligent Infliction
of Emotional Distress, Defamation, and Negligent Hiring and Supervision

Defendants move to dismiss tfidlowing claims, asserting th#éthe applicable statutes of
limitation have run: retaliatory discharge under the TPPA and/or Tennessee common law;
discrimination in violation of the THRA; negligeat intentional inflictionof emotional distress;
defamation; and negligent hiringgsupervision. Hubbard does mtigpute that each of these
causes of action would generdltlg barred by the applicable oneay statutes of limitation and
that Hubbard’'s EEOC charge did not toll thedizd of limitation. (Doc31, at 2.) However,
Hubbard argues that the claims did notraeainder Tennessee’sisdovery rule” when
Hubbard was terminated, because Defendanetguilty of “specific acts of fraudulent

concealment of the reason for terminatand the manufacturing of evidenceld.)



Specifically, he asserts that f2adants offered four differem¢asons for terminating him,
preventing him from “discov@ing] the real reasofor his termination.” Id. at 4.) He does not
suggest a specific date on which leatends the causes of action accrueke(generally igl.

“Under the current discovery rule, a caa$action accrues . . . not only when the
plaintiff has actual knowledge afclaim, but also when thegphtiff has actual knowledge of
facts sufficient to pua reasonable person on notice that mesfe] has suffered an injury as a
result of wrongful conduct.’Smith v. Tenn. Nat'l Guard51 S.W.3d 702, 710 (Tenn. 2018)
(internal citations and quation marks omitted).

Hubbard’s claims are barred by the statwofdgnitation becauséis claims accrued on
the date he was terminated—June 2, 2018. (P?cat 3.) On that date, he had actual
knowledge of facts sufficient fout a reasonable person on noticat the suffered an injury as a
result of wrongful conductSee Smith651 S.W.3d at 710. Indeed, Hubdbattempted to file an
EEOC complaint as early as June 27, 2018, altethiat he was discriminated against and
wrongfully terminated. (Doc. 22, 8t) He represents that h@ldas not discoveed all of the
facts involved in the decision terminate him because Defendagdse four different pretextual
reasons for terminating him, waihiding their actual, discriminatoreasons. (Doc. 31, at 4.)
But the discovery rule does not stand for th@ppsition that a cause attion accrues only when
a plaintiff knowsall of the facts surrounding allegedamgdoing. Hubbard’s causes of action
accrued on June 2, 2018—the date he was terndirgtet he did not filehe instant action until
November 25, 2019. Hubbard does not disputehtisatlaims forretaliatory discharge under the
TPPA and Tennessee common law, discrimamatinder the THRA, intentional and negligent

infliction of emotional distresgdefamation, and negligent hiring and supervision all have one-



year statutes of limitation.SeeDoc. 31, at 4-5.) Accordingly, ¢y are barred by the applicable
statutes of limitations and will d@l SM|1SSED.

D. Claimsfor Intentional I nterference with Contract Expectancy

Defendants move to dismissubbard’s claims of intentioh&nterference with contract
expectancy for failure to state a claim upon whiref can be granted. The amended complaint
does not specify which factual al#ions relate to this causeadtion. (Doc. 22, at 1-2.) With
respect to this claim, Hubbard’s response téebagants’ motion to disiss is limited to the
following:

... Plaintiff has allegefthcts that employees av@ution have published untrue

information about his firing to the EEC&RMd to the other employees and it caused

him to not get the EEOC'’s support, itsheaused him to be terminated and we

have alleged he has not been ablgdabgainful employment and believe the

discovery of evidence and an answetht® complaint might shed light on the

issue and no one will be harmed otherwise.
(Doc. 31, at 2-3.) Based on the amended cant@ad Hubbard’s response to Defendants’
motion to dismiss, Hubbard appears to assatt\Whatts, possibly Evolign Wireless itself, and
others not listed as defendaimtghis action, interfered withis continuing employment with
Evolution Wireless and/or Plaiffts expectation of an emplment contract with another
employer.

Under Tennessee law, to state a claimrftentional interference with contract
expectancy, a plaintiff must allege:

(1) an existing business ratmship with specific thol parties or a prospective

relationship with an identifiable clas$third persons; (2) the defendant’s

knowledge of that relationship and r@oinere awareness of the plaintiff's

business dealings with others in genefd);the defendant’s intent to cause the

breach or termination of ¢hbusiness relationship;)(the defendant’s improper

motive or improper means . ; and finally, (5damages resulting from the
tortious interference.

10



Trau-Med of Am., Inc. \Allstate Ins. Cq.71 S.W.3d 691, 701 (Tenn. 2002) (internal citations,
guotation marks, and emphasis omitted). Altftothe cause of action refers to “contract
expectancy,” it can include interference with at-will employment relationsiips, e.gLyne v.
Price, No. W2000-00870-COA-R3CV, 2002 WL 1417177 R{Tenn. Ct. App. June 27, 2002).

Hubbard has not stated a claim based omllbgation that Watts dgvolution Wireless
interfered with his prospects of being hiredesVhere because he does not allege “an existing
business relationship” with any “specific thirdrp@s” or a “prospectiveelationship with an
identifiable class of third personsSee Trau-Medr1 S.W.3d at 701. H#oes not specify any
prospective employers to whom &pplied and therefore has mattisfied the first elemenSee
id. Nor has he satisfied the otfedements, since he does not éialy “relationship” with which
the defendants could have interfer&ge id. Accordingly, Hubbard has not stated a claim based
on any expectancy of a relationskfth any prospective employers.

With respect to a potential claim bdsan interference withlubbard’s employment
relationship with Evolution Weless, Hubbard cannot basel@m on Evolution Wireless’s
interference with its own eployment relationshipsSee Trau-Medr1 S.W.3d at 701. Thus, he
has not stated a claim againsokxion Wireless for interferenceith contract expectancy.

However, viewing the factual allegations in the amended complaint in the light most
favorable to Hubbard, he has scintly stated a @im against Watts fdortious interference
with contract expectancy. Regarding the firen@tnt, a claim for intemnal interference with
employment “contemplate[s]taree-party relationship—th@aintiff as employee, the
corporation as employer, and the defants as procureos inducers|.]” Palmore v. NealNo.
M2013-02153-COA-R3CV, 2014 WL 2717495, at *%e(ih. Ct. App. June 12, 2014) (emphasis

omitted). Generally, then, a plaintiff does notestatclaim when he alleges that an agent of the

11



employer induced the entgler to fire him. See id. However, a supervisor may be liable if he

acted “to procure [the employeedischarge to further his owngenal interests and for reasons
unrelated to furthering the interests of the [employeklyhe 2002 WL 1417177, at *1

(reversing dismissal of a complaint on this basis). The amended complaint plausibly alleges that
Watts procured Hubbard’s dismissal for his grumposes, including so thiaé could be rid of
Hubbard’s complaints aboutshpersonal relationghs with subordinate employeesSeeDoc.

22, at 8.)

With respect to the second element, #8fatas Hubbard’s supervisor—clearly knew of
Hubbard’s employment witkvolution Wireless.See Trau-Med71 S.W.3d at 701. As for the
third element, Hubbard allegdsat Watts personally madeetklecision to terminate him and,
therefore, intended to cause his dischaigee id. Fourth, using false pretenses to terminate
Hubbard would constitute “inmpper means,” while doing so ¢t rid of him for personal
reasons would evince an “improper motiv&ee id. Finally, Hubbard hasufficiently pled the
fifth element, that he was injured as a result of his termination from Evolution Wir8essd.
Therefore, Hubbard has stated a claim againgts/far intentional intedrence with contract
expectancy.

V. CONCLUSION

For the reasons exptad above, the COUBRANTSIN PART, DENIESIN PART,
andRESERVESRULING IN PART on Defendants’ partial motioto dismiss (Doc. 11).
Defendants’ motion iISRANTED with respect to the following claims, which are hereby
DISMISSED WITH PREJUDICE: (1) the Title VII claims aginst Watts; (2) the retaliatory-
discharge claims under the TPPA against afeDeants; (3) the retaliory-discharge claims

under Tennessee common law against all Defetsgl (4) the THRAIaims against all

12



Defendants; (5) the intentional- and negligerliction-of-emotionaldistress claims under
Tennessee common law against all Defendantshésjlefamation claims against all Defendants;
(7) the negligent-hiring and negligent-supeioisclaims under Tenssee common law against
all Defendants; and (8) the intentional-inteefece-with-contract-expgancy claims under
Tennessee common law against Evoluiidineless and Metro PCS. The CoRESERVES
RULING on Defendants’ motion to dismiss the Tit# claim based on sexual-orientation
discrimination. Defadants’ motion i©DENIED with respect to the claim of intentional
interference with contract expacicy against Watts. That claim and the Title VII claims of sex

discrimination and retaliation against Metro$@nd Evolution Wireless will proceed.

SO ORDERED.

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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