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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

NEWTEK SMALL BUSINESS

FINANCE, LLC, Case No. 2:20-cv-138
Plaintiff, Judge Travis R. McDonough
V. Magistrate Judge ydithia R. Wyrick

BOYZ TRANSPORTATION SERVICES,
LLC, RANDALL MILLER COMPANY,
INC., and LANDREW PROPERTIES,
LLC,

Defendants

N N N N N N N N N N N N N

MEMORANDUM OPINION

Before the Court is DefendalLandrew Properties, LLCELandrew”) motion to dismiss
for lack of subject matter jurisdiction (Doc. 14). Landrew selkmissal of Plaintiff Newtek
Small Business Finance, LLC’s (“Newtek”) alas against it based on Newtek’s failure to
exhaust state administrative remedies prior to filing this actilwh.at3.) For the reasons set
forth below, Landrew’s motion will bBENIED.

. BACKGROUND

On July 31, 2019, Newtek loaned $3,700,000 to Defendants Boyz Transportation
Services, LLC (“Boyz”) and Randall Miller Corapy, Inc. (“RMC”) pursuant to a U.S. Small
Business Administration Note (“the Note”). (Ddg.at 2.) The Note was secured in accordance
with two commercial security agreementtd. @t 2—3.) Among the collateral securing the Note

in the commercial security agmments were nine vehicles (&lehicles”) owned by Boyz and
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RMC. (d. at 3.) Newtek was madegifiirst lien holder of the veblies under the agreements.
(1d.)

Following the execution of these agreemgeBitsyz and RMC defaulted on the loan,
prompting Newtek to send theniedter of default on May 19, 2020ld( at 3—4.) Boyz and
RMC have not made any payments towardrtbbligations under the Note, but they have
coordinated with Newtek regarditige surrender of collateralld() Boyz and RMC informed
Newtek that the vehicles webeing stored on premises tlRIVC leased from Defendant
Landrew. [d. at4.)

Newtek has demanded possession of thecleshon multiple occasions since March
2020, but Landrew has denied Newfccess to the vehicledd.J Landrew claims it has
storage liens on the vehicles under N@#rolina General Statutes § 44A-2d.Y Landrew
filed nine Form LT-260s concemy the vehicles with the NdrtCarolina Division of Motor
Vehicles (“NCDMV” or“the Division”). (Id.) Landrew also fild nine Form LT-262s
concerning the vehicles on May 21, 2020, claigna storage lien oraeh vehicle for $10,100.00,
for a total of $90,900.00.1d. at 5.)

On June 18, 2020, Newtek sent a letter taNB®MYV asserting its firslien rights in the
vehicles. [d.) In the letter, Newtekcknowledged the filing of the nine Form LT-262s by
Landrew and requested that the NCDMV “pitvithe required written notice to Newtek
pursuant to its secured lien” on the vehicles. (168, at 1-2.) Newtek included with its letter
copies of the vehicles’ certifates of title, which list Newtek as first lienholdege¢ idat 3—
20.)

On July 1, 2020, Newtek filed this actiagainst Boyz, RMC, and Landrew seeking

declaratory and injunctive relie{Doc. 1, at 6-8.) As relevatu this motion, Newtek seeks a
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declaration as to whether Laedlr is entitled to a storagehi on the vehicles under North
Carolina law and an injunction for immiate possession of the vehiclesd.)

On August 31, 2020, Landrew moved to dissiihe complaint under Federal Rule of
Civil Procedure 12(b)(1) for lack of subject-matter jurisdictioBedDocs. 14, 15.) Landrew
argues that Newtek has failed to exhaustti@inistrative remedies offered by the NCDMV and
that such failure divests this Cowf subject-matter jurisdictioaver Newtek’s claims against it.
(SeeDoc. 14, at 3.) Landrew’s rtion is ripe for adjudication.

1. STANDARD OF LAW

Subject-matter jurisdiction is “the courtsasitory or constitutiorgower to adjudicate
the case.”Steel Co. v. Citizens for a Better Environm&23 U.S. 83, 89 (1998) (emphasis
omitted). A particular rule or pscription is “jurisdictonal” if it “deliniat[es] the class of cases”
that implicate the Court’s #uority to hear a caseReed Elsevier, Inc. v. Muchnjd9 U.S.

154, 160-61 (2010) (citations omitted). Jurisdictional conditionkiehwob the Court of its
authority to hear a case if not compliedhwitare distinct from “clainprocessing rules”—which
do not. See idat 161. Rules or requirements are gahsdictional when so designated by the
legislature. See id(quotingArbaugh v. Y&H Corp.546 U.S. 500, 515-16 (20063ge also
Arbaugh 546 U.S. at 516 (“[W]hen Congress does rank a statoty limitation as
jurisdictional, courts should treat the redtias nonjurisdictiorian character.”).

The doctrine of exhaustion of administrativeneglies “provides that no one is entitled to
judicial relief for a supposed or threatenediiy until the prescribeddministrative remedy has
been exhausted.Woodford v. Ngo548 U.S. 81, 89 (2006) (quotimdcKart v. United States
395 U.S. 185, 193 (1969)). Administrative exhaarsserves to protect administrative-agency

authority and to promote efficiencyd. “Proper exhaustion demds compliance with an
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agency’s deadlines and other critical pho®l rules because nojadicative system can
function effectively without imposig some orderly structure on tbeurse of its proceedings.”
Id. at 90-91.

In some instances, failure to exhaust admiaiste remedies deprivesfederal district
court of subject-matter jurisdictn. For example, when a cobds federal-question jurisdiction
pursuant to 28 U.S.C. § 1331 and the federalitgatt issue conditiorjarisdiction on the
exhaustion of administrative remedies, the ttaoks subject-matter jurisdiction over claims
thereunder if the plaintiffias failed to exhausSee, e.gMathews v. Eldridge424 U.S. 319,
327 (1976) (acknowledging that the Social Secukity “precludes federal-question jurisdiction
in an action challenging denial oaimed benefits” and “[t]he onlgvenue for judicial review is
42 U.S.C. § 405(h), which requires exhaustiothefadministrative remeel provided under the
Act as a jurisdictional prerequisite”).

In this case, however, theoGrt has subject-matter juristion pursuant to 28 U.S.C.

§ 1332 because there is complete diversity of citizenship among the parties and the amount in
controversy is grater than $75,000SéeDoc. 1.) Thus, this Court’s jurisdiction is not

predicated on the presence of certain letgins. Landrew does natgue that either

prerequisite under § 1332 is reatisfied. Instead, it argues thiae failure to exhaust state
administrative remedies deprives this Qafrits subject-madtr jurisdiction. SeeDoc. 15, at 3—

5.) But Newtek’s alleged failure to exhaasiministrative remediegoes not defeat subject-

matter jurisdiction under § 1332. Accordingly,ndrew’s motion to dismiss for failure to

exhaust is better suited to treatrhas a motion to disiss for failure to site a claim under Rule
12(b)(6). As such, it is analyzed in aodance with the followng principles.

According to Federal Rule of Civil Proced@ga plaintiff's complaint must contain “a
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short and plain statement of thaioh showing that the pleader is entitled to relief.” Fed. R. Civ.
P. 8(a)(2). Though theadement need not contadletailed factual allegians, it must contain
“factual content that allows the court to draw tleasonable inference that the defendant is liable
for the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009Rule 8 “demands

more than an unadorned, the-defertdarawfully-harmed-me accusationld.

A defendant may obtain dismissdla claim that fails to $&fy Rule 8 by filing a motion
pursuant to Rule 12(b)(6). On a Rule 126b)motion, the Court considers not whether the
plaintiff will ultimately prevail, but whether thiacts permit the court to infer “more than the
mere possibility of misconduct.ld. at 679. For purposes ofigidetermination, the Court
construes the complaint in the light most favorablthe plaintiff and assuoes the veracity of all
well-pleaded factual allegations in the complaifhurman v. Pfizer, Inc484 F.3d 855, 859
(6th Cir. 2007). This assumpti of veracity, however, does rettend to bare assertions of
legal conclusiondgbal, 556 U.S. at 679, nor is the Court “bound to accept as true a legal
conclusion couched as a factual allegatiétgpasan v. Allaind78 U.S. 265, 286 (1986).

After sorting the factual allegations from the legal conclusions, the Court next considers
whether the factual allegations, if true, woslgport a claim entitling ghplaintiff to relief.
Thurman 484 F.3d at 859. This factual matter musttéstaclaim to relief tht is plausible on its
face.” Bell Atl. Corp. v. Twomby650 U.S. 544, 570 (2007). Plausty “is not akin to a
‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678 (quotinpwombly 550 U.S. at 556). “[W]here the well-
pleaded facts do not permit the court to infer ntbes the mere possibility of misconduct, the
complaint has alleged—nbut it has not ‘show[n]-dt the pleader is entitled to relief.ld. at

679 (quoting Fed. R. Civ. P. 8(a)(2)).
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1. ANALYSIS

Landrew argues that Newtek’s claims aghaihsiust be dismissebecause Newtek has
not followed the statutory scheme laid ouNarth Carolina General &utes Annotated 88 44A-
4(b)(1) concerning the enforcement of the righit storage lienholdergDoc. 15, at 7.)

Newtek counters that (1) no adnsinative remedy is availabte it, and (2) even if there
is an administrative remedy, suamedy is not exclusevor (3) effective. (Doc. 20, at 5-10.)
Newtek further argues that, to the extent Na&arolina law provides agxclusive and effective
administrative remedy, it has exhausted such remedksat 10-11.)

A. North Carolina Law on Exhaustion

In North Carolina, “where the legislatuhas provided by statute an effective
administrative remedy, that remedy is exclusiveitscklief must be exhested before recourse
may be had to the courtsPresnell v. Pe|l260 S.E.2d 611, 615 (N.C. 19718}tations omitted).
Accordingly, a court must dismiss the caseatiiministrative remedies specifically provided by
statute are not exhausted lrefalternative recourse s®ught through the court€heatham v.
Town of Taylortown803 S.E.2d 658, 661 (N.C. Ct. App. 2017) (quodlagtice for Animals,
Inc. v. Robeson Cnty595 S.E.2d 773, 775 (N.C. Ct. App. 2004)). However, the Supreme Court
of North Carolina has held that exhaustion ismextessarily required veh no statute or case
mandates exhaustion prior to sugiee Intersal, Inc. v. Hamiltp834 S.E.2d 404, 414-15 (N.C.
2019) (holding that the plaintiff was not requitedexhaust administratremedies because the
statute at issue did not specifically applyhe plaintiff's claimsand did not make any
administrative procedure a “condition precedentfiliog suit). When the statute at issue does
not “creat[e] a specific guirement for the exhaustion of adnstrative remedies,” the Court’s

ability to hear a case is undisturbedtbg plaintiff's failue to exhaustSee idat 415.
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B. Whether Newtek Was Required to Comply with the Proceduresin § 44A-4
Prior to Bringing Suit

North Carolina General Statutes Annotag§et¥A-4 governs the enforcement of liens by
sale. Subsection 44A-4(a) progalthat a storage lienor mayf@me a lien on a motor vehicle
by public or private sale ten days after the mptwf the obligation tgay the towing or storage
charges. Subsection 44A-4(ajther provides that “[t]he lienanay bring an action on the debt
in any court of competent jurisdiction at aimpé following the maturity of the obligation” and
that the failure of théenor to do so within 180 days ofedltommencement ofdhstorage “shall
constitute a waiver of any right to collect stge charges which accrue after such period.” The
statute also states that “[tjhe owner or paraith whom the lienodealt may at any time
following the maturity of the obligation bring action in any court of gopetent jurisdiction as
by law provided.” N.C. Gen. Stat. Ann. § 44A-4(a).

Section 44A-4(b)(1) provides in relevant prat, after the ten-ggperiod has expired,
the storage lienor “shadjive notice to the Division of Motor Vetles that a lien is asserted and a
sale is proposed and shall remit to heision a fee of thirteen dollars.ld. § 44A-4(b)(1). The
NCDMYV will then “issue notice by certified maileturn receipt requested, to the person having
legal title to the property, if reasonably ascedaln, to the person with whom the lienor dealt if
different, and to each secured party and otheioperiming an interest in the property who is
actually known to the Division or vahcan be reasonably ascertaineltl” The notice must
include, among other things “a fonwhereby the recipient may natithe Division that a hearing
is desired by the return stich form to the Division.ld. If notice of a request for hearing is
received, the NCDMV must then notify the lienor of such request.The party requesting a
judicial hearing must notify thCDMYV within ten days from theeceipt of notice or the right

to a pre-sale hearing is waiveldl. If the party requesting ahring does notify the NCDMV
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within the ten-day window, then the lien may béoeted by sale “only putgnt to the order of a
court of competent jurisdiction.id.

As the Court of Appeals of North Carddiftnas explained, subsiect (a) governs the
methods of enforcing a storalyen by sale, and subsection {irovides “a means of securing
authorization to sell the vetie as a method for obtainingitie transfer from the DMV.”

Ernie’s Tire Sales & Serv. v. Rigg&l7 S.E.2d 75, 78 (N.C. Ct. App. 1992) (noting that the
proceedings listed in subsection (b) are necgssscause “registered motor vehicles, unlike

other items of personal property, reguihe involvement of a stateeawy to effect a transfer of
title”). The process set forth in § 44A-4 is adhat a lienholder claimg a lien under 8 44A-2
(which includes storage liens) must fellan order to enforce the lien by sal8ee AT&T Family
Fed. Credit Union v. Beaty Wrecker Serv., |dA@5 S.E.2d 427, 428 (N.C. Ct. App. 1993).
Landrew itself acknowledges that, in 8 44A®*prth Carolina’s geeral assembly has

established a statutory schemi¢h the NCDMV and North Carolancourt system for a storage
lienholder to enforce its lien agst the owner and secured parties in order to adjudicate storage
liens.” (Doc. 14, at 7.)

While “a party asserting righfsursuant to a statute mugierate within the guidelines
created by that particail statutory schemePeace River Elec. Co-op., Inc. v. Ward Transformer
Co., Inc, 449 S.E.2d 202, 209 (N.C. Ct. App. 1994), Landrew is the party asserting rights
pursuant to 8 44A-4, not Newtekandrew nevertheless argues tNawtek’s ability to request
a hearing concerning Landrew’s stordige is controlled by § 44A-4.SgeDoc. 15, at 5.)
Landrew argues that Newtek “availed itself"tbé process in § 44A-4 by sending the letter to

the NCDMV. (d. at 7.)
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Although § 44A-4(b)(1) provides for pre-salednings at the request the owner or
other secured party, nothing irattsubsection provides that such a hearing is the only method
for another secured party to assexrinterest in a vehicleSee generallN.C. Gen. Stat. Ann.

8 44A-4. To the extent Newtek seeks a dedlamads to the respectigecurity rights of the
parties, 8 44A-4(a) provides that it may do 3te second paragraphsifbsection (a) provides,
“The owner . . . may at any time following the mr#tiuof the obligatiorto bring an action in
any court of competent jurisdiction as providsgdiaw.” N.C. Gen. Stat. Ann. § 44A-4(a).
Section 44A-1 defines “owner” as including “[s@cured party entitled to possession,” which
Newtek claims to be. Such action by an omisalistinct from anyaction filed pursuant to
subsection (b)(1) by a storagenli®lder upon notice thathearing has been requested prior to
sale of the vehicle.

Thus, the notice-and-request-for-hearing pssaautlined in subsection (b)(1) is not the
exclusive method for an interestpdrty to obtain adaring under the statute. Further, that
process is for the procerhl protection of parties other thtre storage lienholder who claim an
interest in a vehicleSee id§ 44A-4(g) (creating a right @fction for persons injured by a
lienor’s noncompliance with the notice requirementsubsection (b)(1))While the procedures
in subsection (b)(1) may be a necessary pretiondio Landrew’s enforcement of its lien by
sale, Landrew has identified no cdae or statutory provisions #éh condition Newtek’s right to
judicial process on complige with subsection (b)(1) For these reasons, the Court finds that

the procedures set forth in 8 44iAdo not preclude Newtek’s aati in this Court, and to the

tIndeed, Newtek’s role in the process isited to notifying the NCDMV of its request for a
court hearing before the vehiclage sold. The NCDMYV takes norpan the adjudication of the
parties’ rights nor does it indepaently authorize the aof a vehicle. Istead, if a hearing is
requested, the NCDMV waits forcaurt order resolving the claimed interests in the vehicle and
authorizes or refuses to authorize #ale as directed by the court.
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extent this action comes within the purview of£4A-4, subsection (a) authpes this suit. The
Court will not dismiss Newtek’s claims foriliare to exhaust administrative remedies.
V. CONCLUSION
Landrew’s motion to dismiss (Doc. 14)D&ENIED.
SO ORDERED.

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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