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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

EDWARD LEROY HARRIS, )
)
Petitioner, )
)

v ) No.: 3:97cV-407
)
)
WAYNE CARPENTER, Wardefi )
)

Respondent.

N

MEMORANDUM OPINION

This is a petition for writ of habeas corpus brought by Tennessee inmate, Ednwayd Le
Harris (“petitioner”). The Court granted respondent’'s motions for summagmjent, and
denied petitioner’s petition with respect to his conviction and sentence [Docs. 247, 248, 270,
271]. This matter is now before the Court on petitioner’s motion to amend his firsthnoti
alter and amend the Court’s judgment, pursuant to Fed. R. Civ. P. 59 [Doc. 279]. For the reasons
stated below, petitioner’'s motion will BRENIED.
l. Procedural History and Factual Background?

Petitioner was convicted of two counts of first degree murder and one count of armed
robbery by a Sevier County jury in May, 1988. Each murder conviction carried a deaticee
and the armed robbery conviction carried a sentence of life imprisonmBetitioner’s

convictions and sentences were affirmed on appeal to the Tennessee Suprensee(bate, V.

! Warden Wayne Carpenter was named Warden of the Riverbend Maximum Security
Institution on May 6, 2013. Accordingly, the Clerk dRECTED to change the name of
Respondent to Wayne Carpenter on the Court’'s CM/ ECF docket sheet.

2 The Court assumes familiarity with Petitioner’s case and only disstisseprocedural
and factual background as it is relevant to the motion currently before the Court.
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Harris, 839 S.W.2d 54 (Tenn. 1992), and state joostviction relief was subsequently denied.
Harrisv. Sate, 947 S.W.2d 156 (Tenn. Crim. App. 19

Petitioner filed a habeas corpus petition in this Court on February 2, 1998 [Doc. 42], and
filed an amended petition on March 12, 1999 [Doc. 84]. However, while petitioner’s
proceeding were pending, he was determined to be mentally retarded and, therefore, aneligibl
for the death penalty under both the United States and Tennessee Constitutions.suls a re
petitioner’'s death sentences were converted to consecutive life senteficestely, the Court
denied petitioner's habeas petition, finding, among other things, that petitionerocadymally
defaulted a number of claims, including some of his claims alleging ineffectsistance of
counsel under the Sixth Amendment [Doc. 247

Petitioner subsequently filed his first motion to alter or amend judgment pursiuéed .t
R. Civ. P. 59(e) [Doc. 272]. Before the Court could rule on his motion, petitioner filed a motion
to revise his first motion to alter or amend judgment, citlrey $upreme Court’s decisions in
Martinez v. Ryan, 132 S. Ct. 1309 (2012andTrevino v. Thaler, 133 S. Ct. 1911 (2013) [Docs.
279, 285]. The Court ultimately denied petitioner’s first motion to alter or amend @mgand
granted his motion to revisthe motion to alter or amend judgment, electing to treat it as a
second motion to alter or amend judgment [Doc. 286]. The Court ordered the parties to provide
additional briefing on the impact &artinez andTrevino [Doc. 286].
1. Analysis

1. Standard of Review

Federal Rule of Civil Procedure 59(e) allows a party to move to alter or amend the
judgment of a court within 28 days of the entry of that judgment. A district courignaay a

motion to alter or amend a judgment under this rule for any of the followaspns: (1) because



of an intervening change in controlling law; (2) newly discovered evidence; (8jraxta clear
error of law; or (4) to prevent manifest injusticgbnet v. Unifab Corp., No. 062010, 2009 WL
232998, at *3 (6th Cir. Feb, 3, 2009Here, petitioner bases his motion to amend or alter
judgment on the change of law wrought Mwrtinez v. Ryan [Doc. 279]. There is little doubt
that theMartinez andTrevino decisions represent an intervening change in law, allowing a court
to review is judgment under Fed. R. Civ. P. 59(&re, e.g., McGuire v. Warden, Chillicothe
Corr. Inst., 738F.3d 741, 750 (6th Cir. 2013) (referring to tiartinezandTrevino line of cases
as a change in decisional law).

2. Relief Under Martinezand Trevino

Martinez effected a change in decisional law in that it created a “narrow exception” to the
general rule ofColeman v. Thompson, 501 U.S. 722 (1991). The general rule frQoieman
states that a habeas petitioner cannot use ineffective assistance of coHai@nalcounsel as
cause to excuse a procedural defaldt.at 75657. TheMartinez exception, however, provides
that where a state’s procedural law requires claims of ineffective assisfancansel to be
raised in an initiateview collateral proceediy a procedural default will not bar a habeas court
from hearing a substantial claim of ineffective assistance of counsel, ikimitmalreview
collateral proceeding, there was no counsel or counsel in that proceedingeffastive.
Martinez, 132 S.Ct. at 1320. A year later, the Supreme Court expandelldhtenez exception
to cases where a “state[’'s] procedural framework, by reason of its desigpenation, makes it
highly unlikely in a typical case that a defendant will have a meaningful opportamigyse a
claim of ineffective assistance of counsel ondieppeal . . .."Trevino, 133 S. Ct. at 1921. The
Sixth Circuit subsequently ruled this exception applicable to Tenness$ee. Sutton v.

Carpenter, 745 F.3d 787, 795-96 (6th Cir. 2014).



Under Martinez, a petitioner may establish cause to excuse a gwogkedefault of an
ineffective assistance of trial counsel claim by showing that he receivéecined assistance by
postconviction counsel.See Martinez, 132 S. Ct. at 1320. This holding does not dispense with
the “actual prejudice” requirement Gbleman; assuch, a petitioner must “show that his post
conviction counsel was ineffective und#rickland v. Washington.” That is, the petitioner must
show both that his posbnviction counsel’s performance was constitutionally deficient and that
the petitioner was prejudiced by the deficiencythorne v. Hollway, No. 3:14CV-0695, 2014
WL 4411680, at *22 (M.D. Tenn. Sept. 8, 2014) (quotihgbourne v. Ryan, 745 F.3d 362, 376
(9th Cir. 2014)).

In addition, relief undeMartinez requires a showing & substantial underlying claim of
ineffective assistance of trial counsedee Trevino, 133 S. Ct. at 1918Vlartinez, 132 S. Ct. at
1318419. This showing, as with the showing for poshviction counsel, must meet the
requirements ofrrickland. See id. Under Strickland, a petitioner can prove prejudice by
showing “that there is a reasonable probability that, but for counsel’s unprofessions| thie
result of the proceeding would have been differeritfickland v. Washington, 466 U.S. 668,
694 (1984). The “actual prejudice” requirement@dleman and the prejudice requirement of
Srickland overlap such that “in many habeas cases seeking to overcome procedural default
underMartinez, it will be more efficient for the reviewing court to consider in the first instance
whether the alleged underlying ineffective assistance of counsel was ‘siabstarough to
satisfy the ‘actual prejudice’ prong 6bleman.” Hollway, 2014 WL 4411680, at *23.

3. I neffective Assistance of Counsel Claim

Petitioner asserts that he is entitled to relief urdartinez because his trial counsel

rendered ineffective assistance due to a conflict of interest [Doc. 279]culRaly, petitioner



argues that his trial counsel suffered from an “undisclosedreewbncilable conflicbf interest
because he had previously represented [petitioner's] codefendants, Demodica ahfDboby
279]3 According to petitioner, cdefendants Joseph Charles Demodica and Rufus Edward
Doby were arrestefor possession of stolen propeffiye days after the murders for which
petitioner was convicted [Doc. 279]. During this time, Demodica was questioned about th
murders, and he gave a statement that was substantially different fimrheviater testified to at
petitioner’s tral [Doc. 279]. Petitioner’s trial counsel, Mr. Sextevgs appointed to represent
Demodica on his possession of stolen property charges [Do&]2Petitioner alleges that this
prior representation prohibited his trial counsel from adequately crossiremg Demodica
during his trial [Doc. 279].

As previously mentioned, to establish a substantial ineffective assistancaurtdet
claim, a petitioner must demonstrate that: (1) counsel's performance wasrdetand (2) the
deficient performance prejudiced the defens®rickland, 466 U.S. at 6888. A counsel's
performance is considered deficient if it is objectively unreasonable under lipgevai
professional norms.ld. at 688. To prove prejudice, the petitioner “must show that there is a
reasonable probability that, but for counsel’s unprofessional errors, the resultppbteeding
would have been different.l'd. at 694.

When dealing with ineffective assistance of counsetonflict of interest cases, “to
establish a violation of the Sixth Amendment, a defendant who raised no objectiah raugi
demonstrate that an actual conflict of interest adversely affected his lavpgeftsmance.”
Cuyler v. Qullivan, 446 U.S. 335, 348 (1980). “A defendant who shows that a conflict of interest

actually affected the adequacy of his representation need not demonstrategiejudder to

® Petitioner has generally alleged that his mmmstviction counsel was ineffective for
failing to raise his claim [Doc. 279].



obtain relief.” 1d. at 34950. However, “until a defendant shows that his counsel actively
represented conflicting interests, he has not established the constitutezhehter for his claim

of ineffective assistance.ld. at 350. The Supreme Court has found thélivan’'s presumed
prejudice is met in cases where there is a conflict doeuttple concurrent representatiofee
Mickens v. Taylor, 535 U.S. 162 (2002). The Sixth Circuit, however, “has consistently held that
for § 2254 cases, tHaullivan standard does not apply to claims of conflict of interest other than
multiple concurrent representation; in such cases, including successiveemégtien, the
Srickland standard applies.” Sewart v. Wolfenbarger, 468 F.3d 338, 351 (6th Cir. 2006)
(citations omitted).

Here, petitioner’'s case does not involve multiple concurrent representation.exonS
represented Demodica during a previous charge of possession of stolen property, angaver a
later represented petitioner in his murder trial. As suchStiekland standard appliesSee id.
Petitioner argues similarities with other cases where courts have #fowodflict of interest
pursuant to thé&ullivan assumption of prejudice standard [Doc. 279]. Of these cases, only one
case falls withinSixth Circuit jurisprudence and involves sucies representation:Moss v.
United Sates, 323 F.3d 445 (6th Cir. 23). However, the Sixth Circuit has, Bewart,
previously analyzed the facts Moss and foundits facts tobe different from cases like
petitioner's See Sewart, 468 F.3d at 351. Particularly, the court noted Mads: (1) was a 8
2255 case in which federal courts are not constrained in ways that they are in § 28542¢as
involved a situation where the -ciefendants were tried together and collaborated on a defense
elements amlogous to multiple concurrent representation cases; and (3) involved a situation

where the calefendant paid the petitioner's counsel feéd. None of theséMoss facts are



presentin petitioner's cas¢o distinguishit from other cases where the Si@ircuit hasfound
mere successive representati@eid. at 351-52.

Under Srickland, petitioner must show deficient performance by his trial counsel.
Petitioner merely claims that his trial counsel’s performance was sonadfamient because he
“could not ethically crosexamine Demodica about any confidential information he received as
a result of his representation” [Doc. 279]. The Court first notes th&itiokland standard is a
highly deferential standard which requires the reviewing court to proceed theletrong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistanceStrickland, 466 U.S. at 689.

The Court cannot find anything in the record that leads it believe that trial caunsel’
crossexamination of Demodica fell below professional norms. Rather, the record isdicate
otherwise. Trial counsel’s crossxamination and rerossexaminationof Demodicaspanned a
total of almost 100 pagddddendum No. 2, Vols. H12, pp. 837931, 93%39]. Trial counsel
guestioned Demodica about his prior statements concerning where he was duringdérs, mur
and about the timeline diis activitieswith petitionerin the days leading up the murders, as one
of counsel’'s theories was that it was impossible to do everything Demodicaalthey did in
the applicable time frame. Counsel also ingbeal Demodica about his prior inconsistent
statements to Agents Davenport and Hutchingtwen the agents originally questioned him
about the murderfAddendum No. 2, Vol. 11, p. 878]There § no evidence that trial counsel
was burdened by a conflict of interest during his cesanination of Demodica. Petitioner's
contention that his trial counsel had knowledge of confidential information, which he could not
ethically question Demodica about, forces the Court to speculate and reach ai@onots

supported by the record. It is well settled that the mere possibility of conflict iffizient to



impugn a criminal conviction.Sullivan, 446 U.S. at 350. Petitioner has not met his burden of
showing that his trial counsel’s performance was deficient.

Because petitioner has failed to show deficient performance 8udekland, the Court
need noteach the question of prejudic€ee, e.g., Srickland, 466 U.S. at 697 (concluding that
since both the performance prong and prejudice prong must be satfséquktitioner cannot
satisfy one prong, the other need not be examinéts such, the Court finds that petitioner
cannot show a substantial ineffective assistance of counsel claim to excpsechdural default
underMartinez.

1. Conclusion

For the reasons stated above, the Court finds that petitioner has failed to show that hi
claim of ineffective assistance of counsel due to a conflict of interest ssastial permitting
him to overcome its default undbfartinez and Trevino. Petitioner’s claim will, therefore, be
DENIED.

AN APPROPRIATE ORDER WILL ENTER.

s/ Leon Jordan
United States District Judge




