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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

DAVID KUCERA and VICKIE F. FORGETY,

Plaintiffs,
No. 3:03-cv-593
V. (Phillips)
JEFFERSON COUNTY BOARD OF
SCHOOL COMMISSIONERS, €t al.,

N N N N N N N N N N

Defendants.

ORDER

Introduction
This matter comes before the Court concerning the Defesiddiotion for Summary
Judgment[Doc. 117 & 78].For the reasons that will follow, the Defendants’ Motion will be

DENIED.

. Statement of the Facts

For the 2002003 school year, Plaintiffs Vickie F. Forgety (“Forgety”’), and David
Kucera (“Kucera”) wereemployedat the Jefferson County Alternative Schdebrgety was a
tenured teacher amutinciple for thealternative shool, and Kucera was a ndgenured teacher
with a contract for the 2002-2003 school year.

On June 26, 2003, the Jefferson County Board of EducaBmaftl) met in special
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session, and through their action closed #tiernative school alggedly due tobudgetary
concerns. Concurrently, plaintiffs’ positions were abolished by this action, and atinéifisl
were thus dismissed as defined by Tenn. Code Ann.-§-59(b). Forgety rejected two
teaching positions; requested that her name besglan the “preferred rehire list” for an
administrative or principal position onfygrew unemployment for seven months; and ultimately
took the principal position in May of 2004 at New Market Elemeng&uaiyool Kucera did not
continue employment with any school, but went back to a former job at Mountain View.

On or about July 10, 2003, the Board acted to contract with former Defendant Kingswood
School, Inc. (*Kingswood”) to provide alternative school services to JeffersontZ students
for the 2003-2004chool year.

The Raintiffs assert thaKingswood is a religious organization and ttre¢ Boardcannot
contract for alternative school services witlmefigious organization. The Plaintiffs gue that
delegating the function of running an alternative agthto Kingswood violates their First
Amendment rights under the Establishment Clalise.Defendants assert that Kingswood in not
solely a religious institution, but Kingswood maintains two distinct identiteeslay program
that providessecular alternative, educational services amdesidential program that imparts
religious teachings.

The Plaintiffs initial complaint argued that, by contracting with Kingswood, the
Defendants violated the teachers’ 1) First Amendment Establishment Cightse underthe
U.S. Constitution and similar rights under article 1, section 3 of the Tennessadufions and

2) procedural and substantive du®cess rights under the Fourteenth Amendment to the U.S.

! Forgety never had an entitlement to an administrative position sucimeiple under the Teacher Tenure Act.
McKenna v. Summer County Board of Educatiify S.W.2d 527, 530 (Tenn. 1978); Tenn. Code Ann58 9
511(b)(3).
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Constitution and article I, section 8 of the Tennessee Constitution. On November 2h&006 t
Court granted the Defendants’ Motion for Summary Judgment pursuant to a findirey @yttt
that the Plaintiffs lacle standing, denied as moot the defendants’ claims of absolute and
qualified immunity, and dismissed thetiao without prejudice. [Doc. 76]The Plaintiffs
appealed the Court’s finding to the Sixth Circuit Court of Appeals on December 4, 2006. [Doc
79]. The Sixth Circuit affirmed the Court’s grant of summary judgment to the Board on the
teachers’ proceduralnd substantive duprocess claims, found that the Board is entitled to
legislative immunity, reversed the Court’s finding that the Plaintiff's lackeddstgrto bring
their Establishment Clause claifmsand remanded this mater back to the Court for furthe
proceedings. [Doc. 82].

Consequently, the sole matter left for this Court to consider is whether #ne Holated
the Establishment Clause of the U.S. Constitution when it contracted with Kingswoadittepr

alternative school education for the district.

[11.  Summary Judgment Analysis

1. The Standard

Summary judgment is proper where no genuine issue of material fatd ar$ the
moving party is entitled to judgment as a matter of léed. R. Civ. P. 56(c).The moving party
bears the initial burden of productibnCelotex Corp. v. Catrett477 U.S. 317, 323 (1986).
“After the moving party has met its burden, the burden shifts to the nonmoving party, who must

present some ‘specific facts showing that there is a genuine issue fdr dalibowski v. Christ

2 The Sixth Circuit found that the Plaintiffs have standing as municipphsers.
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Hosp., Inc, 627 F.3d 195, 200 (6th Cir. 2010 (quotilgderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986)).

In evaluating a motion for summary judgment, the court must construeaatinable
inference in favor of the nonmoving partydamilton v. Starcom Mediavest Grp., In622 F.3d
623, 627 (6th Cir. 2008) (citinglatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S. 574,
587 (1986)). The central issue is “whether the evidgmesents a sufficient disagreement to
require submission to a jury or whether it is so-siged that one party must prevail as a matter
of law. Anderson 477 U.S. at 2552. “[l]f the nonmoving party fails to make a sufficient
showing on an essential element of the case with respect to which the nonmovanbbeadetie
the moving party is entitled to summary judgment as a matter of Rairier v. Cacioppo429
Fed. App’x 491, 495 (6th Cir. 2011) (quotifidnompson v. Ash&50 F.3d 399, 405 (6th Cir.
2001)).

Here, as th®efendantdiled the Motion for Summary Judgment, the Court will construe
all reasonable inferences in favor of tR&intiffs;, furthermore, theDefendantswill need to
prove that there are no genuine issues of material fact and thBetaedantsare entitled to

judgment as a matter of lavd.

2. Various Tests

The seminal Supreme Court case discussing the Establishment Clausmas v.
Kurtzman,whereinthe Supreme Court reasoned that the “three main evils against which the
Establishment Clause was intended to afford protection are sponsorship, fisappait, and

active involvement of the sovereign in religious activity.” 403 U.S. 602 (U.S. 1971). Bydres



Court does not call for total separation between church and state, for that is nde posaib
absolute sense and some relationship between government and religious ooganizati
inevitable.ld.

Wheninterpreting theEstablishment Claus¢éhe federal courts demonstrate a low degree
of homogeneity. IrUtah Highway Patrol Ass'n v. Am. Atheists, Intustice Clarence Thomas
writes a pointed critique of the inconsistency with which the Establishmergedmscrutinized
Justice Thomas writes

Unsurprisingly, the Tenth Circuit relied on its own precedent, rather than on amg of t
Court's cases, when it selected the Lemon/endorsement test as itsrgpaaatysis. Our
jurisprudence provides no principled basis by which a lower court coulerdistether
Lemon/endorsement, or some other test, should apply in Establishment Clause cases.
Some of our cases have simply ignored the Lemon or Lemon/endorsement formulations
See, e.g., Zelman v. SimmeHRsrris, 536 U.S. 639, 122 S. Ct. 2460, 153 L. Ati604

(2002); Good News Club v. Milford Central School, 533 U.S. 98, 121 S. Ct. 2093, 150 L.
Ed. 2d 151 (2001); Marsh v. Chambers, 463 U.S. 783, 103 S. Ct. 3330, 77 L. Ed. 2d 1019
(1983). Other decisions have indicated that the Lemon/endorsement test is useftl, but
binding. Lynch v. Donnelly, 465 U.S. 668, 679, 104 S. Ct. 1355, 79 L. Ed. 2d 604 (1984)
(despite Lemon's usefulness, we are "unwillin[g] to be confined to any sirgglerte
criterion inthis sensitive area"); Hunt v. McNair, 413 U.S. 734, 741, 93 2888, 37

L. Ed. 2d 923 (1973) (Lemon provides "no more than helpful signposts"). Most recently,
in Van Orden, 545 U.S. 677, 125 S. Ct. 2854, 162 L. Ed. 2d 607, a majority of the Court
declined to apply the Lemon/endorsement test in upholding a Ten Commandments
monument located on tlggounds of a state capitdfet in another case decided the same
day, McCreary County v. American Civil Liberties Union of Ky., 545 U.S. 844,350

125 S. Ct. 2722, 162 L. Ed. 2d 729 (2005), the Court selected the Lemon/endorsement
test with nary a word of explanation and then declared a display of the Ten
Commandments in a courthouse to be unconstitutional. See also Van Orden, supra, at
692, 125 S. Ct. 2854, 162 L. Ed. 2d 607 (SCALIA, J., concurring) ("ltjeropinion of

THE CHIEF JUSTICE because | think it accurately reflects our current |Esimient
Clause jurisprudenee@r at least the Establishment Clause jurisprudence we currently
apply some of the time"). Thus, the Lemon/endorsement test contindstlik] our
Establishment Clause jurisprudence” like "some ghoul in anigté horror movie that
repeatedly sits up in its grave and shuffles abroad, after being repelatistlyand
buried.” Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384, 398,
113 S. Ct. 2141, 124 L. Ed. 2d 352 (1993) (SCALIA, J., concurring in judgment)



132S. Ct. 12, 145 (2011) (Thomas, C, dissenting). Notwithstanding the apparent opacity of this
subject this Court willapply a version of the Lemon Tebkat has been most recently sanctioned
by the Sixth Circuit.

The Sixth Circuit, as recently as August 1, 2012, reaffirmed its suppatféom of the
Lemon Test, writing that, “Although it has lost some of its luster, the test fremon.. as
refined by &ter Supreme Court opinigAgjuides our Establishment Clause analyssatawa v.
Macomb County Rd. Comm'&89 F.3d 506, 52@th Cir. Mich. 2012) In Satawa,the court
writes a slightly different version of the te$tinder today'd_emon Test, we ask1) whether the
government's predominant purpose was sec@®rwhether the government action has the
purpose or effect of endorsing religiabjd., and (3) whether the action fostens excessive
entanglement witheligion. If we cannot answelyes to the first question and ‘ndb the second
two, the challenged action violates the Establishment Cla(iSailure under any of Lemon's
three prongs deems governmental action violative of the Establishment Claosanal
guotation marksnd citationomitted)). Satawa v. Macomb County Rd. Comne89 F.3d 506,
526 (6th Cir. Mich. 2012)ACLU of Ohio Found., Inov. Ashbrook 375 F.3d 484, 490 (6th Cir.
2004) (quoting_emon 403 U.S. at 61:23). See also McCreary Cnty. v. ACLU of K¥45 U.S.
844, 859 (2005)Stone v. Graham449 U.S. 39, 40, 101 S. Ct. 192, 66 L. Ed. 2d 199 (1980);
ACLU v. McCreary Cnty 607 F.3d 439, 445-46 (6th Cir. 2010M¢Creary [***9] 11"); ACLU
v. Mercer Cnty, 432 F.3d 624, 635 (6th Cir. 2008)CLU v. McCreary Cnty 354 F.3d 438, 446

(6th Cir. 2003) [**15] ("McCreary I'); Adland v. Russ,307 F.3d 471, 478 (6th Cir. 2002)

® The difficulty of applyingSatawa and manythercasesis that the phrase “as refined by later Supreme Court
opinions” assumes that there has beamerenevolution of theLemon TestTo the contrary, this Couagrees with
Justices Thomas and Scalia that Establishment Clause jurisprudeneemh&sphazard.
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Baker v. Adams Cnty310 F.3d 927, 929 (6th Cir. 2002)fashegesiw. Bloomingdale Pub.
Sch.,33 F.3d 679, 681-82 (6th Cir. 1994).

SinceSatawais the most recent form that theemon Testhas taken, the Court will use
thecontemporaryanguage oatawain favor of the langage used irthe abovecited antecedent
casesincluding most notably,.emonitself.* Consequently, the question before the Court in the
instant matter is: (1) whether the Board’s predominant purpose was seculathef®er the
contract with Kingswood has the purpose or effect of endorsing religion; and, (3) whether
contracting with King#ood fosters an excessive entanglement with religies this matter is
presently athe summary judgmerstage the Court shall construe all controverted fantg&avor
of the nonmovant, and will grant the Defendants’ Motion only if there exists no gesaires of
material fact.

3. Analysis

The Rrst Amendment to the United States Constitution provides that “Congress shall
make no law respecting an establishment of religion, or prohibiting the freesexiérereof....”

U.S. Const. amend. I. This Amendmentstbeen made applicable to the states by passage of the
Fourteenth Amendment. The Defendants request that the Court grant sumngnenud
asserting thatKingswood is a private, neprofit organization which provides two distinct
services—a nonsectarian,alternative educational service (‘day program’) for suspended or
expelled students and a residential placement service (‘residential progoand)splaced,
neglected, abused, and/or addicted children.” [Doc. 118 ath4.Plaintiffs central argument

slightly shifts the discussion of entanglement to a discussion of improper delegation. [Doc. 86].

* The actual test used in Lemon was “First the statute must have a secslatiegpurpose; send, its principal or
primary effect must be one that neither advances nor inhibits religiafiyf the statute must not foster an
excessive government entanglement with religiberhon 403 U.S. at 61-23
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The Plaintiffs argue that governmental delegation to a religious entityesdlae Establishment
Clause, even if there has been no religious teaching. [Doc. 86 at 5].

The Plaintiffs further assert that there is no meaningful distinction betwiegswood’s
day and residential programs. “the Defendant concedes that it delegated thisteation of its
Alternative School to KingswooAcademy. It is likewise undisputed that Kingswood Academy
is a religious institution with a Christian mission.” [Doc 86 atlB]support of this charge, the
depositions of Chuck Cagle and Darrell M. Helton are cithdn Mr. Helton’s deposition, he is
asked in reference to a fundraising letter sent by Kingswood to potential do2036, “And in
it, let me just paraphrase this, Kingswood School is unique because we offer our children a
Christian environment of love and encouragement, is that cdrrelgffon Depo, p. 9 Mr.
Helton responded affirmativelyyd. Later in the conversation, the questioner asks “And then
down in the last paragraph it says ‘we are a-piiit faith based ministry that operates on
private and corporateontributions' Is that correct?’1d. Mr. Helton responded, “That’s correct.”
Id. The deposition of Mr. Cagle asks “Are you aware that Kingsowood School is ai@hrist
academy?” Mr. Cagle replies, “YegCagle Depo.p. 27.

While the Court acknowledges that the portions efdlepositions cited by the Plaintiff
do not establish that Kingswoodsslelya religious entity, or that Kingswood'’s residential and
day programsre notmeaningfully distinct; neverthelesthe Plaintif6 haveraised at least one
genuine issue of matatifact; that is, whether Kingswood’s day and residential programs are
meaningfully distinct as to avoid the third, or excessive entanglement, prong @ntios O est.

The nature of the day program has been properly called into qudistsoadmitted byall

parties that the residential program maintains a religious character. From exgaméniacord, it



is unclear whether the day program is actually a distinct enterprise.Cohrt, for the purposes

of summary judgment, will resolve all facts in favaf the nonmovant. Consequently, tiie
Court accepts thahere is no meaningful distinction between the admittedly religious residential
program and the day progranthen the delegatirof governmental function to, arekcessive
entanglementvith, KingswoodAcademywould be an unlawful violation of the Establishment

Clauseas measured by the thirgrong of the Lemon Test.

VII. Conclusion
For the reasons stated herdidefendants’ Motion for Summary Judgment [Doc. 117 &

78] is DENIED.

IT ISSO ORDERED.

ENTER:

s/ Thomas W. Phillips
United States District Judge

® There is amplevidence on the record to support this assumption.

®In a brief submitted to the Cowamicus curiaethe Tennessee Education Association argues that “The Contract
between the Board and Kingswood was entered into by the Board withoudtiggisluthorizéon, without
authorization from the State Board of Education, and in violation oflémagy power over public education granted
to the state and the General Assembly under Article XI, Section 12 of thesBee Constitution and Tenn. Code
Ann. 88 491-101 and 491-102.” Amicus Curiae Brief by Richard L. Colbert on behalf of Tennessee Hmucat
Association at 3, Forgety v. Jefferson County School Board Commassien al., 3:04v-275; 3:03cv-593,Doc.

72.

"t is possible that the relationship betweahe Board and Kingswood also violates the second prong of the Lemon
Test; however, this line of argument was not adequately briefed by jgétitgr
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