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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

TAMMY L. PIERSON, )
)
Plaintiff, )
)
V. ) No. 3:10-CV-53
) (PHILLIPS)
MICHAEL J. ASTRUE, )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the Court on Plaintiff's Motion for Judgment on the Pleadings [Doc. 13]
and the Commissioner’s Motion for Summary Judgment [Doc. 15]. Plaintiff seeks review of the
Administrative Law Judge’s (“ALJ”) decision to dehgr request for social security benefits. On
August 15, 2006, Plaintiff filed an applicationr f@isability Insurance Benefits (“DIB”) and
Supplemental Security Income (“SSI”). [Tr. 75-71n the application, Plaintiff alleged a period
of disability which began on Aprdl, 2004. [Tr. 84]. After her apipation was denied initially, and
then denied upon reconsideration, Plaintiff rexteé a hearing. On April 1, 2008, a hearing was
held before the ALJ to review Plaintiff's chai [Tr. 23-36]. On April 25, 2008, the ALJ found that
Plaintiff was not disabled becaustee could perform her past relevavork as a radio dispatcher.
[Tr.10-18]. On December 16, 2009, the Appeals Coudeciled Plaintiff's request for review; thus,
the decision of the ALJ became the final decigibthe Commissioner. [Tr. 1-3]. Plaintiff now

seeks review of the Commissioner’s decision pursuant to 42 U.S.C. § 405(Q).
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[.  ALJ FINDINGS

The ALJ made the following findings:

1.

[Tr. 13-20].

The claimant meets the insured statupiirements of the Social Security Act
through December 31, 2009.

The claimant has not engaged in substantial gainful activity since April 1, 2004, the
alleged onset date (20 CFR 88 404.1520(b), 404.E¥5&kq., 416.920(b) and
416.971et seq.).

The claimant has the following severe impairments: degenerative disc disease,
cervical neck pain and tendonitis of the right shoulder and knees (20 CFR 88
404.1520(c) and 416.920(c)).

The claimant does not have an impairneeigombination of impairments that meets

or medically equals one of the listed impairments in 20 CFR Part 404, Subpart P,
Appendix 1 (20 CFR 88 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

After careful consideration of the emtirecord, the undersigned finds that the
claimant has the residual functional capacity to perform the full range of light work
as defined in 20 CFR 88 404.1567(b) and 416.967(b).

The claimantis capable of performing pagtvant work as a radio dispatcher (semi-
skilled work requiring sedentary exertion)This work does not require the
performance of work-related activities precluded by the claimant’s residual
functional capacity (20 CFR 88 404.1565 and 416.965).

The claimant has not been under a disgbais defined in the Social Security Act,

from April 1, 2004 through the date tifis decision (20 CFR 88§ 404.1520(f) and
416.920(f)).

[I.  DISABILITY ELIGIBILITY

An individual is eligible for SSI if he hasnfancial need and he is aged, blind, or under a

disability. See42 U.S.C. § 1382(a). “Disability” is theabhility “[tjo engage in any substantial

gainful activity by reason of any medically deterabie physical or mental impairment which can



be expected to result in death or which has lastedn be expected to last for a continuous period
of not less than twelve months.” 42 U.S.C. 8§ 42@0(A). An individual shall be determined to
be under a disability only if his phgsil and/or mental impairments are of such severity that he is
not only unable to do his previousrk, but also cannot, considay his age, education, and work
experience, engage in any other kind of substantial gainful work which exists in the national
economy, regardless of whether such work exigtsaimmediate area in which he lives, or whether
a specific job vacancy exists for him, or whetherwould be hired if happlied for work. 42
U.S.C. §8 423(d)(2)(A); 1382c(a)(3)(B).

Disability is evaluated pursuant to a five-step analysis, as follows:

1. If claimant is doing substantialigéul activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment
must be severe before he can be found to be disabled.

3. If claimant is not doing substital gainful activity and is suffering
from a severe impairment that hastéd or is expected to last for a
continuous period of at least twelve months, and his impairment
meets or equals a listed impairment, claimant is presumed disabled
without further inquiry.

4. If claimant’'s impairment doemt prevent him from doing his past
relevant work, he is not disabled.

5. Even if claimant’s impairment does prevent him from doing his
past relevant work, if other woekists in the national economy that
accommodates his residual functional capacity and vocational factors
(age, education, skills, etc.), he is not disabled.

Walters v. Comm’r of Soc. Sed 27 F.3d 525, 529 (6th Cir. 1997) (citing 20 C.F.R. § 404.1520).

Plaintiff bears the burden of proaf the first four steps. IdThe burden of proof shifts to

the Commissioner at step five. At the fifth step, the Commissioner must prove that there is work

available in the national economy that the claibtauld perform, Her v. Comm’r of Soc. S&03
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F.3d 388, 391 (6th Cir. 1999) (citing Bowen v. Yucké82 U.S. 137, 146 (1987)).

[ll.  STANDARD OF REVIEW
In reviewing the Commissioner’s determination of whether an individual is disabled, the
Court is limited to determining whether the ALJ applied the correct legal standards and whether

there is substantial evidence in the recorsigport the ALJ’s findings. Longworth v. Comm’r of

Soc. Se¢.375 F.3d 387 (6th Cir. 2004). If the ALJisdings are supported by substantial evidence

based upon the record as a whole, they are cgimeland must be affirmed. Warner v. Comm’r of

Soc. Se¢.375 F.3d 387 (6th Cir. 2004); 42 U.S.C. 8§ 405@)bstantial evidence is “such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion.” Heston v.

Comm'r of Soc. Se¢245 F.3d 528, 534 (6th Cir. 200juoting_Richardson v. Perajet)2 U.S.

389, 401 (1971)). It is immaterial whether the record may also possess substantial evidence to
support a different conclusion from that reachgdhe ALJ or whether the reviewing judge may

have decided the case differently.igprv. Sec’y of Health & Human Seryg90 F.2d 450, 453 n.4

(6th Cir. 1986). On review, Plaiff bears the burden of provingdentitlement to benefits. Boyes

v. Sec'y of Health & Human Ser6 F.3d 510, 512 (6th Cir. 1994) (citing Halsey v. Richardson

441 F.2d 1230 (6th Cir. 1971)).
V. ANALYSIS
On appeal, Plaintiff argues that substantial evidence does not support the ALJ’s disability
determination. Specifically, Plaintiff asserts that (1) the ALJ erred in failing to acknowledge her
depression as a severe impairment at stepfwlue sequential evaluation, and (2) the ALJ failed
to give “good reasons” for rejecting the opiniehPlaintiff's treating physician regarding her

physical limitations.



A. Failure to Acknowledge the Plaintiff's Depression as a Severe Impairment

Plaintiff argues that the ALJ erred by failing to acknowledge her depression as a severe
impairment at step two of the sequential evabimatiiDoc. 14 at 11]. Spdally, Plaintiff asserts
that medical evidence reveals that she suffers #onental impairment that “significantly limits”
her ability to perform work related tasks. [Doc.at4.1]. Plaintiff also contends that her treating
physician provided an uncontradicted opinioattsupports this finding. [Doc. 14 at 11].
Additionally, Plaintiff argues that while the ALJ domued with his analysis after step two, he failed
to “incorporate non-exertional (mental) limitations into his Residual Functional Capacity finding
at Step Four.” [Doc. 17 at 1]. In response, the Commissioner argues that the ALJ’s decision
regarding Plaintiff's mental impairments wésgally irrelevant.” [Doc. 16 at 13].

At step two of the disability determination process, an ALJ must examinemibaical
severity of [a claimant’s] impairments.” ZOF.R. § 404.1520(a)(4)(ii). Disability will be denied
at step two if a claimant has no severe impairments, which is defined as an “impairment or
combination of impairments which significantly iis[the claimant’s] physical or mental ability
to do basic work activities.” 20 C.F.R. § 404.1520(&) impairment is not severe if there is a
“slight abnormality (or a combination of slighdrgormalities) that has no more than a minimal effect
on the ability to do basic work activities.” SSR 96-3p, 1996 WL 374181, at *1. “Basic work
activities” that are related to intellectual feioning include: (1) capacities for seeing, hearing, and
speaking; (2) understanding, carrying out, and remembering simple instructions; (3) use of
judgment; (4) responding appropriately to supervision, co-workers and usual work situations; and
(5) dealing with changes in a routine work setting. 20 C.F.R. 8 404.1521(b).

The Court of Appeals for the Sixth Circuit hasdhthat “[t]he step two severity regulation



codified at 20 C.F.R. 88 404.1520&s)d 404.1521 has been construedadesainimis hurdle in the

disability determination process.” Higgs v. Bow&80 F.2d 860, 862 (6th Cir. 1988) (citations

omitted). The claimant, however, bears the buadqaoof at step two, and it is her responsibility
to cite some evidence indicating the alleged impairment his ability to perform work-related

activities. Walters127 F.3d at 529. In Maziarz v. Sec’y of Health & Human Segttvs.Court of

Appeals recognized that no error was committedmihe ALJ found that the alleged impairment

was non-severe for purposes of step two, because the ALJ could later consider such impairment
when deciding whether the claimant “retained sigfit residual functional capacity to allow him

to perform substantial gainful adtiy.” 837 F.2d 240, 244 (6th Cir. 1988ge Fisk v. Astrue 253

F. App’x 580, 583 (6th Cir. 2007) (holding thatvlhen an ALJ considers all of a claimant’s
impairments in the remaining steps of the blisy determination, an ALJ’s failure to find

additional severe impairments at step two doesadtitute reversible error”); Simpsonv. Comm’r

of Soc. Se¢.344 F. App’x 181, 190-91 (6th Cir. 2009) (Hwig that “[o]nce it was determined that
[the plaintiff] suffered from severe physical impaénts . . . the ALJ was required to consider the
impairments resulting from this condition” along with the plaintiff’'s non-severe impairments when
determining her residual functional capacity). THhe failure to identify a claimant’s impairment
as severe is not reversible error if the ALJ adeed all of the claimant’'s impairments in the
remaining sequential steps.

In this case, the ALJ found that Plaintiff' sptession and anxiety did not constitute a severe
impairment. [Tr. 14]. The ALJ discussed som®Izintiff's medical evidence when determining
that her depression and anxiety were not seJérel13-14]. The ALJ notethat Plaintiff received

“off and on treatment” from her primary care phyesig “intermittent outpatient mental health



treatment from Dr. Kim Quigley, psychiatristhpse March 2007"; and thBtaintiff was hospitalized
for suicidal ideation in June 2007, but “respondeakjyito medication and was discharged after
just one day.” [Tr. 13-14]. After discussing PI#ifts medical records that were related to her
mental health, the ALJ stated:

The claimant’s medically determinable mental impairments of depression and

anxiety are considered singly and in camaltion, do not cause more than minimal

limitation in the claimant’s ability to perform basic mental work activities and are
therefore nonsevere. In making this fimglithe undersigned has considered the four

broad functional areas set out in theatility regulations for evaluating mental

disorders . . . [tlhese four broad ftional areas are known as the “paragraph B”

criteria . . . [tjhe mental residual functidapacity assessment used at steps 4 and

5 of the sequential evaluation procesguires a more detailed assessment by

itemizing various functions containedthre broad categories found in paragraph B

of the adult mental disorders listing in 12.00 of the Listing of Impairments . . .

[a]ccordingly, the undersigned has trarsththe above “B” criteria findings into

work-related functions in the residual functional capacity assessment below.
[Tr. 14] [emphasis added].

In the present case, the issue is whetherAhJ considered the effects of Plaintiff's
depression and anxiety in the remainder of the sequential analysis, and properly considered and
discussed the Assessment of Mental Limitatmorapleted by Plaintiff's treating physician. While
the ALJ stated that he found Plaintiff's mentapairments (depression and anxiety) to be non-
severe at step two, and stated that the “meesidlual capacity assessment used at steps four and
five of the sequential evaluation process reggia more detailed assessment by itemizing various
functions combined in the broad categories foungaragraph B,” there is no indication that the
ALJ actually made a detailed assessment ohifé non-severe mental impairments along with
her severe physical impairments when determining Plaintiff's residual functional capssty.

Simpson 344 F. App’x at 191 (concluding that theaipkiff’s non-severe mental impairments must

be considered with other severe impairments when there is “uncontradicted objective medical
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evidence that she suffered such limitations” from the mental impairment).

Moreover, there is no discussion of the meassessment completed by Plaintiff’s treating
physician, Louis C. Pannocchia, M.D. (“Dr. Paodoia”), who found thallaintiff suffered from
mental impairments. If an ALJ decides nogiee controlling weight to the medical opinion of a
treating source, he is required to explain his reasons in the narrative decision. 20 C.F.R. §

404.1527(d)(2);_ Shelman v. Heckl&P1 F.2d 316, 321 (6th Cir. 1987). When an ALJ fails to give

a good reason for rejecting a treating source’s aa¢dpinion, remand is required unless the failure

does not ultimately affect the dsimin. Wilson v. Comm’r of Soc. Se878 F.3d 541, 547 (6th Cir.

2004). The Court of Appeals for the Sixth Cirdwas cautioned that the failure to give good reasons
may be considered harmless only if the error is “a harndessinimis procedural violation.”

Blakely v. Comm'r of Soc. Se81 F.3d 399, 409 (6th Cir. 2009) (citing Wils8@8 F.3d at 547).

As early as 2005, Dr. Pannocchia found thatfasuffered from anxiety and depression.
[Tr. 253]. In February 2007, Dr. Pannocchia ctetgrd an Assessment of Mental Limitations on
behalf of Plaintiff, in which he opined thataitiff would have a poor ability to perform activities
of daily living, interact or relatevith others, maintain concentration, persistence, and pace or deal
with the public; and no ability to persat tasks, deal with ordinawork stress, work at a consistent
pace for acceptable periods of time, or timely clatgrasks commonly found in work settings. [Tr.
214-15].

While the ALJ stated at step two that he considered the opinion evidence when determining
Plaintiff's residual functional capacity, the Alfdiled to discuss how Plaintiff's “non-severe”
impairments of depression and anxiety impactea@hgity to function. In particular, the ALJ made

such finding, despite an assessment from Pl&giieating physician that work-related limitations



resulted from Plaintiff's mental impairments. In addition, the ALJ made such finding, despite
acknowledging that steps four and five requiredagie detailed assessment. The Court holds that
the ALJ committed error when he failed to: (1) adas Dr. Pannocchia’s evaluation that Plaintiff
suffered from mental work-related limitation; (2) consider Plaintiff’'s physical functional limitations;
and (3) make the required detailed assessment at steps four and five.

In sum, the Court holds that the ALJ commitéetbr when he failed to consider Plaintiff's
non-severe impairments of depression and anthedbughout the sequential evaluation. Moreover,
the Court finds that the ALJ erred by failing to consider or discussnéghtal assessment of
Plaintiff's work-related limitations, as completby Plaintiff’s treatingphysician, Dr. Pannocchia.

B. The ALJ’s Rejection of Dr. Pannocchia’s Physical Limitations Opinion

As another ground for remand, Piaif argues that the ALJ fled to provide “good reasons”
for rejecting the opinion of her treating physici@m, Pannocchia. [Doc. 14 at 14]. Specifically,
the ALJ dismissed Dr. Pannocchia’s opinion whembesated that he relied solely upon Plaintiff's
subjective complaints of pain. [Doc. 14 at 15]. In response, the Commissioner argues that
substantial evidence supported the decision tolgileeweight to Dr. Pannocchia’s opinion. [Doc.

16 at 14].

When determining a claimant’s residual funotkl capacity, an ALJ is required to evaluate
every medical opinion in the record, regardlesissaource. 20 C.F.R. § 416.927(d). A “medical
opinion” is defined as a statement from a physician, psychologist, or “other acceptable medical
source” that reflects “judgments about the naturesandrity of [a claimant’s] impairment(s).” 20
C.F.R.8416.927(a)(2). A medical source is consudlartreating medical source if he has provided

medical treatment or evaluation, and has hadngoing treatment relationship with the claimant



“with a frequency consistent with accepted medical practice for the type of treatment and/or
evaluation [that is] typical for the [treated condition(s)].” Blakleg1 F.3d at 407 (quoting 20
C.F.R. § 404.1502).

An ALJ “must” give a medical opinion praded by a treating source controlling weight if
the opinion is “well-supported by medically acceptable clinical and laboratory diagnostic
techniques,” and is “not inconsistent with the othéstantial evidence in the case record.” Wilson
378 F.3d at 544sce 20 C.F.R. § 416.927(d)(2). If an ALJ decides not to give controlling weight
to the medical opinion of a treating source, the &lréquired to explain his reasons in the narrative
decision. 20 C.F.R. § 404.1527(d)(2); Sheln&21 F.2d at 321 (stating that while an ALJ is not
bound by the opinions of a claimant’s treatoftysician, the ALJ is required to set forth some basis
for rejecting the opinion). Speatlly, the ALJ is required to pvide “good reasons” justifying the
weight that he actually gave to a tregtisource’s nonantrolling opinion. 20 C.F.R. 8

416.927(d)(2); Blakley581 F.3d at 401 (remanding a clainthe Commissioner “because the ALJ

failed to give good reasons for discounting the amigiof [the claimant§ treating physicians”).
In order to determine the proper weight to giva treating source’s opinion, the ALJ must conduct
a six-factor analysisSee 20 C.F.R. § 416.927(d)(2). The ALJ must consider (1) the length of the
treatment relationship and the frequency of exatiwng(2) the nature and extent of the treatment
relationship; (3) the supportabilitf and evidentiary basis for the opinion; (4) the consistency of
the opinion with the record as dule; (5) the specialization of tseurce; and (6) anything else that
tends to support or contradict the opinion. 20 C.F.R. 8§ 416.927(d)(2)-(6).

In this case, the ALJ found that Dr. Pannocchogision that Plaintiff is limited to “less than

a full range of sedentary exertion” was megll-supported. [Tr. 18]. In February 2006, Dr.
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Pannocchia completedphysical Medical Opinion Form, which was a separate opinion from his
mental assessment of Plaintiff. Inthe physicabiieal opinion, Dr. Pannocchia opined that Plaintiff
could sit for thirty minutes and up to three houdag; stand or walk fdiifteen minutes and up to
one hour a day; never lift any weight; infrequetind; never stand on hard surfaces; infrequently
perform fine manipulation; and need to rest fee¢hto four hours, andeslate her legs for thirty
minutes to an hour during the workday due to her back problem. [Tr. 216-17].

The ALJ dismissed Dr. Pannocchia’s opinion for several reasons. Specifically, the ALJ
noted the following: (1) Dr. Pannocchia’s opinion was inconsistent with the reported medical
findings; (2) Dr. Pannocchia’s opinion was incongisigith his own examination results; and (3)

Dr. Pannocchia relied upon Plaintiff's subjective compaaf pain. [Tr. 18]. The Court agrees that
the ALJ provided “good reasons” for discounting Bainnocchia’s opinion about Plaintiff's alleged
physical limitations.

First, the ALJ noted that Dr. Pannocchia’s opinion was inconsistent with the reported
medical findings. Se€.F.R. 20 C.F.R. 8§416.927(d)(4). Between February and May 2005, Plaintiff
reported that she suffered from back, neck, &odisler pain. However, objective tests during this
time period reflect a negative right shoulder x-ray PILO]; minor broad-based disc bulging at C4-5,
but otherwise negative cervical spine MRI [B22]; negative C-spine x-ray [Tr. 227]; and a
shoulder MRI indicating “mild tenosynovitis” andhiginopathy with no rotator cuff tears [Tr. 209].
While Plaintiff relies upon a January 2004 lumbar xtashow that she suffered from degenerative
disc disease, a lumbar x-ray performed in April 2005 was suggestive of degenerative disc
disease. [Tr. 226]. In addition, as of November 2005, Plaintiff reptoté¢ayne Page, M.D., a

consultative examining physician, that she didheote any follow-up appointments or treatments

11



scheduled for either her shoulder or neck. [Tr. 1834intiff also reportethat she failed to attend
physical therapy or apply heat to her shouylds recommended by Dr. Pannocchia. [Tr. 185].
These medical findings are not suggestive of someone suffering from debilitating pain, and
therefore, are inconsistent with Dr. Pannocchagimion regarding Plaintiff's physical limitations.

Second, the ALJ noted that Dr. Pannocchia’sigpi was inconsistent with the doctor’s own
examination results. Se& C.F.R. 8§8104.1527(d)(3) and 416.927(d)(3) (“The more a medical
source presents relevant evidence to supparpamon, particularly medical signs and laboratory
findings, the more weight we will give that opinion.”). Following the diagnostic tests on her
shoulder, neck, and back, Plaintiff met with Dr. Pannocchia in October 2005. While Plaintiff
complained of tenderness in her back, her physiai revealed that her neck was supple and that
her “[n]eurological is intact.” [Tr. 245]. @ditionally, Dr. Pannocchia recommended that Plaintiff
apply “warm compresses to the region,” rather than the use of steroid injections or surgery. [Tr.
245]. Plaintiff did not se®r. Pannocchia again until January 2006, at which point Plaintiff
informed him that she wished to discuss disability applications. [Tr. 243]. Notably, this
examination occurred only a month before Dr. Pannocchia determined that Plaintiff was severely
limited by her physical condition. [Tr. 216-17].

Third, Plaintiff argues that the ALJ incortBcconcluded that Dr. Pannocchia relied upon
Plaintiff's subjective pain complaints. However, Pannocchia’s own treatment notes state that
he relied upon Plaintiff's subjective complaints. In addition, Dr. Pannocchia’s physical
examinations failed to indicate that Plaintiff svauffering from disabling pain. For example, in
March 2006, Dr. Pannocchia reported th&intiff's neck was suppléat her lungs were clear, that

her heart rhythm was normal, and that her neurological was in tact. [Tr. 342]. Similarly, while
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Plaintiff reported pain and tenderness in her back in October 2004, Dr. Pannocchia noted that
Plaintiff's neck was supple, that her lungs welear, and that her neurological was in tact. [Tr.
245]. Notably, Dr. Pannocchia advised Plaintiffapply warm compresses to the region,” rather
than seek more aggressive treatment. [Tr. 2Bblally, the Court notes that the objective medical
evidence failed to indicate physical limitations oflsgeverity that would require the work-related
limitations found by Dr. Pannocchia. Accordinglye tBourt finds that the ALJ’s determination
regarding Dr. Pannocchigiysical assessment of Plaintiff's work-related abilities was supported
by substantial evidence.
V. CONCLUSION

Based upon the foregoing, the Commissioner’s Motion for Summary Judgment [Doc. 15]
isDENIED, and Plaintiff’'s Motion for Judgmeion the Pleadings [Doc. 13]&RANTED, to the
extent that this case is remanded for further prangsaonsistent with this Order. On remand, the
ALJ must consider Plaintiff's mental limitaths, along with Plaintiff's physical limitations, in
making the residual functional capacity determination. Specifically, the ALJ must consider and

discuss Dr. Pannocchia’s opinion regarding Plaintiff's mental work-related limitations.

IT IS SO ORDERED.

ENTER:

s/ Thomas W. Phillips
United States District Judge
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