American General Life Insurance Company v. Underwood Doc. 52

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
KNOXVILLE DIVISION

AMERICAN GENERAL LIFE
INSURANCE COMPANY,

Plaintiff,
V. No. 3:10-CV-63

BRENDA K. UNDERWOOD,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

This civil action is before the coufbr consideration of‘Plaintiff/Counter-
Defendant/Third-Party Plaintiff American Geral Life Insurance Company’s Motion for
Summary Judgment” [doc. 38]. Defendahird-Party Plaintiff Brenda Underwood
(“Underwood”) has filed a response [docs. 48], and American General Life Insurance
Company (“American General”) has submittadreply [doc. 50]. Oral argument is
unnecessary, and the motion is ripethe court’'s determination.

American General has filed suit toscind a life insurance policy pursuant to
Tennessee Code Annotated § 56-7-103 dhénalternative for a declaratory judgment
that insurance coverage under the policy nb&esame effective. Underwood has filed a
counterclaim for breach ofontract or in the altertige for a declaratory judgment
finding that insurance coverages in existence at the time of the death of Underwood’s
husband, David Underwood (“Decedent”). Amcan General seeks summary judgment

on its claims against Underwood along wéhdenial and dismissal of Underwood’s
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counterclaint. For the reasons that follow, Ammican General’s motion for summary
judgment will be granted on all groundsicluding the dismissal of Underwood’s

counterclaim.

l.
Background

On September 8, 2008, Decedent execBtad A of an application for a term life
insurance policy with Amarican General. Decedent exemuPart B of the application on
September 24, 2008. Partsafdd B are considered the “Alpmation.” The policy is a
twenty-year term policy witha death benefit of $300,000vith Underwood as the
primary beneficiary.The policy has a two-yeaontestability period.

The application for the policy adsue contains the following language:

I, the Proposed Insured signing belowesgthat | haveead the statements
contained in this applit@n and any attachments ey have been read to
me. They are true and complete te thest of my knowledge and belief. |
understand that this application: (1)llveonsist of Part A, Part B, and if
applicable, related attachments inchgl supplement(s) and addendum(s);
and (2) shall be the basis for any policy and any rider(s) issued. |
understand that any misrepresemtaticontained in this application and
relied on by the Company may be usededuce or deny a claim or void
the policy if: (1) such migpresentation materially affects the acceptance of
the risk; and (2) the policy isithin its contestable period.

Except as may be provided in ahymited Temporary Life Insurance
Agreement, | understand and agree that even if | paid a premium no
insurance will be in effeainder this application arnder any new policy or

any rider(s) issued by éhCompany unless or until ¢hree of the following

! American General has also filed a third-pamynplaint against the insurance agent involved in
this case [doc. 20]. This complaint is not gabjto the motion for summary judgment presently
before the court.
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conditions are met: (1) the policy hashedelivered andccepted; and (2)
the full first modal premium for thessued policy hasden paid; and (3)
there has been no changethe health of the Bposed Insured(s) that
would change the answers to any questiin the application before items
(1) and (2) in this paragraph have ated. | understand and agree that if
all three conditions above are not metrid insurance will begin in effect;
and (2) the Company'’s lidly will be limited to a réund of any premiums
paid, regardless of whether loss occurs before premiums are refunded.

| understand and agree that no agerauthorized to: accept risks or pass
upon insurability; makeor modify contracts; or waive any of the
Company’s rights or requirements.

Part B of the application contains tledlowing questions and answers provided by
Decedent:
5. Personal Health History . . .

B. Is the Proposed Insured curtlgrtaking any medication, treatment
or therapy or undgemedical observation?
(If yes, provide details suchs: date of first diagnosis;, name,
address, and phone number of doctests performed; test results;
medications or recommended treatment)

[Decedent answered “yes” and prowd&Methotrexate — see above” and

“Mobic for arthritis™] . . .

F. Other than previously stated,time past 10 years, has the Proposed
Insured:
1) been hospitalized, consulted a health care provider or had any
illness, injury or surgery?
(If yes, provide details suchs: date of first diagnosis; name,
address, and phone number of doctests performed; test results;
medications or recommended treatment)

[Decedent answered “yes” and prowddé&Vercer (sic) staph infection —

operation to correct 3 yrs ago. Drh8man, 2001 Laurel Ave., Knoxuville,

TN 37916, (865573-0288 full recovery”] . ..

G. Does the Proposed Insured hamg symptoms oknowledge of any
other condition that is NOT disclosed above?
(If yes, provide details suchs: date of first diagnosis; name,
address, and phone number of doctests performed; test results;
medications or recommended treatment)

[Decedent answed “No”].



The Policy provides: “The dne contract consists of ith Policy, any riders and
endorsements, the athed copy of the minal application ad any amendments or
supplemental applications.”

On January 19, 2009, Decedent saw Bnthony Morton for complaints of
posterior cervical discomfort, fever, andillshwhich he hd been experiencing for a
week. Dr. Morton prescribed Septra, Babtan, and Hibiclens and told Decedent to
return if not improved.

At delivery of the policy on Janua4, 2009, Underwood executed a document
titled Health Statement Policy AcceptancekAswledgement American General Life
Insurance Company by signing Decedent'snea The Health Stament provides in
relevant part:

| represent, on behalf of myselhd any dependent that may have been
proposed for insurance, that to the best of my knowledge and belief:

1. There have been no changessithe date of the application
in either health or in amgther condition whik would affect
insurability;and

2. Neither | nor any other proposegured has, since the date of
theapplication:

A. Consultech doctoror other practitioner or received
medical or surgical advice or treatment.

B. Acquiredanyknowledgeor belief that any statements
made in the application are now inaccurate or
incomplete.

| hereby represent that | have readdenstand and verify the accuracy of
the statements made above. lesgthat this Acknowledgment will be
made a part of the policy. | understiathat if any statement above is not
true, | should not sign thi®rm. Instead, | shouldave the policy returned
to the Company with full details féurther underwriting consideration.
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On January 26, 2009, Decedent agaw Dr. Morton who found on examination
bilateral axillary lymphadenopathy massedd amoted, “Findings are suspicious for
development of lymphoma.” He requestedreferral to surgery for a biopsy. The
following day Decedent went toglemergency room becauseaofaltered mental status.
A biopsy of Decedent's neckymph nodes revealed hkead a lymphoproliferative
disorder. On October 2009, Decedent died frorngioimmunoblastic lymphoma and
hemolytic anemia.

On November 9, 2009Jnderwood submitted a claim for benefits under the
policy. Because Decedent hded within the two-yearantestability period, American
General conducted a contestabilityestigation. During theourse of the investigation,
American General received the records fromNdorton showing that Decedent had seen
him on January 19, 2O, and January 26, @9. In a letter dated February 17, 2010,
American General denied benefits undée policy. The denial was based on
misrepresentation of pertinenfanmation on the Health Statemt. The letter also stated
that American General was rescinding gadicy, “making coverage null and void from
the inception date.” American General représd that it would make a full refund of the

premiums paid plus interest.

Il.
Standard of Review
Defendant’s motion is brought pursuantRederal Rule of Civil Procedure 56.

Rule 56(a) sets forth the standard faverning summary judgment and provides in
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pertinent part: “The court shgrant summary judgment if the movant shows that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as a
matter of law.” The procedure set out in Rb&£c) requires that “[a] party asserting that
a fact cannot be or is genuipalisputed must support thesertion.” This can be done
by citation to materials in ghrecord, which include deposiis, documents, affidavits,
stipulations, and electronically stored infotioa. Fed. R. Civ. P. 56(e)(1)(A). Rule
56(c)(1)(B) allows a party to “show[] thatelmaterials cited do nestablish the absence
or presence of a genuine dispute, or thatadverse party cannot produce admissible
evidence to support the fact.”

After the moving party has carried itgtial burden of showig that there are no
genuine issues of material fact in disputee burden shifts to the non-moving party to
present specific facts demonstrating thiadre is a genuinssue for trial. Matsushita
Elec. Indus. Co., v. Zenith Radio Cqr@g75 U.S. 574, 586-871986). “The ‘mere
possibility’ of a factual dispute is not enoughMitchell v. Toledo Hosp 964 F.2d 577,
582 (6th Cir. 1992) (citingsregg v. Allen-Bradley Cp 801 F.2d 859, 863 (6th Cir.
1986)).

In order to defeat the motion for sunmpgudgment, the nomoving party must
present probative evidenceatrsupports its complaintAnderson v. Liberty Lobby, Inc
477 U.S. 242, 249-50 (1986].he non-moving party’s evideneeto be believed, and all
justifiable inferences are to be drawn in that party’s favéd. at 255. The court
determines whether the evidEnrequires submission to a jury or whether one party must

prevail as a matter of law becauke issue is so one-sided. at 251-52.
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1.
Analysis
Whether Coverage Ever Existed

American General contends that ncsurance ever took effect because the
conditions precedent for the ctiea of coverage were not mdhe Application provides
that insurance does not exist unless there baea no changes in the proposed insured’s
health that would change tla@swers to any questions in the Application before delivery
and acceptance of the policy and paymenthef first premium. American General
argues that there were chang@s$he health of the Decedehiat would have changed the
answers to questions 5(B), 5(F)(1), and 5{&}he Application before delivery of the
policy and payment of the premium; thus, nsurance came into effect. Five days prior
to delivery of the policy,Decedent consulted a physician, had an illness, and was
prescribed medications, facts which were mutiuded in Part B of the Application.

Underwood contends that the changeDecedent’s health was not a material
change because he thought he was suffering ficcold or flu, not a serious condition.
She citesEdwards v. United Stated440 F.2d 526 (6th Cirl944) in support of her
contention that “[s]light twubles, temporary and light illnesses, infrequent and light
attacks of sickness are not considered chaofygsod health, to disprove the warranty of
good health.” This authority doest advance Undemod’s position. Edwardsdoes not
apply Tennessee law but relies on the WoMddr Veterans Relief A¢38 U.S.C. § 512

and other federal authorities. The case involves the questignidihg a policy for



fraud, and the provision at issue concerneeétivr the insured was “good health,” a
different inquiry than in this case.

Further, Underwood’s “materiality” reqement is not supported by the language
in the Application or the Health Statemehhe Health Statement directly asks whether
since the date of the Applitan the proposed insured hgs]onsulted a doctor or other
practitioner or received medical or surgicdl/@e or treatment.” It does not qualify the
inquiry by asking whether the consultati was for a minor illness or whether the
proposed insured thought Weas suffering from the flu, @old or other less serious
condition when he saw a doctor. The requssa blanket inquy and is obviously
seeking information about any doctor visittoratment, regardless of the severity. The
Health Statement is directly seeking tpdate information inthe Application and
specifically states that itiwbe a part of the policy.

Additionally, the Application straightforwely sets out the req@ments that must
be met in order for insurance ¢come into effect. Thus, evéina premium has been paid,
no coverage will begin until all three enumid conditions are met: (1) the policy has
been delivered and accepteddd2) the full first modal @gmium for the issued policy
has been paid; and (3) there has be®igchange in the health die Proposed Insured(s)
that would change the answers toyaguestions in the applicatiomefore items (1) and
(2) in this paragraph have occurred. The recefi@cts that a change the health of the
Decedent occurred prior to ldery of the poliy and payment othe premium that
changed the answers to three questionsenahplication. Decedent was experiencing

symptoms that warranted seeing his physieidio placed him on three medications. The
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change in Decedent’s health would havarged answers to certain questions in the
application, specifically questions 5(Bj(F)(1), and 5(G) would be different and
occurred prior to delivery of the policy apdemium payment. The conditions precedent
that had to be met before thelicy of insurance could come into effect were not met, and
therefore no contract of ineance was formed. This fadéfeats Underwood’s contention
that the contract was formedter an offer and acceptancBurthermore, the Application
makes clear that no agentdnhthe authority to “accept riskor pass upon insurability,
make or modify contracts, or waive anytlbé Company’s rights or requirements.” If the
conditions precedent were not tvas identified in the Adration, no insurance would
come into effect, which is whatanspired in this case, and agent had the authority to
waive any policy requirements American General’s rights under the policy. Thus, the

court concludes that insurance cage did not come into effect.

If Coverage Existed Whether American National
IsEntitled to Rescission
American General also contends that efetoverage existed misrepresentations
on the Health Statement incseal its risk of loss so it ientitled to rescission of the
policy, relying on Tennessee Code Annoteiegb-7-103. American General argues that
there were misrepresentationthe Health Statementeshming from Decedent’s changed
health condition based upon Underwood’s repmégtions in that Statement. Underwood

makes a series of arguments in reggowhich will be discussed below.



Tenn. Code Ann. 8 56-7-103 provides in pertinent part:

No written or oral misrepresentation .. in the application for contract or

policy of insurance, by the insured or the insured’s behalf, shall be

deemed material or defeat or void fiaicy or prevent its attaching, unless

the misrepresentation or warranty is madth actual intento deceive, or

unless the matter representedr@ases the risk of loss.
This provision “authorizes an insurance camy to deny a claim for benefits in two
circumstances — if the insured made intentionigrepresentations on the application for
insurance or if the sured made misrepresentations that increased the insurer’s risk of
loss. . . . [D]etermining whieér a particular misrepreseatibn increases an insurance
company’s risk of loss is a gst@n of law for the court.”Smith v. Tenn. Farmers Life
Reassurance Cp210 S.W.3d 584, 589 éhin. Ct. App. 2006).

The courts may use the questions an insurance company asks on its

application to determine types of mmhtions or circumstances that the

insurance company considers relevanitdaisk of loss Additionally, the

courts frequently rely on thetestimony of insurance company

representatives to establish how truthful answers by the proposed insured

would have affected the amount oéthremium or the company’s decision

to issue the policy.
Id. at 590 (citations omitted);ane v. Amer. Gen. Life & Accident Ins..C?52 S.W.3d
289 (Tenn. Ct. App. 200{quoting and relying osmith). “Misrepresentations, even if
unintentional, may void an insurance policy iéyhincrease the risk ¢bss to the insurer
under the policy. . . . [Clourts should evaluatieether the misrepresentation is of such
importance that it naturally and reasonabiifluences the judgmeérof the insurer in
making the contract.’United States Liab. Ins. Co. v. S¢dtb. 3:11-cv-0027, 2012 WL
5296317, at *5 (M.D. Tenn. Oct. 24, 201@hternal quotation marks and citations

omitted). It is not necessary to find thhé insurance company wiol not have issued
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the policy had the truth been disclosed, “asshowing that the insurer was denied
information that it, ingood faith, sought and deemed re=say to an honest appraisal of
insurability is sufficient testablish the grounds for arcreased risk of loss.Smith 210
S.W.3d at 590.

As to whether Underwood made misregmetations in the Health Statement,
American General argues that she made When she signed the Health Statement: that
Decedent had not seen a dodive days prior to delivery of the policyhat Decedent
had not been experiencingnggtoms of posterior cervicaliscomfort, fever, and chills
for more than a weelthat Decedent had not receiveddieal treatment since the date of
application and had not been prescribé® medications Septra, Bactroban, and
Hibiclens; and that Decedent had not acquikeowledge that three of the statements
made in the Application were incomplete ioaccurate at the time of executing the
Health Statement.

Underwood argues that there are issudaaifregarding whéer the answers were
true or false and that a juryuestion exists. The court disagrees. At the time of her
deposition, Underwood admittehat she knew Decedent hsgeen a doctor prior to her
executing the Health Statememt January 24, 2008nd she admitted th#éte answers to
guestions 5(B) and 5(F) on tA@plication were untrue becauséDecedent having been
treated by Dr. Morton on January 19008, and having been prescribed three
medications. In light of these admissioms the record, reasonable minds could not
differ as to whether misrepresentations wer@de when the Hdal Statement updating

the Application was executed.
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With regard to whether the misrepreséntegs increased the risk of loss, American
General has submitted in support of itsipos the declaration of Nancy Yasso, the
Director of Underwriting Services for Amean General. Yasso testifies that if
American General had known about Decederisg to Dr. Mortonon January 19, 2009,
the underwriting department would have geld issuing the policy and an attending
physician statement would havmeen requested. Yassocs@lstates that the Health
Statement rendered the answers to ques&dB}, 5(F)(1), or 5(G) in the Application
false, and the false answers increased AramriGeneral’s risk of loss. She further
testifies, “[American General’'s] risk of $8 was increased by the falsity of the Health
Statement and the consequestidering of the answers to @tiens 5([B]), 5([F])(1), or
5([G]) in the Application as false becausey naturally and reasonably influenced the
judgment of [American General] in making tbentract.” Additionally, Yasso states that
“[i]f [American General] had known that trenswers to Questions 5([B]), 5([F])(1), or
5([G]) in the Application were false as danuary 24, 2009, the Policy would not have
been issued as applied fortlisuch time as a review tifiose answers was completed.”

While Underwood acknowledges that etiher American General experienced an
increased risk of loss is a qties of law for the court, she gues that the court does not
have to consider the testimony from American General employees concerning whether
the misrepresentations increastedrisk of loss, relying ofennessee Farmers Mutual
InsuranceCompany v. BallNo. 03A01-9504-CH-00124,995 WL 699981(Tenn. Ct.
App. Nov. 29, 1995) However, the finding iBBall that the court did ndiave to consider

the testimony of insurance company employegmrding the increasack of loss was
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based on Tennessee summary judgment procédares inapplicable here. Tennessee
courts and courts applyingennessee law do considdre testimony of insurance
company employees regarding the essf increased risk of lossSmith 210 S.W. 3d
584;Lane 252 S.W.3d at 296 (citingmith); Snead v. Nationwide Prop. & Cas. Ins..Co
653 F. Supp. 2d 823, 826-28/.D. Tenn. 2009) (citindmithandLang; Scotf 2012 WL
5296317 (court considered affidavit testimy of underwriter in determining that
misrepresentations in application increasas#f of loss). The court has considered the
declaration testimony of Yasso, testimongttihas not been countered by Underwood,
and concludes that the misrepresentationgeasgd American General’s risk of loss.
Underwood also contends that it is hesipon that the Deceda¢ did not sign the
Health Statement, so the ljpy should not be voided ocoverage denied and cites
authority for the proposition that if a policy completed and sigi without authority,
misrepresentations will not wthe policy. Underwood, however, makes no affirmative
statement that she did not have the authaoitgign the Decedent’'s name on the Health
Statement and other papersJamuary 24, 2009, merely thhe Decedent didot sign it.
Jack Barker, the person whdligdered the policy papers, tesétl that he told Underwood
to “Read this” and that Underwood “said stmuld sign for it.” Further, the fact that
Underwood testified in her deposition thaestould not remember whether she read the
Health Statement and thatesthought she was just siggito accept the policy does not
change the analysis. Und@®ad had an obligation to read what she was signing. Her
contention that the question concerning tl@sultation with a doctor referred to the

Decedent’s arthritis is natupportable. Underwood kneher husband had seen Dr.
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Morton and had been presmd three medications when she signed the Health
Statement, which caoh be interpreted to mean was inquiring about Decedent’s
existing arthritic condition.

In Tennessee, it is well settled that ligg] law presumes that persons who sign
documents, having been given the oppatyurio read them,are bound by their
signatures.”Baker v. JohnsqriNo. M2007-01992-COA-R3-C\2009 WL 167204, at *5
(Tenn. Ct. App. Jan. 23, 2008plomon v. First AmericaNat’| Bank of Nashville774
S.w.2d 935, 943 (Tenn. Ct. App. 1989)XOrdinarily, one having the ability and
opportunity to inform himself ofhe contents of a writing befole executes it will not be
allowed to avoid it by showing that he was igant of its contents or that he failed to
read it.”). The Health Statemieciearly and directly sets fiih the inform&on the signee
IS verifying as accurate, which involves the time since the date of the application.

Underwood goes on to argue that “if the kieatatement was a part of the original
application as argued by [American Gealg any representations made by Mr.
Underwood or Mrs. Underwood, would be deato the best of their knowledge and
belief.” The cases she cites in support @ grgument are from other states and are not
helpful in applying Tennessee law. Howewas,American General points out, even if it
allowed Underwood to sign the Health Stagern which it denies, she could still bind the
Decedent by provido information to the besdf her knowledge or beliefGinn v.
American Heritage Liféns. Ca, 173 S.W.3d 433 (Tenn. Ct. App. 2004).

In Ginn, the insurance company made the aeteation to allow the plaintiff to

furnish the medical history of her spouse fioe insurance application and to sign his
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name on the application. The Court of Apgeddtermined that what was relevant to the
issue of misrepresentation was the plaintikiowledge conerning her husband’s health
not what knowledge the husbanddh@ncerning his own healtlid. at 441. At the time
she signed the Decedent’s naorethe Health Statemeninderwood knewhat he had
seen a doctor recently and haden prescribed medication. Thus, to the best of her
knowledge and belief, she hatlat information concerng her husband’s health,
information that was directhaddressed in the HealthaBment and relevant to the
application and coverage. The Health Statdmaéso provides, “I understand that if any
statement above is not truesiould not sign this form. $tead, | should have the policy
returned to th€ompany with full detiés for further underwriting consideration.”

Whether Underwood read the Healthat8tmnent or not, she is charged with
knowledge of its contentsSolomon 774 S.W.2d at 943. Ingning the Health Statement
on her husband’s behalf, Underwood represktitat since the date of the application
there had been no changethe health or condition of héwusband and that her husband
had not “[c]lonsulted a doctor other practitioner or received medical or surgical advice
or treatment.” She also represented thatesihe date of the appétion no knowledge or
belief had been acquired such that “anyestegnts made in the application are now
inaccurate or incomplete.Underwood admitted in her pesition that she knew her
husband had seen a doctor recently andriatas taking medication as a result.

The language in the Healttatement is clear, direct @rstraightforward. It is
more than just a receipt; is also a verification regairty information given in the

application and whether circigtances have changed since the date of the application,
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like whether the proposed insured had cdtesl a doctor and was receiving medical
treatment. This is certainly information thatmerican General considered important and
that would influence its judgment in makiag insurance contract, since it was seeking
verification of whether information in thapplication remained current. The inquiry
under 8§ 56-7-103 “is whether the misrepresgmta increased the risk of loss generally,
such that an insurer having the benefittofthful informationwould have charged a
higher premium to protect itsedfainst an increased risklogs, or otherwise deemed the
risk altogether unacceptableScotf 2012 WL 5296317, at *7The court concludes that
the misrepresentations in the Health Statertteatt were directly related and integral to
the application were such thiiey were likely to influence the judgment of the insurer in
forming the contract.

Underwood further argues that Amenc General should be estopped from
denying coverage because she and the dddtedetrimentally relied on American
General that they had a valid insurance @mttand as a result they cancelled another
policy. Thus, Underwood coerids American General shoddd equitably estopped from
denying coverage. However, under Tennesseedae of the essential elements that a
party claiming estoppel must show is thjack of knowledge and of the means of
knowledge of the truth as the facts in question.Harvey v. Farmers Ins. Exch286
S.W.3d 298, 304 (Tenn. Ct. App. 2008) (quotibgllahan v. Town of Middletor292
S.w.2d 501, 508 (Tenn. Ct. Ap 1954)). W.ith regard tensurance contracts, “the
insured isconclusively presumetd have knowledge of, and to have assented to, all the

terms, conditions, limitations, @visions or recitals in thpolicy, irrespective of whether
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the insured actually read, or cdulead, the insurance contraciVebber v. State Farm
Mut. Auto. Ins. Cg 49 S.W.3d 265, 274 (Tenn. 2Q0{nternal quotation marks and
citation omitted) (emphasis in original).Thus, Tennessee law presumes that the
Decedent had knowledge ofl dhe terms and conditionsf the insurance policy,
including the conditions precedethat had to be satisfied floee coverage would begin.
As discussed above, those conditions prededene not met. The Decedent had the
responsibility to maintain other insuranceverage he may have had until he had
knowledge that valid coverage existed unitier American General policy. This estoppel
argument fails.

Underwood also argues that “[ijn action on a contract of insurance, the
insurance company is generakipnsidered estopped tteny liability on any matter
arising out of fraud, mistake or negligencetloé agent of the company.” However, in
this case, there are no contentions northiere any showing of fraud, mistake or
negligence on the part of theeany. As referenced abovwhge Application signed by the
Decedent provides, “I understaadd agree that no agent is authorized to accept risks or
pass upon Insurability, make orodify contracts, or wae/ any of the Company’s rights
or requirements.” Any claim by Underwodadthat the agentsvaived the required
conditions precedent fails.

Underwood further contends that &ncan General cannot rely on any
misrepresentations in the Health Statemn because the pojicdelivered to the
Underwoods did not contain the two stagmns that were ghed by Underwood,

“misrepresenting Mr. Underwood’s health abhding amendments to his application.”

17



The Health Statement was deligdrwith the Policy.The Health Statement plainly seeks
to update the information provided in tlplication; thus it is supplementing the
application. Also, the HealtBtatement provides that theoposed insured “agree[s] that
this Acknowledgement will be made a partloé policy,” and the policy provides that the

insurance contract includes the applicatidiis argument by Underwood also fails.

V.
Conclusion
Accordingly, for the reasons discudskerein, American General’'s motion for
summary judgment will be granted orl grounds, includingthe dismissal of
Underwood’s counterclaim. American Gealés only obligation to Underwood is the
return of the premiums paid, the amountwdfich has been on deposit with the Clerk.
Underwood shall be paid the amount on depaisis interest to theate of entry of the

court’s opinion and order. Aorder consistent with thopinion will be entered.

ENTER:

s/ Leon Jordan
United States District Judge
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