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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

GINA M. SEWELL and )
STEPHEN D. SEWELL,

Plaintiffs,

No. 3:10-CV-113
(Phillips)

V.

ALLIED INTERSTATE, INC. and )
VICTORIA JOHNSON )

Defendants. )

MEMORANDUM AND ORDER

On March 22, 2010, Plaintiffs filed suit @gst the Defendants under the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C. 88 16892eg. [Plaintiffs’ Complaint, Doc. 1].
Plaintiffs have also brought invasion ofyarcy claims under Tennessee common law.].[I®n
May 18, 2010, Defendants filed an answer to the ¢aimjp [Defendants’ Original Answer, Doc.
7]. In their Answer, Defendants denied liability and raised ten defenses. [ld.

On June 8, 2010, Plaintiffs moved to strike sewvéthe defenses that were raised in the
Original Answer. [Plaintiffs’ Motion to Strike, Doc. 10]. In particular, Plaintiffs requested that the
Court strike the defenses labeled “THIRDFIFTH,” “SIXTH,” “SEVENTH,” “EIGHTH,”
“TENTH,” and “ELEVENTH.” [Id.]. On June 23, 2010, Defendantesponded to Plaintiffs’
Motion to Strike. [Defendants’ Response to Ri#fis’ Motion to Strike, Doc. 14.]. In their
Response, Defendants withdrew the deferlabsled “FIFTH,” “SIXTH,” “EIGHTH,” and

“ELEVENTH,” in the Original Answer [Id. On July 2, 2010, Defendants filed an Amended
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Answer. [Doc. 16].

The issue is whether the remaining challenged defenses (those labeled “THIRD,”
“SEVENTH,” and “TENTH” in theOriginal Answer) should be stiken from the Amended Answer
[Doc. 16]. For the following reasons, Risifs’ Motion to Strike [Doc. 10] iSGRANTED IN
PART AND DENIED IN PART.
l. BACKGROUND

As a preliminary matter, the Court notes thhas jurisdiction pursuantto 28 U.S.C. § 1332.
As a basis for this lawsuit, Plaintiffs allege that Defendants made harassing phone calls in an attempt
to collect a debt allegedly owed by the Plaintiffehe alleged debt arose from plaintiff Gina M.
Sewell's (“Mrs. Sewell”) obligation to pay fostudent loans that she cosigned. [Plaintiff's
Complaint, Doc. 1, Pg. 2, 1 8]. The student loans are serviced by SLM Financial Corporation
(“Sallie Mae”) in the amount of $17,0000. [I&g. 3, T 8].

Plaintiffs allege that beginning on Jamp&, 2010, defendant Victoria Johnson (“Ms.
Johnson”) made harassing phone calls to collect the alleged debPg[l8, § 10]. Ms. Johnson
is a collection agent for defendant Allieddrstate, Inc. (“Allie Interstate”). [Id.Pg. 2, 1 7].
Plaintiffs allege that Ms. Johnson and Allied Interstate are “debt collettdhsit is, persons or
entities that “use[] any instrumentality of interstate commerce or the mails in any business the
principal purpose of which is the collection of aigbts, or who regularly collects or attempts to
collect, directly or indirectly, debtowed or due or asserted todveed or due another.” 15 U.S.C.

§ 1692a(6).

1 In this Memorandum and Order, the Courésioot decide whether this case involves a “debt,”
or whether the Defendants qualify as a “debt collectol he Defendants have not moved to dismiss on
this basis.



Plaintiffs allege that Ms. Johnson violated the FDCPA by not complying with its disclosure
requirements. [Plaintiffs’ Complaint, Doc. 1, Pg. 23]. Plaintiffs alsallege that Ms. Johnson
made false representations and used unfair means to collect the alleged debBg. HdY 24].
Plaintiffs also allege that the phone calls were harassing and oppressiyPg$l8-6, § 26].

In addition, Plaintiffs allege that Ms. Johnson called Mrs. Sewell’s work supervisor about
the alleged debt on January 7, 2010., fd. 7, 1 32]. Plaintiffs alig that this phone call violated
the FDCPA's provisions about third-party conversations, Bd. 8, 1 39]. According to Plaintiffs,
there were additional phone calls about the alleged debt.Pfd. 9-24]. These phone calls were
allegedly made on January,812", 13", and the 18. [Id]. Plaintiffs allege that these phone
calls—whether it was Ms. Johnson or anothéection agent—violated the FDCPA. [JdPlaintiffs
also allege that the phone calls invaded their privacy, Rigl. 28].

On March 22, 2010, Plaintiffs filed gswnder the FDCPA15 U.S.C. 88 1692t seq.
[Plaintiffs’ Complaint, Doc. 1]. Plaintiffs ab filed invasion of privacy claims under Tennessee
common law. [Id- On May 18, 2010, Defendants filed arsaer to the complaint. [Defendants’
Original Answer, Doc. 7]. In their Origin#@nswer, Defendants denied liability and raised ten
defenses. _[Id. On June 8, 2010, Plaintiffs moved tols seven of Defendants’ ten defenses.
[Plaintiffs’ Motion to Strike, Doc. 10]. On July 2, 2010, Defendants filed an Amended Answer
[Doc. 16], agreeing to withdraw foof the challenged defenses.€libsue is whether the remaining
challenged defenses should be stricken.

Il. STANDARD OF REVIEW
Rule 12(f) of the Federal Rules of Civil Procedure permits a court to “order stricken from

any pleading any insufficient defense or anguredant, immaterial, impertinent, or scandalous



matter.” Fed. R. Civ. P. 12(f'lhe Court of Appeals for the Sixth Circuit has advised that “because
of the practical difficulty of deciding cases withaufactual record it is well established that the

action of striking a pleading should be sparinglgdiby the courts. It is a drastic remedy to be

resorted only when required for the purposegistice.” Brown & Williamson Tobacco Corp. V.
United States201 F.2d 819, 821-22&ir. 1953). The court furtmedvised that “[a] motion to
strike should be granted only whéme pleading to be stricken hes possible relation to the
controversy.” Id. at 822 (emphasis added).

A motion to strike an affirmative defenseder Rule 12(f) “is proper if the defense is
insufficient; that is, if ‘as a mer of law, the defense cannot succeed under any circumstances.”
SEC. v. ThornNo. 2:01-CV-290, 2002 WL 31412440, at(2.D. Ohio Sept. 30 2002) (quoting

Ameriwood Indus. Int'l Corpv. Arthur Anderson & Cq.961 F. Supp. 1078, 1083 (W.D. Mich.

1997)). A motion to strike should not be grantddtie insufficiency of the defense is not clearly
apparent, or if it raises factual issues that ghbaldetermined on a hearing on the merits.” United

Statesv. Pretty Prods., In¢80 F. Supp. 1488, 1498 (S.D. Ohio 1991) (quotation marks and citation

omitted).
Federal courts across the country do not liaveorably upon motions to strike affirmative

defensesSee, e.g., Parks v City of Madisqr947 F.3d 948, at *2 (7Cir. 1991) (unpublished table

decision) (“A motion to strike proposes a drastimedy, and may not be a favored procedure in the
court. However, this view is generally appliedtiose motions to strike which attack affirmative

defenses.”) (citations omitted); Nugent v. Unum Life Ins. Co. of AmerieR. Supp. 2d—, 2010

WL 4780847, at *5 (D.D.C. Nov. 24, 2010) (“A courtdharoad discretion in ruling on a motion to

strike; however, striking portionsf a pleading is a drastic remedy, and motions to strike are



disfavored.”) (citations omitted); Reyher v. Trans World Airlines,, 1881 F. Supp. 574,576 (M.D.

Fla. 1995) (holding that motions to strike plesg should only be granted if “the matter sought to
be omitted has no possible relationship to the controversy, may confuse the issues, or otherwise
prejudice a party”).
lll.  ANALYSIS

A. First Defense: Speculative Nature oPlaintiffs’ Claim for Emotional Damages

In their Motion to Strike [Doc. 10], Plaintiffs challenge the following defense raised by
Defendants:

If Plaintiffs suffered damages dieged, any claim is speculative and
recovery cannot be had against Defendants.

[Defendants’ Original Answer, Do@, Pg. 28]. Plaintiffs argue thidis defense should be stricken
because “[t]his is not an affirmative defenseler the FDCPA.” [Plaintiffs’ Memorandum of Law
in Support of their Motion to Strike, Doc. 11, Pg. 4 response, Defendants argue that while the
defense does not apply to the FDCPA, it applie Plaintiffs’ invasion of privacy claims.
[Defendants’ Response to Plaintiffdotion to Strike, Doc. 14, Pg. 3].

Neither party is correct. As the Court vatbon explain, Defendants may raise the defense
as to Plaintiffs’ invasion of privacy claimdn addition, Defendants may raise the defense as to
Plaintiffs’ request for actual damages (in the form of emotional distress) under the FDCPA.

1. The Defense May Be Raised as Riaintiffs’ Invasion of Privacy Claims

In Tennessee, the tort of “invasion of privatys been divided into four separate causes of
action. This includes (1) the unreasonable intrusion upon a plaintiff's seclusion; (2) the public
disclosure of private facts; (3) false light; gddl the appropriation of another’'s name or likeness

for advertising or other business purposé&est v. Media Gen. Convergence, J&& S.W.3d 640,
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642 (Tenn. 2001). While the Tennessee Supremet®as only recognized false light and the

unreasonable intrusion as causes of actsrGivens v. Mullikin ex rel. Estate of McElwangegb

S.W.3d 383, 411 (Tenn. 2002), Tennessee courts of appeal have recognized the public disclosure
of private facts, and the appropriation of dsts name or likeness, as causes of actes,

Lineberry v. LockeNo. M1999-02169-COA-R3-CV, 2000 WL 1050627, at*2 (Tenn. Ct. App. July

31, 2000); Parr v. Middle Tenn. State UniNo. M1999-01442-COA-R3-CV, 1999 WL 1086451,

at *2-3 (Tenn. Ct. App. Dec. 3, 1999).

In this case, Plaintiffs have filed two invasiornpoivacy claims. First, Plaintiffs allege that
Defendants invaded their privacy by “publicizing” private facts. Second, Plaintiffs allege that
Defendants unreasonably intruded upon the seclusion of their private affairs.

In Tennessee, plaintiffs may recover actleahages—which includes damages for emotional
distress—based upon invasion of privataims. In their answer (both the original and amended),
Defendants argue that Plaintiffs’ request for eoral damages is speculative. In Tennessee, “[i]t
is well settled that the party séletf damages assumes the burden of proof as to those damages.”

Brandenburg v. Hayeslo. E2009-00405-COA-R3-CV, 2010L 2787854, at *5 (Tenn. Ct. App.

Feb. 2, 2010) (citing Waggoner Motors;ln. Waverly Church of Christ59 S.W.3d 42, 57 (Tenn.

Ct. App. 2004)). In addition, “[dJamages canbet based on mere conjecture or speculation.”

Brandenburg2010 WL 2787854, at *5 (citing Overstreet v. Shoney’s,, S.W.3d 694, 703

(Tenn. Ct. App. 1999)). Whether there is a fakchssis for emotional damages will be learned
during the discovery process. There is maiugh evidence in the record, and too many issues in
dispute, for the Court to strike Defendants’ mffative defense. Accordingly, the Court finds that

Defendants may raise the defense as to Plaintiffs’ invasion of privacy claims.



2. The Defense May Be Raised &g Plaintiffs’ Request for Actual
Damages Under the FDCPA

Under the FDCPA, plaintiffs may recover “statutory” damages, “actual” damages, and
attorney’s fees and costs—each requiring diffepeodf. 15 U.S.C. § 1692&). As one court has
explained, “all that is required for an awardsbhtutory damages is proof that the statute was
violated, although a court must then exercisdigsretion to determine how much to award, up to

the $1,000.00 ceiling.”_Saving v. Computer Credit,,|64 F.3d 81, 86 (2d Cir. 1998). All that

a plaintiff must do to obtain statutory damaggw e that the defendant violated the FDCPA. As
the Court of Appeals for the SixCircuit has explained, the FDCPA calls for “strict liability . . .
meaning that a consumer may recover statutamyages if the debt collector violates the FDCPA

even if the consumer suffered no actual damagesd. Home Loan Mortg. Cor®03 F.3d 504,

513 (8" Cir. 2007). Because the FDCPA is sirict liability statute—with very few
exception$-Defendants may not raise their “speculation” defense as to Plaintiffs’ request for
statutory damages under the FDCPA.

However, the Court finds that Defendants magea#he affirmative defense as to Plaintiffs’
request for actual damages (in the form ofogamal distress) under the FDCPA. Under the
FDCPA, actual damages includes “out of pocket expenses, [damagper$orfal humiliation,
embarrassment, mental anguish, and/or emotional distress that results from defendant’s failure to

comply with the FDCPA.”_Miltorv. Rosicki, Rosicki & Assoc., P.CNo. 02 CV 3052(NG), 2007

WL 2262893, at *3 (E.D.N.Y. Aug. 3, 2007) (emphaaikied) (citation omitted). In a previous

decision,_Hoffman v. GC Servs. Ltd. P'shat.al., this Court held that plaintiffs may recover

2 SeePart lI.C



emotional damages under the FDCPA. No. 3:08-CV-255, at *28-32 (E.D. Tenn. Mar. 3, 2010). In
addition, the Court held that in order to obtain emotional damages, plaintiffs must satisfy the
standards under Tennessee law for intentional gliget infliction of emotional distress. [ld

Having decided that emotional damages masebevered under the FDCPA, the Court finds that
Defendants may raise their “speculation” defende &aintiffs’ request for actual damages under
the FDCPA.

Under the strict standard adopted by the ColiAppeals for the Sixth Circuit, Plaintiffs
have failed to show that Defendants’ affirmative defense has “no possible relation to the
controversy.” _Brown?201 F.2d at 822. Accordingly, Plaiffiéi Motion to Strike [Doc. 10] is
DENIED to the extent that Plaintiffs seek to strike Defendants’ “speculative” defense as to: (1)
Plaintiffs’ invasion of privacy claims; and (2) Ri&iffs’ request for actual damages (in the form of
emotional distress) under the FDCPA. Howeulgintiffs’ Motion to Strike [Doc. 10] is
GRANTED to the extent that Plaintiffs seek to strike the defense as to Plaintiffs’ request for
statutory damages under the FDCPA.

B. Comparative Fault

1. The Defense May Not Be Raised as to Plaintiffs’ FDCPA Claims

Plaintiffs have also challengdefendants’ “comparative faultlefense. In their Original
Answer [Doc. 7], Defendants asserted the following:

Defendants rely upon the doctrine of comparative fault, and
specifically assert the fault of Piffs in failing to fully understand

and comply with the agreements that they had entered into, and
further allege the comparative fault of Plaintiffs in causing or
continuing to [cause] any alleged emotional distress or invasion of

privacy experienced by them.

[Defendants’ Original Answer, Doc. 7, Pgs. 28-Fhe “comparative faulttiefense raised in the
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Amended Answer [Doc. 16, Pg. 28] is identitalthe Original AnswefDoc. 7, Pgs. 28-9].
Plaintiffs argue that the defense does mptiyato FDCPA claims. They are correct.

With very few exceptions, the FDCPA is aidt liability statute. Notably, the FDCPA
provides a “bona fide” defense under 15 U.S.C. § 1692k P&rt Ill.C. However, the statute
does not provide a comparative fault defense, and no court has adopted such rule. Accordingly,
Plaintiffs’ Motion to Strike [Doc. 10] i&SRANTED to the extent that Defendants’ “comparative
fault” defense is stricken as to Plaintiffs’ FDCPA claims.

2. The Defense May Be Raised as Riaintiffs’ Invasion of Privacy
Claims

In Mcintyre v. Balenting the Tennessee Supreme Court abandoned the doctrine of

contributory negligence and replaced it with aotiified” comparative fault system. 833 S.W.2d
52, 57 (Tenn. 1992). The court described the new system as follows:

Although we conclude that the af-nothing rule of contributory
negligence must be replaced, we nevertheless decline to abandon
totally our fault-based tort system. We do not agree that a party
should necessarily be able toaeer in tort even though he may be

80, 90, or 95 percent at fault. WWheerefore reject the pure form of
comparative fault.

We recognize that modified comparative fault systems have been
criticized as merely shifting thekitrary contributory negligence bar

to a new ground. However, we fele¢ ‘49 percent rule’ ameliorates
the harshness of the common law rule while remaining compatible
with a fault-based tort system. We therefore hold that so long as a
plaintiff's negligence remains less than the defendant’s negligence
the plaintiff may recover; in suehcase, plaintiff's damages are to be
reduced to the percentage of theakmegligence attributable to the
plaintiff.

Id. (citations omitted). Plaintiffs argue thaethcomparative fault” defense should be stricken

because “Defendants have failed to state any ifasigoport of this defense as to what agreements



they are referring to that Plaintiffs have fdil® understand and comply with and how Plaintiffs
were involved in getting the Defendants to makegdlecollection calls that resulted in causing the
invasion of their own privacy.” [Plaintiffd¥lemorandum of Law in Support of their Motion to
Strike, Doc. 11, Pg. 6]. In essence, Plaintiflant the Court to impose a heightened pleading
standard for defensésThis view, however, has not beadoated by the Court of Appeals for the
Sixth Circuit.

In Bell Atl. Corp. v. Twombly550 U.S. 544 (2007), and Ashcroft v. Igbkal-U.S. - - -, 129

S.Ct. 1937 (2009), the Supreme Court modified the pleading requirements for conigiaiatsal

% Rule 8(b) of the Federal Rules of CiRitocedure—which governs defenses—states that “in
responding to a pleading, a party must . . . state in short and plain terms its defenses to each claim asserted
against it.” Fed. R. Civ. P. 8(b)(1)(A). RulecBfwhich governs affirmative defenses—states that “[ijn
responding to a pleading, a party must affirmativedyesany avoidance or affirmative defense.” Fed. R.
Civ. P. 8(c)(1).

* Under Rule 8(a)(2) of the Federal Rules ofiRrocedure, a complaint must contain “a short
and plain statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P Ina)(2).
2007, the Supreme Court modified the pleading standard in the context of antitrusTwombly, 550
U.S. at 570. Notably, the Supreme Court heldithatder to survive a 12(b)(6) motion to dismiss—which
attacks the sufficiency of a mplaint—the plaintiff must “state a claim to relief thaplausible on its
face.” Id. (emphasis added). In 2009, the Supreme Court extendTwombly (or plausibility)
standard to all federal civil caselgbal, 129 S.Ct. at 1953.

Under the new standard, a claim is facially plalgsif the plaintiff “pleads factual content that
allows the court to draw the reasonable inferenatttie defendant is liable for the misconduct alleged.”
Id. at 1949 (citincTwombly, 550 U.S. at 556). While this is not akin to a “probability requirement,” the
plaintiff must show “more than a sheer po#gibthat a defendant has acted unlawfulhyld. (citing
Twombly, 550 U.S. at 556). This “requires more thaiela and conclusions, and a formulaic recitation
of the elements of a cause of action will not do.” TwombB0 U.S. at 555 (citations and quotation
marks omitted). In other words, a plaintiff must “pldadtual content that allows the court to draw the
reasonable inference that the defendahalde for the misconduct alleged.” IgbaP9 S.Ct. at 1949. A
plaintiff falls short if he pleads facts “merely consigtevith a defendant’s liability” or if the alleged facts
do not “permit the court to infer more than the mere possibility of misconduct. . .” Id.

In ruling upon motions to dismiss under Rule 3& a court must “construe the complaint in
the light most favorable to the plaintiff, acceptatiegations as true, and draw all reasonable inferences
in favor of the plaintiff.” DIRECTV, Inc. V. Trees, 487 F.3d 471, 476 ' Cir. 2007). However, the
court “need not accept as true legal conclusions or unwarranted factual infered. (quotingGregory
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and_Twombly the Supreme Court addressed Rule 8(ai(#)e Federal Rules of Civil Procedure,
the provision governing the pleading requirementsdonplaints. The Supreme Court did not state

in Twombly or Igball or in any decision since, that the “plausibility” standard also applies to

defenses. Likewise, the Court of Appdalsthe Sixth Circuit has not expanded Ighatl Twombly

to defenses.
Notwithstanding, district courts across the country are split on this isSee. e.g.,

McLemore v. Regions BankNo. 3:08-CV-21, 3:08-C\M 003, 2010 WL 1010092, at *13 (M.D.

Tenn. Mar. 18, 2010) (declining to apply Twomblpglausibility standard to affirmative defenses);

First Nat'l Ins. Co. of Am. v. Camps Seryhlo. 08-CV-12805, 2009 WL 22861, at *2 (E.D. Mich.

Jan. 5, 2009) (“Twombly’sinalysis of the ‘short and plain gatent’ requirement of Rule 8(a) is

inapplicable to this motion under RuleB(); Hahn v. Best Recovery Servs., L] Ko. 10-12370,

2010 WL 4483375, at *2-3 (E.D. Mich. Nov. 1, 2010) (holding the same). In McLenthee
plaintiffs attempted to strike the defendatsnparative negligence defense, arguing that k|
Twombly applies to affirmative defenses. 2010 WL 1010092, at *13. In particular, the plaintiffs
argued that “conclusory statents of comparative negligence” are insufficient. Tdhe district

court disagreed, holding that Twomband _Igbaldid not modify the pleading standard for

affirmative defenses. As the court explained:

On its face, Twomblwapplies only to complaints and to Rule 8(a)(2),
because the Court was interpreting that subsection’s requirement of
a short and plain statement of the claim showing that the pleader is

v. Shelby Cnty, 220 F.3d 433, 446 (6th Cir. 2000 ee also Igbal, 129 S.Ct. at 1949 (“[T]he tenet that a
court must accept as true all of the allegationsainatl in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elemehéscause of action, supported by mere conclusory
statements, do not suffice.”) (citiTwombly, 550 U.S. at 555). Ultimately, this determination—whether a
plaintiff's claim is “plausible”-is a “context-speciftask that requires the reviewing court to draw on its
judicial experience and common sense.” Ighab S.Ct. at 1950 (citations omitted).

11



entitled to relief. The opinion does not mention affirmative defenses
or any other subsection of Rule 8. Igh@tused exclusively on the
pleading burden that applies to plaintiffs’ complaints.

Id. (citations and quotations omitted).

The Court notes, however, that other courts have reached the oppositive con@esion.

e.g., Tracy v. NVR, Inc.No. 04-CV-6541L, 2009 WL 3153150, ’at (W.D.N.Y. Sept. 30, 2009)

(“Indeed, the_Twomblyplausibility standard applies witiqual force to a mimn to strike an

affirmative defense under Rule 12(f).”)) (citations omitted); Sun Microsystems, Inc. v. Versata

Enter., Inc, 630 F. Supp. 2d 395, 404 (D. Del. 2009) (applying Twondbdindard to strike

affirmative defenses); United States v. QuadiNo. 2:07-CV-13227, 2007 WL 4303213, at *4

(E.D. Mich. Dec. 6, 2007) (“Like the plaintiff, a defendant also must plead sufficient facts to
demonstrate a plausible affirmative defenseg.. Hbwever, because the Supreme Court and Court
of Appeals for the Sixth Circuhhave not expressly held that the heightened pleading standard
applies to defenses, this Court declines to adopt such a standard.

Under the current Sixth Circupproach, “an affirmative defense may be pleaded in general
terms and will be held to be sufficien . as long as it gives plaintftir notice of the nature of the

offense.” Lawrence v. Chabotl82 F. App’x 442, 456 {6Cir. 2006) (emphasis added) (quoting

5 Wright & Miller, Federal Practice and Procedure 8§ 1274)). In Lawrevideh involved a § 1983
civil rights action, the Court of ppeals held that it was sufficient for the defendants to plead that
they were “entitled to qualified immunity for alltadgties complained of ithis complaint.” _Id.

The Lawrencecourt relied upon an earlier decision_in Davis v. Sun Oil ®owhich the court

declined to strike an affirmative defense tHeggeed—in very general terms— that “Plaintiffs’ claims

are barred by the doctrine of res judicata.” 148 F.3d 606, 812i{61998). Recently, the Court

12



of Appeals held in a post-Twombtiecision that the defendant sufficiently pleaded a statute-of-
repose defense when its answer stated that “Rfauses of action are tvad in whole or in part

by the applicable statutes of limitations and repose.” Montgomery v. \B&fit.3d 455, 467 {6

Cir. 2009).

Because Twomblgnd_Igballdo not expressly apply to defenses, and because the Court of

Appeals for the Sixth Circuit has not expandedhéightened pleading, thourt declines to do
so. Accordingly, the Court finds that Defendamsiparative fault defeesyives Plaintiffs fair
notice of their defense. No more is required atdtsige. Whether Plaintiffs are partially liable—that
is, whether they were negligent—are facts that will be learned through the discovery process.
Accordingly, Plaintiffs’ Moton to Strike [Doc. 10] i®ENIED, to the extent that Plaintiffs seek to
strike the comparative fault defense as to the invasion of privacy claims.
C. “Bona Fide Error” Defense
The FDCPA contains two exceptions for imposing liability on debt collectors. Section
1692k(c), at issue here, provides that:
[a] debt collector may not be held liable in any action brought under this
subchapter if the debt collector sholay a preponderance of the evidence that
the violation was not intentional and resulted fronboma fide error
notwithstanding the maintenance of procedures reasonably adapted to avoid
any such error.
15 U.S.C. 8§ 1692k(c) (emphasis adfleThe debt collector carries the burden of proving that the

violation was: (1) unintentional; (2) a bona fide or good faith error; and (3) made despite “the

maintenance of procedures reasonably adapted to avoid the violation.” Johnson y3RidEl8d

1107, 1121 (10th Cir. 2002). Recenttiie Supreme Court held that mistakes of law—that is,

13



incorrect interpretations of the FDCPA-are not sabjo the bona fide error defense. Jerman v.

Carlisle, McNellie, Rini, Kramer, & Ulrich LPA130 S.Ct. 1605, 1614 (2010). drder to raise this

defense, it must be based upon clerical or “factualstakes.Seeid. (recognizing that the “broad
statutory requirement of proce@srreasonably designed to avoigyeéona fide error indicates that
the relevant procedures are ones that help to avoid errorsldéikeal or factual mistakes’)
(emphasis added).
In their Original Answer, Defendants raighé bona fide error defense (labeled “TENTH”

affirmative defense):

Plaintiffs’ claims are barred, inkvale or in part, because Defendants

did not act intentionally and/or Defdants’ actions, if in violation of

the Fair Debt Collection Practicést, which Defendants deny, were

the result of a bona fide error.
[Defendants’ Original Answer, Doc. 7, Pg. 29]. Rtdfs argue that this defense should be stricken
because “[a] debt collector must explain thecpaures and the manner in which they were adapted
to avoid error.” [Defendants’ Memorandum ofvL&n Support of their Motion to Strike, Doc. 11,
Pg. 9]. Again, Plaintiffs are attempting to impas heightened standard for pleading affirmative

defenses. At this stage in the proceedings, it is not necessary for the Defendants to explain what

types of procedures—if any—were used to preadlieged FDCPA violations. As the Court of

®> While the Supreme Court held that clerical éamtual errors are subject to the bona fide error
defense, it did not clarify the types of “factual” errthvat qualify. As the Court stated, “[w]hile factual
mistakes might, in some circumstances, constitute bon&ifides and give rise to violations that are ‘not
intentional’ within the meaning of § 1692k(c), we newd and do not decide today the precise distinction
between clerical and factual errors, or whatlki of factual mistakes qualify under the FDCPA’s bona
fide error defense. Jerman v. Carlisle, McNellie, Rini, Kramer, & Ulrich ,L'B3® S.Ct. 1605, 1618 n.12
(2010).
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Appeals for the Sixth Circuit has held, “an affative defense may be pleaded in general terms and
will be held to be sufficient... as long as it gives plaintifir notice of the nature of the offense.”
Lawrence 182 F. App’x at 456 (emphasis adde#)aving reviewed both the Original Answer
[Doc. 7] and the Amended Answi@oc. 16], the Court finds that &htiffs were given “fair notice

of the nature” of the defense. Nothing more is required. As the Court previously stated, the

heightened pleading requirements of Tworrdntyl_Igbaldo not apply to defenseSee Part 111.B.

Whether there is a factual $1a for the Defendants’ affirmative defense will be learned
during the discovery process. Under the ssiahdard adopted by the Court of Appeals for the
Sixth Circuit, Plaintiffshave failed to show that Defendaragfirmative defense has “no possible

relation to the controversy.” Brow201 F.2d at 822. Accordingly, Plaintiffs’ Motion to Strike

[Doc. 10] isDENIED, to the extent that Plaintiffs seek to strike Defendants’ bona fide error defense
under 15 U.S.C. § 1592k®.
V. CONCLUSION

Based on the foregoing, Plaintiffs’ Motion to Strike [Doc. 10GRANTED IN PART

AND DENIED IN PART . The Court makes the following rulings:

u Defendants may raise the “speculative naturéémge as to Plaintiffs’ invasion of privacy
claims.
L] Defendants may raise the “speculative nature” defense as to Plaintiffs’ request for actual

damages under the FDCPA.

u The “comparative fault” defense is stricken as to Plaintiffs’ FDCPA claims.
u Defendants may raise the “comparative faultfedse as to Plaintiffs’ invasion of privacy
claims.

L] Defendants may raise the “bona fide errorfedse (15 U.S.C. § 1592k(c)) as to Plaintiffs’
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FDCPA claims.

IT 1S SO ORDERED.

ENTER:

s/ Thomas W. Phillips

United States District Judge

16



