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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
KNOXVILLE DIVISION
DEBORAH L. MCKENNON,

Plaintiff,

V. No. 3:10-CV-246

JAYESH G. PATELgt al,

N N N N N N N N

Defendants.

N

MEMORANDUM OPINION

This civil action is before the court for considaya of “Defendants’ Motion
to Dismiss” [doc. 4]. Plaintiff has filed a resgan[doc. 8]. Oral argument is unnecessary,
and the motion is ripe for the court’s determinati&or the reasons stated herein, the motion

will be granted, and this case will be dismissed.

l.
Background
On November 16, 2009, plaintiff, along with two ethndividuals, filed a
complaint against Jayesh Patel individually anded®iver Bend Inn, Regency Inn, Inc., and
Park Grove Inn, Inc. They brought suit on beh&themselves and others similarly situated
for alleged violation of the Fair Labor Standarag AFLSA”). The complaint alleged that
plaintiff McKennon was employed as a desk clerkfiune 27, 2007, through June 9, 2009,

at the River Bend Inn. The plaintiffs contendeat tiney were not paid overtime wages as
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required by the FLSA. There were also allegatiartee complaint concerning defendants
making cash payments to the plaintiffs withoutrénguired federal withholding deductions.
22. For some overtime hours worked, Defendants paid
Plaintiffs and all others similarly situated thstraight
time rate in cash without required federal withadd
deductions (federal income taxes, social secuaites,
and medicare taxes), and failed to pay them their
overtime rate.
23. Defendants’ payments of cash to Plaintiffs dhothers
similarly situated without required federal withtimig
deductions was and is in violation of law, incluglihe
Internal Revenue Code and Treasury Department
regulations.
The first case never reached the stage of haviegrasentative class conditionally certified
because on March 3, 2010, an offer of judgment swdsmitted by defendants to the
plaintiffs’ counsel. On March 5, 2010, a noticeaoteptance of offer of judgment, along
with a copy of the offer of judgment signed andedaby all three individual plaintiffs, was
filed with the court. The Clerk of the court emtérjudgment on April 27, 2010, and a
satisfaction of judgment was filed on April 30, 201
Barely a month later, on June 2, 2010, McKennomalbled the present
lawsuit against Jayesh Patel and Jyotiben Patggias wife), individually and d/b/a River
Bend Inn, and Regency Inn, Inc. The complaintrezfees that plaintiff was employed by

Patel and/or Regency as a desk clerk from Jun2d®7, to June 9, 2009, at the River Bend

Inn. The complaint represents that the Patels, avamage, and operate the River Bend Inn.



The current complaint also contains allegations ttia plaintiff and another
desk clerk, Jon Brown, were not paid for overtime @nat they received straight pay in cash.

20. For some overtime hours worked, Defendants paid

McKennon and Brown their straight time rate in cash
without required withholding deductions (federalome
taxes, social security taxes, and medicare taxas),
failed to pay them their overtime rate.

21. Defendants had a plan, policy, and/or patterd an
practice of paying its non-exempt employees their
straight time rate by cash without required federal
withholding deductions for some overtime hours veark
and failing to pay them their overtime rate.

Jon Brown was a plaintiff in the first lawsuit thaas settled.

Also according to the allegations in the secondaiamt, McKennon informed
the U.S. Department of Labor about this practideictv ultimately led to a confrontation
with the Patels and her dismissal. Plaintiff there assets a claim for retaliatory discharge
under the FLSA, the Tennessee Public Protection &otl Tennessee common law.
Plaintiff's retaliatory discharge claims under Teasee law also involve her contention that
she was fired because she would not remain sitenttahe Patels’ false advertising of room
rates.

Now before the court is defendants’ motion to dgsnin which defendants

argue that the current lawsuit should be dismigsesgd on the doctrine ods judicata.



.
Standard of Review

Defendants’ motion is brought pursuant to Federde®f Civil Procedure
12(b)(6). Rule 12(b)(6) authorizes dismissal of a complaintfailure to state a claim upon
which relief can be granted.” In resolving a motunder Rule 12(b)(6), the court must
“construe the complaint in the light most favoratdehe plaintiff, accept its allegations as
true, and draw all reasonable inferences in faf/threoplaintiff.” Directv, Inc. v. Treesi87
F.3d 471, 476 (6th Cir. 2007). “The factual allegras, assumed to be true, must do more
than create speculation or suspicion of a legalynzable cause of action; they must show
entitlemento relief.” League of United Latin Am. Citizens v. Brede&8® F.3d 523, 527
(6th Cir. 2007) (emphasis in original) (citiBgll Atlantic Corp. v. Twomb)\650 U.S. 544,
555 (2007)). “[A] complaint must contain suffictdactual matter, accepted as true, to state
a claim to relief that is plausible on its faceclaim has facial plausibility when the plaintiff
pleads factual content that allows the court tomdthe reasonable inference that the
defendant is liable for the misconduct alleged$hcroft v. Igbal129 S. Ct. 1937, 1949
(2009) (internal quotation marks and citation oedjt “To survive a Rule 12(b)(6) motion
to dismiss, plaintiff's pleading for relief musigwide ‘more than labels and conclusions, and

m

a formulaic recitation of the elements of a causaction will not do.”” Bowman v. United

States304 F. App’x 371, 374 (6th Cir. 2008) (citiAgs’'n of Cleveland Fire Fighter§02



F.3d 545, 548 (6th Cir. 2007) (quotifigvombly 550 U.S. at 555)).

In addressing a motion under Rule 12(b)(6), thertctmay consider the
Complaint and any exhibits attached thereto, puklkords, items appearing in the record
of the case and exhibits attached to defendantt®mtw dismiss so long as they are referred
to in the Complaint and are central to the clairostained therein.’Bassett v. Nat'l
Collegiate Athletic Ass' 1628 F.3d 426, 430 (6th Cir. 2008) (citation oetitsee also Gee
v. UnumProvident CorpNo. 1:03-CV-147, MDL 1:03-MD-1552, 2005 WL 53484at *7
(E.D. Tenn. Jan. 13, 2005) (“[I]f documents araeitied to, incorporated by, or specifically
referred to in the complaint, they are consideraad pf the complaint and the Court may
consider them.”) (citingVeiner v. Klais & Co., Ing108 F.3d 86, 89 (6th Cir. 199¥)enture

Assocs. Corp. v. Zenith Data Sys. Cp887 F.2d 429, 431 (7th Cir. 1993)).

.
Analysis
Defendants contend that the claims raised in ptBsturrent lawsuit are
barred by the doctrine o¢s judicata “Tennessee recognizes the traditional doctrime®
judicata, which is a claim preclusion doctrine that pronsofmality in litigation. The
doctrine bars a second suit between the same partigheir privies on the same cause of

action with respect to all the issues which werearld have been litigated in the former



suit.” Calaway v. SchuckeB95 F. App’x 251, 254 (6th Cir. 2010) (interrrgplotation marks
and citations omitted). “Claim preclusion opesaés an absolute bar to any subsequent
action between the same parties with respect twy evatter that was actually litigated in the
first case, as well as every ground of recovery thght have been presentinson v.
BWXT Y-12, L.L.CNo. 3:08-CV-82, 2008 WL 4452451, at *3 (E.D. TeBept. 29, 2008)
(quotingBlack v. Ryder/P.1.E. Nationwide, Ind5 F.3d 573, 582 (6th Cir. 1994)).

“Parties asserting a res judicata defense must detnade (1) that a court of
competent jurisdiction rendered the prior judgmg)tthat the prior judgment was final and
on the merits, (3) that both proceedings involveddame parties or their privies, and (4) that
both proceedings involved the same cause of atti@erber v. Holcomp219 S.W.3d 914,
917 (Tenn. Ct. App. 2006) (quotingpung v. Barrowl30 S.W.3d 59, 64 (Tenn. Ct. App.
2003));see also Calawayd95 F. App’x at 254. “The primary purposes @& tloctrine are
to promote finality in litigation, prevent incongsit or contradictory judgments, conserve
legal resources, and protect litigants from thet eosl vexation of multiple lawsuits.”
Creech v. Addingtgr281 S.W.3d 363, 376 (Tenn. 2009) (citations ceditt

Application of Res Judicata Factors

Plaintiff accepts that the offer of judgment aceelpby the plaintiff and the
final judgment entered by this court have the saffext as a judgment on the meritsies
judicatapurposes. Indeed, a consent judgment doesrikeayadicataeffect.

[A] consent judgment operates adjudicatato the same
extent as a judgment on the merits. Much likedgment on

6



the merits, an agreed judgment of dismissal ineseéint of a

controversy is conclusive, not only on the mattectually

raised and litigated, but it is also conclusive exery other

matter that could have been litigated and decidethancident

to or essentially connected with the subject mattéhe prior

litigation.

Gerber v. Holcomp219 S.W.3d 914, 917-18 (Tenn. Ct. App. 2006) fgtion marks and
citations omitted). Therefore, the first two elentsehave been met.

As to the third factor, defendant states that tiemne new party, Jyotiben
Patel, the wife of defendant Jayesh G. Patel. shayeas a defendant in the first case.
Plaintiff points out that this new defendant wasinahe first lawsuit, which also had three
named plaintiffs, so the parties are not the sambe significant consideration here,
however, is the identity of the defendants in tfaise in comparison with those in the first
lawsuit. McKennon is the only plaintiff who chosefile a second suit, so the analysis
focuses on the defendants in both cases.

The fact that Jyotiben Patel was not a party tditeelawsuit does not mean
the third factor has not been met. This factounes the same parties their priviesbe
involved in both lawsuits. Neither party makes thigument; yet it is conclusive as to this
factor. “The words ‘privy’ and ‘privity’ do notecessarily have the same meaning in the
context of res judicata as they do in the contéxtomtractual relationships.’Acuity v.
McGhee Eng’g, In¢ 297 S.W.3d 718, 735 (Tenn. Ct. App. 2008). tHa context of res

judicata, the term ‘privity’ does not denote radatships between the parties themselves, but

rather concerns a shared identity of interestsingldo the subject matter of the litigation.”
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Edwards v. City of Memphidlo. W2007-02449-COA-R3-CV, 2009 WL 2226222, at *3
(Tenn. Ct. App. July 27, 2009) (internal quotatinarks and citations omittedee also
Harris v. St. Mary’s Med. Ctr., Inc726 S.W.2d 902, 905 (Tenn. 1987). “In otherdsor
privity is not established by parties being lega@ibnnected, either by contract, blood, or
some other means, but rather whether they can the@resame legal rights asserted to the
subject matter."Suntrust Bank v. Stonedo. 3:07-cv-397, 2009 WL 998403, at *2 (E.D.
Tenn. Apr. 14, 2009) (citations omitted).

In the second complaint, Jyotiben Patel is ideedithlong with her husband
as plaintiff's employer. They are both also idieti as persons who managed, supervised
and directed the day-to-day business affairs ofRher Bend Inn where plaintiff was
employed as a desk clerk. Thus, Jyotiben was ated¢o plaintiff's employment in both
lawsuits and therefore has an identity of interélsgt is, a mutual or successive interest to
the same rights."State ex rel. Cihlar v. Crawfor89 S.W.3d 172, 180 (Tenn. Ct. App.
2000). Therefore, the third factor has been met.

The fourth and final factor requires a showing thi@h cases involve the same
cause of action. Defendants contend that thisHastbeen established already simply
because when the second lawsuit was filed the abuough a magistrate judge, found the
two cases similar and therefore assigned the sexasedo the undersigned. Defendants are
mistaken. An evaluation made pursuant to LocaéRu2(d)(3) to determine whether cases

are related is a function of the court’s interrede assignment procedures only and has no



binding precedential effect foes judicatapurposes. The court, therefore, will look to
applicable legal authority to determine whethes tourth factor has been met.

In Creech v. Addingtqr281 S.W.3d 363, 379 (Tenn. 2009), the Tennessee
Supreme Court adopted the “transactional” standerdut in the Second Restatement for
determining whether faies judicatapurposes two proceedings constitute the same cause
of action. “Under the transactional approach aeidgn Creech the concept of a
transaction is . . . used in the broad sense, andates a natural grouping or common
nucleus of operative factsRoberts v. VaughmNo. W2008-01126-COA-R3-CV, 2009 WL
1608981, at *7 (Tenn. Ct. App. June 10, 2009) (mdkquotation marks and citations
omitted). The transactional standard is definefbb@ws:

When a valid and final judgment rendered in an oacti

extinguishes the plaintiff's claim . . ., the clagwtinguished

includes all rights of the plaintiff to remediesaatst the

defendant with respect to all or any part of tlamsaction, or

series of connected transactions, out of whiclatt®en arose.
Creech 281 S.W.3d at 379 (quoting Restatement (Secandl)dgments § 24(1) (1982)).
“Two suits, therefore, shall be deemed the sameseaf action’ for purposes of res judicata
where they arise out of the same transaction eriassof connected transactiondd. at
381.

The Tennessee Supreme Courtdreechnoted that for purposes oés

judicatathe term “transaction” “is intended to be analogtm the phrase ‘transaction or

occurrence’ as used in the Federal Rules of Cinait®dure.”Id. at 380.



The Sixth Circuit applies a “logical relationshigést to

determine whether claims arise out of the sama$aation or

occurrence” as the phrase is used in the fedetal on

compulsory counter-claims. Under this approadhintd arise

out of the same transaction or occurrence if theds of law

and fact raised by the claims are largely the samiewhether

substantially the same evidence would support fortedooth

claims.

Roberts 2009 WL 1608981, at *7 (internal quotation maaksl citations omitted).

The fourth factor has also been met in this casaume both lawsuits arise
from the same series of connected transactionth IB@suits concern allegations regarding
a failure to pay plaintiff overtime and impropepgying wages in cash in violation of the
FLSA. The complaints include allegations pertaynio plaintiff's employment as a desk
clerk at the River Bend Inn from June 27, 2007ulgh June 9, 2009. The first complaint
references plaintiff's employment dates, so sharbiéad been terminated prior to its filing,
and her retaliatory discharge claim was knownattime. In addition, Jon Brown, the desk
clerk whose overtime pay plaintiff alleges she sddgpm the Patels, which resulted in her
termination, was a plaintiff in the first lawsufthus, all of the events surrounding plaintiff's
termination as alleged in the second complaint \weosvn to her when the first lawsuit was
filed. These events are all based on the saméessef connected transactions,” and
therefore involve the same cause of action.

Plaintiff argues that the retaliatory dischargenstacould not have been

brought in the first lawsuit because it was a repnéative action. That is incorrect. The

lawsuit was brought by the three plaintiffs “theiwnes” and on behalf of others. The
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individual plaintiffs could have asserted indivitlaims, a practice that is done in FLSA
cases.See Bowman v. CrossmaiMo. 3:09-CV-16 (E.D. Tenn.p(iginal plaintiff brought
individual claims based on state and federal lat+io plaintiff allowed to amend complaint
to add state law claims]’Neal v. Kilbourne Med. Labs., IndNo. 05-50, 2007 WL 956428
(E.D. Ky. Mar. 28, 2007) (original complaint asgsgtonly FLSA claim amended to include
claims for retaliatory discharge, wrongful discrgrgnd breach of promisefoats v.
Nashville Limo Bus, LLCNo. 3-10-0759, 2011 WL 308403 (M.D. Tenn. Jan. Z111)
(complaint for “collective action” under FLSA alswluded claim for retaliatory discharge
under FLSA).

The doctrine ofes judicataapplies to bar not only claims that have been
litigated but also all claims that “could have bé#@gated in the former suit.’Massengill
v. Scotf 738 S.W.2d 629, 631 (Tenn. 1987). Plaintiff cblbhve brought her retaliatory
discharge claims in the first lawsuit. All the fpeent facts were known to her at that time,
and she could have pursued her individual claimthat case. The fact that it was a
“collective action” is not dispositive, as individiand state law claims can be included in
such an FLSA lawsuit when the claims involve thes®&perative facts, like in this case.

Furthermore, the first complaint was brought bygteentiffs as individuals
and as representatives of others similarly situdtkmvever, the case never reached the
conditional class certification stage because thmfiffs settled their personal individual

claims before a motion for conditional certificatiovas ever filed. Thus, all of the factors
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for a finding ofres judicatahave been met, and all of the claims in plairgifiecond lawsuit
are accordingly barred.
V.
Conclusion
Therefore, for the reasons stated herein, defesdantion to dismiss will be
granted, and plaintiff's complaint will be dismislseAn order consistent with this opinion

will be entered.

ENTER:

s/ Leon Jordan
United States District Judge

12



