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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BARBARA GILLEY, )

Plaintiff, ;
V. ; No.: 3:10-CV-251-TAV-HBG
ELI LILLY AND COMPANY, ))

Defendant. ))

MEMORANDUM OPINION AND ORDER

This civil matter is before the Coudn Plaintiff's Motionto Alter or Amend
Court’'s Partial Summary Judgmt [Doc. 136], plaintiffsMotion to Leave to Amend
Complaint [Doc. 140], and gintiffs second Motion toLeave to Amend Complaint
[Doc. 141]. Defendant filed a responsetie motion to alter or amend [Doc. 138], and
plaintiff replied [Doc. 139]. Defendant, Wwever, did not respond to the motions to
amend the complaint, and the time for doing so has paSssit.D. Tenn. L.R. 7.1, 7.2.

On June 17, 2013, defendant filedrenewed motion for dismissal or other
sanctions based upon plaintifithscovery violations [Docl119]. This motion followed
the Court’'s April 18, 2013 order [Doc.0I] adopting Magistte Judge H. Bruce
Guyton’s April 2, 2013 Repband Recommendation (“R&RTPoc. 106] ondefendant’s
February 20, 2013 motion to dismiss as #ane for discovery abuse and for spoliation
[Doc. 94]. In defendant’suhe 17 motion for sanctions, datlant sought dismissal based

on plaintiff's discovery violations, includg her belated pragtion of relevant
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documents (some of wiiccontradicted assertions and ifioss plaintiff had previously
taken in this case), her production offraudulent document, hedisavowal of her
interrogatory answers, her inconsistel@position testimony regarding the fraudulent
document and other matters, and her failureamply withthe Court’'s April 18, 2013,
order regarding the productioof additional documents. Plaintiffs deadline for
responding to defendant’s mmn for sanctions was July 12013. Instead of filing a
response, plaintiff filed a motion for extensiof time [Doc. 126], which was denied on
July 8, 2013 [Doc. 127], leaving plaintiff treedays to file a response if she chose.
Instead, plaintiff filed a notice of appea, motion for recusal, and a motion to stay
[Docs. 128, 129, 130]. On July 15, 20Magistrate Judge Guyton issued an R&R on
defendant’s motion for sanctions recommendirsgnisal with prejudice [Doc. 131]. On
July 31, 2013, plaintiff fild a two-sentence response to the R&R [Doc. 132], objecting
because the R&R was entered after plairtdfl filed the notice of appeal, motion for
stay, and motion for recusal. On August 2913, this Court entedean order [Doc. 135]
granting defendant’'s motion for sanctipngdopting the R&R in whole, denying
plaintiff's motions to stay and faecusal, and dismissing the lawsuit.

Shortly thereafter, on September 26, 20a@intiff filed Plaintiff's Motion to
Alter or Amend Court’s Partial Summary JudgrfDoc. 136]. In that motion, plaintiff
contends the Court erred in dismissing theslait because dismissal is a harsh remedy
and other, less drastic sanctianay have been appnoate; plaintiff's efforts to comply

with her discovery obligationsere hindered by her previousunsel; defendant suffered
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no prejudice by plainff's belated production; and th€ourt’'s August29, 2013 order
granting defendant’s motion feanctions neglected to dissuits reasoning for adopting
Magistrate Judge Guyton's R&R.

“A district court may grant a Rule 5)(motion to alter or amend judgment only
if there is: ‘(1) a cleaerror of law; (2) newly discoved evidence; (3an intervening
change in controlling law; or (4) a nesal prevent manifest injustice.”Henderson v.
Walled Lake Consol. Schgl69 F.3d 479, 496 {6 Cir. 2006) (quotingntera Corp. V.
Henderson 428 F.3d 605, 620 (6th Cir. 2005)Rule 59 motions araot “intended as a
vehicle to re-litigate previously consideressues; should nobe utilized to submit
evidence which could ka been previously submitted in the exercise of reasonable
diligence; and are not the proper vehicle toragieto obtain a reversal of a judgment by
offering the same argumenpseviously presented.”Kenneth Henes Special Projects
Procurement v. Cont’'| Biomass Indus., In86 F. Supp. 2d 72726 (E.D. Mich. 2000)
(emphasis and citation omittedee also Sault Ste. Marie Tribe of Chippewa Indians v.
Engler, 146 F.3d 367, 3746th Cir. 1998) (notimg that a Rule 59(e) motion “is not an
opportunity to re-argue a casedr an avenue to raisegaments that “could have, but
[were] not” raised before (citation omittedBi-Sadoon v. FISI*Madison Fin. Corpl88
F. Supp. 2d 899, 902M.D. Tenn. 2002) (noting thaad Rule 59 motion is not an
opportunity for a party to “reargue its priorguon in the hope that the court will change

its mind”).



Regarding her argument that dismissalngluly harsh and thahe Court failed to
consider less drastic sanctions, plaintiff atib identify any legal authority that would
suggest that the dismissal wasar error of law or manifestly unjust. &mn the R&R,
which this Court adopted, Magistrate Judgeyton considered vather lesser sanctions
were appropriate. He deteémad, and the Court aged, that they we not appropriate
because lesser sanctions had been impdsad they failed to deter plaintiff's
noncompliance with digwery obligations.

With respect to plaintiff's contention thlaér discovery abuses were attributable to
her prior counsel, the Court finds thisgament unavailing. Parties are bound by
counsel's conductSee Link v. Wabash R. C870 U.S. 626, 63834 (1962) (“Petitioner
voluntarily chose this attorney as his reprgative in the action, and he cannot now
avoid the consequences of the acts or omissbtisis freely selected agent. Any other
notion would be wholly incongisnt with our system of repsentative litigation, in which
each party is deemed bal by the acts of his lawyer-agent . . . United States v.
Reyes307 F.3d 451, 458 (6th Ci2002) (“Counsel’s conduct @lso attributable to his
client.”). Nonetheless, the ielence plaintiff identifies to sayport her contention that her
previous counsel refused axcept the documents she was ordered to produce is not
newly discovered evidence&see GenCorp, Inc. v. Am. Int’l Underwriteds’8 F.3d 804,
834 (6th Cir. 1999) (“To constitute ‘newlystiovered evidence,’ thevidence must have

been previously unavailable.”).



Next, considering plaintiff's argumerthat defendant wasot prejudiced by
plaintiff's discovery violatims, the Court disagrees. Moxer, with respect to this
argument, plaintiff does not identify anywlg discovered evidence or any intervening
change in controlling law. The Court alsads no clear error of law, nor any manifest
injustice. Finally, plaintiffasserts that the Court did ndiscuss its reasoning in the
August 20, 2013 order. The Court, however, did express its reasoning in that order and
found no merit in plaintiffobjections to the R&R.

Overall, plaintiff identifies no new ewshce, no new legal authority, and no legal
authority the Court overlooked in grantingetimotion for sanctions. Moreover, plaintiff
does not identify any arguments or evidence tmte or could not have been raised in
her previous opportunities to oppose thetioro for sanctions. Indeed, the evidence
plaintiff relies upon in her motion to alter amend appears to have been available to her
prior to the deadline foresponding to defendant’s motiofts sanctions and before the
time to file objections to the R&R, as tkeidence was referencad other filings with
the Court. The Court also finds that theras no manifest injustice in dismissing this
action. While there is no general defiaiti of manifest injustice, this Court has
previously noted that “a showing of marsfeinjustice requires that there exist a
fundamental flawin the court’s decision that withbgorrection would lead to a result
that isboth inequitable and not ilne with applicable policy United States v. Jarnigan
No. 3:08-CR-7, 2008 U.SDist. LEXIS 60395, at *7 (B. Tenn. July 25, 2008)

(emphasis in original) (citation omitted). dCourt does not find those circumstances
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present here. Accordingly, for these was the Court will deny Plaintiff's Motion to
Alter or Amend Court’s Partial Summary Judgment [Doc. 136].

Turning next to plaintiffsmotions to amend, plaintiff's motions ask for leave to
file an amended complaint; yet, plaintiféittaches to those motions, not a proposed
amended complaint as required by Local RL8el, but documents in further support of
her motion to alter or amend. The Court hassidered those filings in determining the
merits of plaintiff's motion to alter or amdnand to the extent that plaintiff requests
leave to amend her complainhe Sixth Circuit Court of Appeals has stated that
“[flollowing entry of final judgment, a party may not seél amend their complaint
without first moving to alter, set aside orcase judgment pursuant to either Rule 59 or
Rule 60 of the Federal Ras of Civil Procedure.”Morse v. McWhorter290 F.3d 795,
799 (6th Cir. 2002). Because the Court fipdsintiff's motion to alter or amend lacks
merit, it will therefore deny plairffis motions to amend the complaint.

For the reasons stated herein, PlaintiMstion to Alter orAmend Court’s Partial
Summary Judgment [Doc. 13gjlaintiff's Motion to Leae to Amend Complaint [Doc.
140], and plaintiff’'s seconMotion to Leave to Amend Cortgint [Doc. 141] are hereby
DENIED.

IT IS SO ORDERED.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE




