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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
NORTHERN DIVISION AT KNOXVILLE

United States of America
exrel. Vicky White,

Plaintiff-Relator,
No.: 3:10€V-394PLR-CCS
V.

Gentiva Health Services, Inc

N N N N N N N N N N N

Defendant.

Memorandum Opinion and Order

On September 8, 2010, Vicky White filedis qui tam action under the federaFalse
Claims Act, 31 U.S.C.83729,et seq. After the United States declined to intervels, White
served Gentiva with a summons. Presently before the Court is Gentiva’s motiomits d
failure to state a claim. For the reasons that follow, Gentivaigon is granted in part and
denied in part.

I. Background

A. Legal Background

The False Claims Act imposes civil liability for knowingly presenting or causirggeto
presented false or fraudulent claims to the United States Governmenyhoerngaor approval.
31 U.S.C. 8§ 3729(a)(@4). It also imposes liability for knowingly employing a false record or
statement to conceal, avoid, or decrease an obligation to pay or transmitanpnaggyerty to the
government-what isknown as a “reverse” false clainB1 U.S.C. § 3729(a)(1)(G)See, e.g.,

United Sates ex rel. Winkler v. BAE Sys., Inc., 957 F.Supp.2d 856, 876 (E.D. Mich. 2013).
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Those who violate the False Claims Act are liable for civil penaltie® 10,000 and treble
damagesld. To promote enforceamt of the False Claims Acfprivate individuals (called
“relators”) canbring qui tam® actions on behalf of the Unitestates 31 U.S.C. § 3730(19).
After the relator files its complaint, the United States has the optiomtefvening and
conducting the litigation itself. 31 U.S.C. 3 30(b)(4)(B). If the government opts not to
intervene the relator may proceeddividually. 31 U.S.C. § 3730(c)(3)Successful relators are
awarded a portion of the winnings ranging from 10 to 30 percent depending on the redéor’s
in the case ahwhether or not the government chosentervene 31 U.S.C. § 3730(d). This
award encourages “whistleblowers to act as private attogeysral in bringing suits for the
common good.” United States ex rel. Poteet v. Medtronic, Inc., 552 F.3d 503, 5076th Cir.
2009) (quotations omitted).

The False Claim Act's award to the relator has the side effect of encouraging
opportunistic plaintiffs to bring parasitic lawsuits in the hopes of profiting from igubl
information. To encourage private citizens to expose fraud while discouraging oppiartunis
plaintiffs, the False Claims Act bars certgin tam actions, includingqui tam actions based on
allegations that are already the subject of a civil suit to which the governneepiisy, orqui
tam actions based oa fraud that has already bepublicly discloed 31 U.S.C 8§ 3730(e)(4).
See also Poteet, 552 F.3d at 507.

The False Claimé&ct applies to claims submitted by healthcare providers to Medicare
and Medicaid;indeed,one of its primary uses has been to combat fraud in the healthcare field.
United Sates ex rel. Osheroff v. HealthSpring, Inc., 938 F.Supp.2d 724, 732 (M.D. Tenn. 2013)

(quotingChesbrough v. VPA P.C., 655 F.3d 461, 466 (6th Cir. 2011)).

! The Latin phraseui tam pro domino rege quam pro se ipso in hac parte sequitar (often shotened toqui tam)
means “who as well for the king as for himself sues in the matter.” 'Blaak Dictionary, 1368 (9th ed. 2009).



Medicare beneficiaries who are homebound can receive certain medically necessar
services at homeSee 42 U.S.C. 88 1395f(a)(2)(C), 1395n(a)(2)(AThese services generally
include skilled nursing, physical therapy, speech-pathology therapy, and eacaltterapy.

Homehealth agency'patients are referredr homehealth services by their physicians
who are required taertify that the patient is under their care, that the physician has established
and will periodically review a 6day plan of care, that the patient is homebound, and that the
patient requires ree of the types ohomehealth services that qualifies for Medicaréfter
receiving a patient referrad,homehealth agencys required tgorovideits own patientspecific,
comprehensivassessmentalledan Outcome and Assessment Information Set (“OASI82)
C.F.R. 8484.55. During this initial assessment, the horhealth agency must determine the
immediate care and support needs of the patientfaniedicare patients, determine eligibility
for the Medicare home health benefit, including homebound sthdus.

A 60-day plan of care is called an “episode&fter each episode, a patient must be
recertified to receive funds from Medicare. To be recertified, the patient’sciamysnust
review and sign the patiéstplan of care, making any necessary changes, anlothhehealth
agency must complete a new assesspagradetermire that the patient is still eligible receive
Medicarefunded homeiealth services.

A Medicare beneficiary is homebound if, due to underlying illness or injury, the
beneficiary has conddns that restrict the ability to leave the home. Medicare Benefit Policy
Manual, ch. 7, § 30.1.1. Homebound status does not require a beneficiary to be bedridden;
instead a beneficiary is considered homebound if leaving their residence seguisederable or
taxing effort. Id.

Homehealth agencies are not paid per service rendered. Instead, Medicare pays them



under a prospective payment system that provides a predeteamioeshtfor the entire 6@lay
episode. See 42 U.S.C. § 1395fff(a); 42 C.F.R. 434.205(a). Adjustments are made @
standard national episode rate to account for the type of care the patient ragwiras as the
geographic location.See 42 U.S.C. 88 1395fff(b)(4)(B), 1395fff(b)(4)(C)These adjustments
are made based on th&8IS forms, which are submitted to the government through a Medicare
administrative contractor or fiscal intermediary for payment.

Certain additional adjustments are made to the reimbursement rate, inclutiiogv a
Utilization Payment Adjustmehtand a‘ Therapy Thresholtl. The reimbursement rate is subject
to a Low Utilization Ryment Adjustment when the hothealth agency visits the patient four or
fewer times during a 66ay episode. In such a situation, Medicare will calculate its payment
using a pewisit amount. A Therapy Threshold is just the opposite of a Low Utilization Rayme
Adjustment. When a horreealth agency reaches a certain number of visits during a given 60
day episode-the Therapy ThresholdMedicare will increase the reimbursementdpan the
patient’s behalf.

Medicare conditions payment onhé physician’s certification thahe beneficiary is
homebound and in need of skilled services. 42 C.F.R. § 409.41(b). Medicare also conditions
payment on théeneficiaryactually bang homeboud andactually needng skilled services. 42
C.F.R. 8 409.41(c) (conditioning payment on all requirements contained in S8409.47
being met, including 42 C.F.R. § 409.42(afdditionally, Congress has statutorily prohibited
the payment of any Medicare claim for services that are not medically reasonableessadnyec
42 U.S.C. 8§ 1395y(a)(1)(A) (“no payment may be made for any expenses incureint® or
services which . . . are not reasonable and necessary for the diagnosismantredtilines or

injury or to improve the functioning of a malformed body menip



B. Factual Allegations

Gentiva Health Services a homehealth agency thagirovides homdiealth service$o
more than 350,000 patients nationwide. In 2009, Gentiva received approximately 80 giercent
its homehealth revenues from Medicare and Medicaltie relator, Vicky White, is a registered
nurse who has worked in the healthcare industry for her entire professional(baggening in
1976). In late 2008, Ms. White accepted b-géfer from Gentiva to work as a Director of
Clinical Operations and Services. She reported to Brian Bacon, a BrardtoDwho headed
Gentiva’s McMinnville and Tullahoma, Tennessee offices. Mr. Bacon repootedeana
Murphy, the Area Vice President.

Though sheavas hired to work in Gentiva’'s McMinnville office, Ms. White spent her first
six weeks at Gentiva in their Tullahoma facility so she could recsofeware training.
Afterwards she returned to Tullahoma from time to time to help the Tullahoffice audit
patient files by reviewing OASI8nd othedocuments created by nurses and therapists. In late
2009, Ms. White began reviewing and “locking” OASIS documents for the McMinnville office
so the government could access those records in connection with the reimburseneest proc

I. Certification and Recertification of Ineligible Patients

One ofMs. White’s responsibilities as the Director of Clinical Operations and Services in
the McMinnville office was to review patient records to ensure they wengplete and the
patients qualified for homhealthcare. Ms. White fourtdat many of the psychiatric patiesit
charts indicated the patients were stabbither because the patient was not experiencing
symptoms or because the symptoms were minimal andisroipting the patient’s life. Because
these patients were stable, they were notldédgor homehealth servicesDespite this, Gentiva

continued to recertify these ineligible patients tameltime again.



The psychiatric nurses were required torshtheir reports with Bridget Freeze, the
Manager of Clinical Practice in the McMinnville office, who would reviewd aertify them.

Ms. White observed that Freeze was certifying and recertifying pat@mt®mehealth services
without reviewing the pshiatric patients’ chartsMs. White approachehls. Freeze about this
observation. Ms. Freeze explained that Jo Ellen Young and Jimmie Webb, both nurses in the
McMinnville office, had worked together to establish and grow the psychptient program

in the McMinnville office, and that Ms. Freeze did not feel comfortable comiptaito Webb
about the psychiatric patients’ charts.

So Ms. White spoke with Webb herself. She explained that many patients had been
recertified six or more times despite dsaindicating the patient was stable. Webb told Ms.
White Gentiva had, on several occasions, audited these records and not uncovered any issues.
He said, “if it ain’t broke, don't fix it,” and instructeMs. White not to bring it up again.
According to Ms. White, Jimmie Webb received bonuses from Gentiva based aidgbsbn
the patient census at McMinnville.

In the course of her worlMis. White learned that some of the psychiatric nurses were
actively falsifying patient charts to avoid a physicianognizing, or an audit revealing, a patient
was in stable condition and therefore ineligible for home-health servicescdimplish this, the
psychiatric nurses would add or exacerbate certain facts in the patient’'s cheutggést the
patient’s condition had changed or deteriorated. Based on the change, the paterdecoul
recertified for an additional 60-day episode.

In September 2009, Leslie Myers, another nurse in Gentiva’'s McMinnville office])d
Ellen Young she planned to discharge onehef psychiatric patients because the patient was

stable and not having any delusions of hallucinations. Young instructed Myers nohergksc



the patientexplainingit was Gentiva’'s practic® keep psychiatric patients recertified as long as
possible Myers persisted that the patient did not qualify for recertification, pingioung to
explain“[t] his is the way we do # we pull out a delusion or hallucination at the end of the cert,
then exacerbate the schizophrenia, then recdts”White reported this incident to Brian Bacon,
the Branch Director of the McMinnville office, and Deana Murphy, the Area-Nresident;
however, Ms. White is not aware of anyone ever disciplining or even speaklnog=len Young
about falsifying patient records encouraging others to falsify patient records.

According to Ms. White, this was not an isolated incident. Gentiva persistentifred
patients for new 6@day episodes despite the patients’ ineligibilitAccording to a weekly
census report, Gentivacertified patients (in McMinnville) between 50 and p&rcentof the
time. [Complaint, Ex. 1].To this effect, Brian Bacon, the Branch Director for McMinnville,
repeatedly joked in front of Ms. White and other staff that “McMinnville doesnithdige
[patients] until they're dead.” The high rate of psychiatric recertification resulted in the
McMinnville office having “a grossly disproportionate number of psychiatriceptgiin its
census.” In 2009, over 60 of McMinnville’'s 125 patients were psyahigatients.

In addition to the improper psychiatric recertifications, Ms. White allegesGhativa
certified and recertified patients who were ineligible for hdraalth services because they were
not homebound or did not require (or receive) skiledsing care-both necessary conditions
for Medicare payment. These patients included one who drove her car every day for reasons
unrelated to her medical care. When one therapist did not admit the patient beeamas sht
homebound, Mr. Bacon sent a different clinician to visit the patient who did admiOmer.of

the nurses confirmed to Ms. White that this was Gentiva’'s pelatythe Tullahoma office “they



tell [them] not to discharge patients because they are not homebound.”

Ms. White also claimm she reviewed five patients’ charts who were receiving Hueaéh
services only to find that nore& them were receiving skilledursing care. She reported this
problem to Mr. Bacon, who said he would look into it. In September 2009, Ms. White
accomparied Gentiva’s Regional Director of Regulatory Compliance on a home visit caming
annual internal audit where they observed a psychiatric nurse treat a patigrdrerly the
“skilled-nursing care” utilized that day was an instruction to the patient to “look at a pacture
the wall and think happy thoughts.” The Director of Regulatory Compliance thougtisihe
went well and was not concerned about a lack of “skiliedsing care

il. Improper Marketing and Patient Visit Policies

Ms. White contendshat, in addition to certifying and recertifying ineligible patients for
homehealth services, Gentiva boedtits revenue by directing its nurses to visit patients with
the frequency that maximizes revenue without regard to the medical necésisagysits. Mr.
Bacon repeatedly told the McMinnville staff to avoid Low Utilization Patient Adjests. In
other words staff should endeavor to visit patients at least five tiduegig any 66day episode
to avoid a downward adjustment to Gentiva's reiméomsnt from Medicare.Also, because
Gentiva’s reimbursement rate would be increased upon reachifibherapy Threshold,

management actively encouraged staff to meet these target numbers of visitd vegjardto

2 In further support of Ms. White’s contention that Gentiva cesifind recertifies patients who are not homebound,
she mtes that in Gentiva’s manual entitled “Determining Homebounoi§tat is strongly suggested to employees
that too many patients are not being certified because they are not hotieboun

“Recently, data shows that many patients are not being admittetbaineceiving services that they may otherwise
have received because they are ‘not homebound.™

The manual goes on to state:

“A good way to evaluate homebound status is to find reasons the patiemebound and let that serve to guide
your documentation.” Complaint, Ex. 26, pp.1, 5.



medical justification.

In another attept to boost its patient census, Ms. White contends that Gentiva
inappropriately marketed unnecessary services to the elderly. In McMgnrdal Ellen Young
solicited the elderlypy knocking on their doors and askifighey would be interested in having
someone come visit them. If the residemtho typically lived alone-indicated they would like
a visit, Young would obtain their Medicare information and their physician’s hame sowdle ¢
arrange for the patient to be referred to Gentiva.

iii. Internal Audit s

In September 2009, Genticanducted a routine internal audit of McMinnvillescords
that did not identify any problems.Accordingly, Ms. White “redoubled her efforts to have
Gentiva conduct a formal audit of the psychiatric patient chartdeMinnville.” Her
persistence paid ofh October 2009, and Gentiva conducted a Ha@e audit of McMinnville’s
psychiatric patient records.

The auditorsfound many of the patients’ records indicated they werelestalp not
receiving any skillechursingservice. In total, they found 50 of the 60 psychiatric patients on
McMinnville’s census were ineligible for honteealth services and needed to be discharged.
The auditors returned to the McMinnville office the following week to train the histy
nurses on the certification and recertiica process. Gentiva did nmhmediately discharge the
50 psychiatric patients found to be inappropriately recertified, nor did it resmbtive
government for any reimbursements already paid on improperly resgepdtients. Instead, the
psychiatric nurses were instructed to recertify the patients that were ahe@dthe end of their
60-day episode and to gradually discharge the ineligible patients.

The nurses were instructed to falsely certify patients tieaend of their episode and



slowly discharge ineligible patients because an abrupt 40 percent dectime McMinnville
office’s census would have thrown up red flags, making discovery of the improper
recertifications more likely. By Decerab 2009 McMinnville was only treating five or six
psychiatric patients-a 90 percent decline from the Octold09 audit. The McMinnville
office’s total revenue decreased from $207,581 in July 2009 to $127,764 by the end of December
2009.
Iv. Ms. White’s Termination

During the first nine months of her employment at Gentiva, Ms. White receivecaregul
praise from her supervisors. Deana Murphy, the Area Vice President, sent bpraisiag Ms.
White in May 2009, stating “Vicky White in McMinnville has done a great job sincengpm
aboard! . . . Nicely done Vicky!” In August, Murphy wrote again stating “Cdotg@ons to
Vicky, Monica, and the whole team in McMinnville for a strong performance yn”Ju\ls.
White was praised on several other occasions by Mr. Bacon and Ms. Murphy in addition to the
praise Ms. White received from patients.

In October 2009, the same month the audit Ms. White requested discovered the improper
recertifications, Mr. Bacon terminated Bridget Freetlee Director of Clinical Operations who
had been certifying and recertifying patients without reviewing theirtghdnstead of filling
Freeze’s old position, Bacon and Murphy asked Ms. White to take on the extra respiessibili
When she asked why they weren’t planning to fill the position, Murphy and BacoMsold
White the reduced patient census caused by the discharge of ineligible psycaisgnits pneant
additional help was not warranted.

In January 2010, Murphy and Bacon informed Ms. White they were considering

demoting her, but didot offer specific reasons why. Thereafter, BaconMndohy frequently

10



criticized Ms. White without justification. Ms. White approached Mr. Bacon ineioruary
concerning his attitude toward her. She explained she felt he spoke to her insaigksamnd
condescending tone, and that he raised his voice to her at least three timeso $kplained

that, since the October 2009 audit, she had similarly upsetting interactions with Murghy
another employee. h® felt humiliated. Ms. White asked MBacon how she could repair her
relationship with him and others. Mr. Bacon responded, “it's gone too far . . . if this comes
between your job and my job, Brian Bacon will be here . . . Brian Bacon will be hedeeghded

the conversation by stating, “you working here is not going to work.”

On March 10, 2010, Murphy and Bacon met with Ms. White and presented her with a
performance appraisal for 2009 in which Ms. White received a very low score. Manphy
Bacon then gave Ms. White a-@@y performancelan that set several “unattainable” goals. Ms.
White told her supervisors she believed the criticism in the performancesabpvas unmerited
and the goals in the performance plan unattainable. She believed she was being tredyed unfa
because sheald pushed for the audit of the psychiatric patients. In response, Murphy asked
“Why are you staying?”

Ms. White explained her concerns to the human resources director for her region. The
human resources director said the same thing as MMy are yas staying? . . . is pride
why you won't leave?” Finally in late May, when Ms. White failed to tmbe (allegedly
unattainable) performance goals set by Bacon and Murphy, they fired sekVite alleges the
criticism, low performance scores, unattainable performance goals, andiaviemmination
were all retaliation due to her push for an audit of the psychiatric patients.

C. Procedural Background

In accordance with 31 U.S.C. 83730(b)(2), Ms. White filed her commaicamera and

11



under seabn September 8, 2010[Docket No. 1]. The complaint includes four counts: (1)
violation of the Federal False Claims Act, 31 U.S.C. § 3729(a); (2) violation of the Hedisea
Claims Act, 31 U.S.C. § 3730(h), for “reverse” false claims;\@8)ation of the Tenassee
Public Protection Act, Tenn. Code Ann. §-5304; and (4) wrongful termination under
Tennessee law.

Over the course of the next tvemda-half years, the case remained sealed while the
United States investigated Ms. Whiteismerousallegations® On April 5, 2013, the United
States elected not to intervene, and the case was unsealed on April 12, 2013. [Docket No. 27].
Ms. White thereafter served Gentiva with the complaint and summons. Gentiva moved to
dismiss Ms. White’s complaint under Rule 12(b)(6) of the Federal Rules of @bdeéureon
September 6, 2013.

Gentiva contends Ms. White’s complaint must be dismissed undeéatbe Claims Act’s
public disclosure barthat her complain fails to plead the~alse Claims Actiolations with
particularity; a substantial part of Ms. White’s claims are based uponnctatieral conditions
of participation in federal healthcare programs, which, according to Gerdivagtcprovidehe
basis br pleading a violation of thEalse Claims Ag¢tand Ms. White’s retaliatory termination
claimsfail as a matter of law.

Il. Standard of Review

Gentivabrought its motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil
Procedure Rules 8(a)and 12(b)(6) require the complaint to articulate a plausible claim for
relief. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). This requirement is met when “the plaintiff

pleads factual content that allows the court to draw the reasonable inferertbe dleé:ndant is

% The investigation was extensive and involved the United States Depadfirstice, Department of Health and
Human Services Office of the Inspector General, the Defense Criminal Imtesti§ervices, the Federal Bureau of
Investigation, and the Securities and Exchange Commission. [DocketNo. 14

12



liable for the misconduct allegedId. (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 556
(2007)). A motion to dismiss under Rule 12(b)@quires the court to construe the complaint in
the light most favorable to the plaintiff, @apt all the complaint’s factual allegations as true, and
determine whether the plaintiff can prove no set of facts in supptnregdlaintiff's claims that
would entitle the plaintifto relief. Meador v. Cabinet for Human Resources, 902 F.2d 474, 475
(6th Cir. 1990 cert. denied, 498 U.S. 867 (1990).

The court may not grant a motion to dismiss based upon a disbelief of a complaint’s
factual allegations.Lawler v. Marshall, 898 F.2d 1196, 1198 {6 Cir. 1990);Miller v. Currie,

50 F.3d 373, 377 (6 Cr. 1995) (noting that courts should not weigh evidence or evaluate the
credibility of witnesses). The court must liberally construe the complairavor fof the party
opposing the motionld. However, the complaint must articulate more than a baertaen of

legal conclusions.&heid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434 (6tiCir. 1988).
“[The] complaint must contain either direct or inferential allegations réisigeall the material
elements to sustain a recovery under some viable legal thddrycitations omitted).

If, in a Rule 12(b)(6) motion to dismismatters outside the pleadings are presented to
and not excluded by the court, the motion must be treated as one for summary judgment under
Rule 56 of the Federal Rules of @iRProcedure.Wysocki v. IBM, 607 F.3d 1102, 1104 (6@ir.
2010). Here, the parties have submitted matters outside the pleadings in supportaffteeme
positions. Specifically, Gentiva has submitted the affidavit of Matthew M. Curleycaioith a
number of evidentiary exhibits in support of its argument that the public discloswapdii@s to
this action. Consequently, th@@t will consicer those arguments under Rule 56.

Summary judgment under Rule 56 of the Federal Rules of Civil Procedure is pfoper “i

the movant shows that there is no genuine dispute as to any material fact and the snovant i

13



entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moaity lpears the
burden of establishing that no genuine issues of material fact e3@btex Corp. v. Cattrett,

477 U.S. 317, 330 n.2 (198&toore v. Philip Morris Co., Inc., 8 F.3d 335, 339 (6th Cir. 1993).

All facts and inferences to be drawn thergfrmust be viewed in the light most favorable to the
nonmoving party. Matsushita Elec. Indus. Co. Ltd v. Zenith Radio Corp., 475 U.S. 574, 587
(1986); Burchett v. Keifer, 301 F.3d 937, 942 (6th Cir. 2002). Courts may not resolve genuine
disputes of fact in favor of the movantolan v. Cotton, 134 S.Ct. 18611863 (®14) (vacating
lower court’s grant of summary judgment for “fail[ling to] adhere toakiem that in ruling on a
motion for summary judgment, the evidence of the nonmovant is to be beliewtdlla
justifiable inferences are to be drawn in his favor”) (internal quotatioti€igations omitted).

Once the moving party presents evidence sufficient to support a motion undés6RRule
the nonmoving party is not entitled to a trial merely on theshafsallegations. Celotex, 477
U.S. at 317. To establish a genuine issue as to the existence of a gradleutent, the
nonmoving party must point to evidence in the record upon which a reasonable finder of fact
could find in its favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The genuine
issue must also be material; that is, it must involve facts that might affect the outcomewt th
under the governing lawld.

The Court’s function at the point of summary judgment is limited to determining whethe
sufficient evidence has been presented to make the issue of fact a propendaeshke fact
finder. Id. at 250. The Court does not weigh the evidence or determine the truth of the matter.
Id. at 249. Nor does the Court seathk record “to establish that it is bereft of a genuine issue
of fact.” Sreet v. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th Cir. 1989). Thus, “the inquiry

performed is the threshold inquiry of determining whether there is a neadrfal— whethe, in
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other words, there are any genuine factual issues that properly can bedresbpay a finder of
fact because they may reasonably be resolved in favor of either pangerson, 477 U.S. at
250.

[ll. Discussion
1. Public Disclosure Bar

Gentiva argues that Ms. White’s complaint is barred by the False Claims Abtis pu
disclosure bar.The Court must dismiss an action or claimugiot under the False Claims Att
substantially the sagnallegations or transactioaeged by the relatawere publicly disclosed in
a federal criminal, civil, or administrative hearing in which the governmenrd agént is a party;
in a congressional, Gemmental Accountability Officeor other federal report, hearing, audit or
investigation; or by the news medialessthe person bringing the action is an original source of
the information. 31 U.S.C. 8 3730(e)(4)(A). An original source is an individual who either
voluntarily disclosed to the government the information on which the allegations orccti@amsa
in the claim are based prior to the public disclosareone who has knowledge that is
independent of and materially adds to the publicly disclosed allegations or ti@msaand who
has voluntarily provided the information to the government prior to filing their action..CU
§ 3730(e)(4)(B).

A qui tam actionor claimis barred by the publidisclosure bar if there was a prior
disclosure that wafl) public, and (2) revealed substantially fzene kind of fraudulent activity
against the govement as the relator allege®sheroff, 938 F.Supp.2d at 732 (citifpteet, 552
F.3d at 511). Gentiva submitted tWéll Street Journal articles, a press release from theited
StatesSenate Committee on Finaneeletter from theSenateFinance Commide to Gentiva’'s

CEQ, and a Gentiva press releaseevidence that substantially the same allegatiobsoaght
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by Ms. White werepreviously publicly disclosed. There is no doubt that the information
contained in Gentiva’s exhibits was publicly disclosed. Thus, the Court turns to wthetbe
public disclosures revealed “substantially the same allegations or transaasi alleged” by Ms.
White.

Ms. White’'s complaint allegeS&entivaengaged in five different fraudulent schemes,
including (1) frauduletly recertifying psychiatric patients; (2) improperly certifying and
recertifying patients who were not homebound; (3) improperly recertifyatignts who did not
need or receive skilledursing services; (4) condung patient visits to meet reimbursenten
threshdds; and (5) improperly marketingnnecessary hordeealth services to the elderly. It is
clear from a review of Gentiva’s exhibits that Gentiva’s alleged pedi conducting patient
visits to meet reimbursement thresholds and its improper atiagk practices were publicly
disclosed. On the other hand, nothing in the record supports the conclusion thantieder of
Ms. White’s allegations werpublicly disclosed.

Gentiva’'s first exhibit is an April 26, 201Wall Street Journal article detailing its
investigationinto the billing practices of some of the nation’s largest hbeathcare agencies
(including Gentiva) [Curley Ex. G. The article concludes that the number ehametherapy
visits provided by these honmealthcare agencieslosely track Medicare’seimbursement
thresholds According to the article, horreealth agencies often conducted patient visits that
were not medically necessary to reach reimbursement thresholds.

The April 26, 2010Wall Sreet Journal aticle promped the Senate Finance Comeit
to initiate an investigation, and on May 12, 2010, the Senate Finance Committee sent &entiva
letter noting that “[tjhe Medicare data reviewed for théal] Street Journal] article suggests

[homehealth agenciesintentiondly increased utilization for the purpose of triggering higher
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reimbursements.”[Curley Ex. H]. The letter went on to state that the findings reported in the
Wall Street Journal were of great concern the Committee because theyggest homéealth
agerties were basing the number of therapy visits they provide on how much Medicgraywill
as opposed to the best interests of the patieRisally, the letter requested Gentiva produce
documents related to this scheme.

On May 13, 2010, the Senate FinailCommitteeissued a press releaaenouncinghe
Committee was investigating the relationship between the number otlneatth therapy visits
and Medicare’s reimbursements for the four largespfofit homehealth agencies (including
Gentiva)and themarketing tactics employed by these agenci€urley Ex. I]. The same day,
the Wall Street Journal published a followup article noting that the Senate Finance Committee
launched an investigation into whether the four largest Hoeaéth agencies “deldrately
boosted the number of home therapy visits to trigger higher Medicare reimientse [Curley
Ex. J].

Finally, Gentiva issued a press release on July 29, 2010 announcing that the Securities
and Exchange Commission launched an investigation ietdivabelieved © besimilar to the
Senate Finance Committee’s ongoing investigatiffurley Ex. K]. The press release did not
go into any more detail on the precise nature of the SEC’s investigation.

Gentiva argueshe public disclosures show thtie Wall Sreet Journal and federal
government were investigating whether Gentiva “provided medically unnegdssae health
services to patients during the time period at issue.” Likewise, Gentivasatgaecore of Ms.
White’s complaint is that Gentivarovided medically unnecessary hofmealth servicesThus,
the public disclosusewere of substantially the same allegations thsse inMs. Whités

complaint.
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At the level of generality with which Gentiva describes the allegations, it isulliff
reach any conclusion other thalh Ms. White’s dlegations were publicly disclosed before she
brought her lawsuit. A more accurate reading of Ms. White’'s complaand the public
disclosures submitted by Gentiva reveals, however, that of the five fraudulemteschkeged,
only two were publicly disclosed.

A public disclosure will be sufficient to trigger th€alse Claims Act’s bar if it contains
sufficient iformation to put the government on notice of the likelihood of related fraudulent
activity. Poteet, 552 F.3d at 512. However, when the public disclosures put the government on
notice of a particular fraudulent schemega tam claim based on a separatmdisclosed
scheme would not be barrefee Dingle v. Bioport Corp., 388 F.3d 209, 215 (6th Cir. 2004).

In Dingle, the Sixth Circuit discussed a hypothetical situation where an auto
manufacturer is sued specifically for fraud relating to a car’s.séatecond suit, alleging fraud
with respect to the same car’s engine would not be precluded by the first so Idaihasuits
alleged the respective frauds (and only those frauds) with particulardy.On the other hand,
if there were first multife general allegations of fraud made by public sources relating to the
car, a latefiled suit alleging fraudwvith respect to that car’'s engine would be barred. To allow
the suit in the second scenario to proceed “would allow potepiiadhm plaintiffs to avoid the
public disclosure bar by pleading their complaints with more and more detailadlfact
allegations slightly different from more general allegations already pyblisclosed.” Id. The
Dingle Court concluded that, “[g]iven that the purpo$éhe qui tam action is to prosecute fraud
of which the government is unaware, such a result would not advance Congress’ pamgose,
would only multiply the number of parasitiui tam actions pursued by plaintiffs.’ld. (citing

United Statesex rel. Springfield Terminal Ry. Co. v. Quinn, 14 F.3d 645, 651 (D.C. Cir. 1994)).
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To adopt theDingle Court’s hypothetical-the present case is analogous to one where
public disclosures revealed sufficient information to put the government on notican #ato
marufacturer committed fraud with respect to a car’s seatsengine (the AerapyThresholds
and marketing tactics). Ms. White’s suit would be akin to the tietam plaintiff alleging
fraudulent schemes relating the car’'s seats, engine, transmission, brakedyaaged alhe first
two allegations were publicly known, and should therefore be barred by 31 U.S.C. § 3730(e)(4);
however, the other three alleged schemes (fraudubs@rtification of psychiatric patients,
fraudulent certification of nahomebound patients, and fraudulent certification of patients not in
need of ornot receiving skillednursing care) are sufficiently independent of the publicly
disclosed allegation® surviwe the False Claims Act’s publiisclosure bar.

It does not necessarily follow that, because the government was aware theh Geusti
maximizing revenue by targeting reimbursement thresh@dhin an episode of careyithout
regard to medicahecessity, the government was also aware or would inevitably become aware
of Gentiva’s schemes to certify and recertify ineligible patients for addltigpisodes of care.
None of the public discloswsenention these schemes detail anyfactsto put the government
on inquiry notice. To the contrary, the public disclosures are tightly focusaltiegations that
the subject hombealth agencies were clustering their vipigs-episodearound reimbursement
thresholds. Nothing in the record indicatesgbgernment had notice of the schemes alleged by
Ms. White relating to the fraudulent certification and recertification of patiefsis, allowing
those allegations to go forward is consistent with the public disclosure bar’s pwpose
preventing parasitic lawsuits based on facts of which the government eadyadtware.

2. Original Source

Because onlyMs. White’'s allegations relating to Gentiva’s fraudulent marketing
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practices and Gentiva’'s efforts to meeimbursementhresholdswere publicly disclosedthe
Court only considers if Ms. White is an original sount¢éhose allegations

For the purposes of thiéalse Claims Agtan original source is an individual who has
voluntarily disclosed to the government the information oncWlthe allegations or transactions
in a claim are basegkior to a public disclosure or one who has knowledge independent of and
materially adding to theublicly disclosed allegationand who has voluntarily provided the
information to the government before filing the action. 31 U.S.C. §83730(e)(4)(B). Ms Whit
does not allege that she disclosed any information to the government prior to the public
disclosures. Instead, she contetitst she has independent knowledge that materially adds to
the alreadypublicly disclosed allegations. The Court finds Ms. White dlikge some
independent knowledge of Gentiva’'s schem@ meet Therapy Thresholds and improperly
market its service however Ms. White has not alleged anything materially addiagthe
publicly disclosed allegations.

Ms. White’'s TherapyThreshold allegations offer little more than the government could
learn by reading thApril 26 Wall Street Journal article. [Curley Ex. G]. Her complaint alleges
Mr. Bacon repeatedly told the McMiwile staff to avoid Low Utilization Patient Adjustments
by visiting patients at least five times per episodels. White claimed Gentiva strongly
encouraged its employees to meet Medicare’s reimbursement thresholds, Mwetlieare
changed the thresholdbe number of visits encouraged by management changed aslhivedle
allegations almost identically track those found in the April\26l Street Journal article. The
article explained that as Medicare changed the reimbursement thresholds, dlge avaber of
patient visits per episode changed to meet the new thresholds. It dEoexkphat management

pressured staff to meet these targets regardless of medical necéssityVhite’sallegations
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provided illustrative examples of specific behavior that the public discloalresady descrilze
with specificity. Such information does not materially add to the publicly dedlaBegations.
See United Sates ex rel. Beauchamp v. Academi Training Center, Inc., 933 F.Supp.2d 825, 843
(E.D. Va. 2013).

As for Gentiva’'s fraudulent marketing mteces—Ms. White tells about staff knocking on
elderly people’s doorand asking if they-who often live alone-would like somebody to come
visit them from time to time. When the elderly person said they would liksitar, Gentiva
obtainedtheir physician’s contact info and arradge get them certified for home healthcare.
This allegation does not, however, materially add to the already publiclpsidcinformation.
The Senate Finance Committee already expressed concern that Gentiva was “usinggmarket
tactics to target seniors 65 years old and older so the companies could takegedwdnt
Medicare payments to improve profits.”Cdrley Ex. I]. The Senate Finance Committee
requested Gentiva provide marketing materials, guidelines for patients asidigg; and the
clinical criteria used in develom the materials. Ms. White has not pled independent
knowledge thaimaterially add to the ongoing Senate investigation.

BecauseMs. White’s allegationghat Gentiva fraudulently boosted patient visits to meet
Medicare reimbursement thresholds without regard to medical neethpraperly marketed its
services to elderly indiduals,were publicly disclosedandbecausévis. White is not an original
source unde31l U.S.C. § 3730(e)(4)(B), Gentiva’s motion for summary judgment will be
granted with respect to thetseo claims.

3. Adequacy of pleading under FRCP 9(b)
Gentiva contends that Ms. White has failed to plead claims with the particularity

required byFederal Rule of Civil Procedure 9(bfomplaints brought under the False Claims
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Act must be pled with particularity under Rule 9(hich requires plaintiffs alleging fraud or
mistake to “state with particularity the circumstances constituting the tramdistake.” See,

e.g., Chesbrough v. VPA, P.C., 655 F.3d 461, 466 (6th Cir. 201Nuhasz v. Brush Wellman,

Inc., 341 F.3d 559, 563 (6th Cir. 2003). The purpose of this rule is to give defendants notice “as
to the particulars of their alleged conduat’they are able to respon@hesbrough, 655 F.3d at

466 (quotingUnited Sates ex rel. Bledsoe v. Cmty. Health Sys., Inc., 501 F.3d 493, 503 (6th Cir.
2007)). Additionally, Rule 9(b) is meant to prevent “fishing expeditions, . . . to protect
defendantsreputations from allegations of fraud, . . . and to narrow potentially-rsioging
discovery to relevant mattetsld. (internal quotation omitted) (citinBledsoe, 501 F.3d at 502;
United Satesex rel. SNAPP, Inc. v. Ford Motor Company, 532 F.3d 496, 504 (6th Cir. 2008)).

To state a claim with particularity, a plaintiff must allege: (1) the time, place, anehtont
of the misrepresentation; (2) the fraudulent scheme; (3) the defendant’s fraudkigletytand (4)
the resulting injury. Id. (citing Bledsoe, 501 F.3d at 504).To satisfy the first element, the
plaintiff must “include an averment that a false or fraudulent claim for payor approval has
been submitted to the governmenBledsoe, 501 F.3d at 504. Thi8ledsoe Court explains that
a reldgor cannot meet this standard without pointing to specific false claims that violdtalsiee
Claims Act. Id. at 505.

The Bledsoe Court noted, however, that it did not mean to foreclose the possibility of a
court relaxing this strict rule “in circumste#s where a relator demonstrates that he cannot allege
the specifics of actual false claims that in all likelihood exist, and the reasbthérelator
cannot produce such allegations is not attributable to the conduct of the reldi@t’504 n.12.
SinceBledsoe, the Sixth Circuit addressed this standar€lnesbrough, 655 F.3d at 471where

the Court suggested “the requirement that a relator identify an actwatlails may be relaxed
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when, even though the relator is unable to produce an actual billing or invoice, he or she has pled
facts which support a strong inference that a claim was submitted.” Adstiterence” may

arise where the relator has personal knowledge that the claims were submittedlbfendants

for approval or paymentld. (citing United States ex rel. Lane v. Murfreesboro Dermatol ogy

Clinic, PLC, 2010 WL 1926131, *5 (E.D. Tenn. May 12, 201Gge also United States ex rel.

Galev. Omnicare, Inc., 2012 WL 4473265 (N.D. Ohio Sept. 26, 2012).

Lane is particularly instructive. Ih.ane, the relator was a billing specialist who worked
for a dermatology clinic. She alleged thefehdant engaged in amber of false billing patterns
through which fraudulent claims were submitted to Medicare. One of thengatteolved
designating all patients undergoing cosmetic procedures as having anetifritendition to
avoid Medicare’gestriction from fundingourely cosmetic procedured.he defendant moved to
dismiss, arguing that, because the relatordaiteplead a specific claim the defendanbmitted
to the governmenfior payment her complaint must be dismissetlane, 2010 WL 1926131 at
*3. The relator respondéthat she has personal knowledge of the false billing patterns by virtue
of her employment as a billing specialist” for the defendant, but she could not “providesleta
to specific claims because all of the information is under [the defendant’s] cantt@he is no
longer employed in that positionlt. at *4.

Judge Mattice held thdhe relator’s allegations Lane fell “squarely into the situation
that the Sixth Circuit acknowledged, but did not readBlaalsoe.” Id. at *6 (citing Bledsoe, 501
F.3d at 504 n.12). According tdBledsoe, a generalized allegation of a scherlie “the
hospital submits false claims to Medicaredoesnot give the defendamiotice of the fraudulent
conduct charged and “could be more of a fishing expeditidd.”(citing Bledsoe, 501 F.3d at

510). But the relator inLane did not allege suchgeneralized schemehe pledthenature of the
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fraudulent schemes, the time period during which the schemes took place (during theetime
plaintiff was employed by the defendant), the content of the false claims ifthatéd”
condition claim), the particular office where the alleged fraud occurred handjtiry resulting
from the fraud (causing the government to pay the defendant more than properly kalved).

One of the reasons the relator llane was unable to produce specific detail of an
allegedly false claim was because she no longer worked for the defendant and thus did not have
access to the defendant’s billing information. The Court found this to be a compeléogfoza
not producing a specific false claimd. Judge Mattice concluded that thane plaintiff had
provided sufficient detail, under Sixth Circuit precedent, to permit the defendanthtonfas
responsive pleading, and denied the defendant’'s motion to disitisd.*7.

Ms. Whités allegations relating to Gentiva's fraudulent recertification of psychiatric
patients is analogous the allegations ihane. Ms. White allegedin detaila fraudulent scheme
to repeatedlyrecertify ineligible psychiatricpatients for homdealth services. She explained
that nurses regularlyalsified patient charts to support recertification, that management joked
that Gentiva “doesn’t discharge [patients] until they're dead,” and thatv@erdnducted an
internal audit, found 50 of 60 psychiatric patients ineligible for hbeedth servicesunder
Medicare, yet it recertified those near the end of an episode to avoid caléngoat to the
matterand having to repay the government the amounts Medicare paid Gentiva follithlelene
patients Ms. White also specified the time period durimgich this fraudulent conduct took
place—from January 2009 when Ms. White began working at Gentiva through December 2010
when Gentiva discharged the remaining ineligible psychiatric patidvitss. White alleged the
content of the false claimsOASIS repors and patient chart&lsely stating thatpatients were

eligible for homehealth servicesthe particular office where the fraud occure@entiva’s
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McMinnville office; and the injury resulting from the false statemertéedicare paid money to
Gentiva that @ntiva did not have a right to receiaad Gentiva retained money it should have
returned to Medicare when it conducted the audit and realized it had been b#ldigaké for
ineligible patients

Also like in Lane, only the defendant has custody of itdingy records Ms. White can
only allege that she had personal knowledge of the false billing pattepegifically, she
routinely reviewedand “locked” OASIS documentdo be submitted to Medicare. These
documentsserved as the basis for determining Medicarereimbursement rate for a patient’s
episode of care.

Ms. White has pled the fraudulergcertificationof-ineligible-psychiatriepatients
scheme with sufficient particularity to allow Gentiva to formulate a responsiaglipteand
create a “sting inference” that Gentiva submitted a false claim. Gentiva’s motion to dismiss
will be denied with respect this scheméfor both the 3729(a)(1)(B) and 3729(a)(1)(G) claims).

Unlike the psychiatric recertification scheme, Ms. White’s complaint doegplaad the
two remaining schemes with the requisite particularityregards to the allegation that Gentiva
improperlycertified and recertified nehomebound patientds. White fails to allege personal
knowledge of false invoices being submitted paryment. Instead, ke discusses tw@atients
who were certified as homebouddspite frequently driving their car8eing bedridden is not
necessary for a patient to be homebound; a homebound patient may still leave the home
occasionally under certainrcumstances There is not enough factual information in the
complaint to determine whether these two patients failed to meébthebound requirements.
Without this fundamental information, this allegation cannot survive Rule 9(b)’'s niorgesit

pleadng requirements.

25



Ms. White’s allegation regarding Gentiva’s scheme to certify and recediigngs who
did not need or receive skillatursing care also fails to meet Rule 9(b)'s particularity
requirement. Ms. White fails to adequately allege the fraudulent sche®ke simply alleges
while shewas in Tullahoma (for her first six weeks on the job), she was “shocked by the
documentation she reviewed,” revealing that Gentiva routinely recertifteghfsavho did not
need to receive skilledursing care.Ms. White explains that she later reviewed five Tullahoma
patients’ charts and “discovered that none of the five patients were eligibldHS. . . .
[because] no identifiable skilled service [was] being provided to these gdtidfinally, Ms.
White tells of observing a nurse treat a psychiatric patient by telling the patient taicmk
picture on the wall and think happy thoughts.

This is not enough information to support an allegation of a fraudulent schemege char
Medicare for unskilled homkealth services.Though she alleges the general time and place of
the misrepresentation, a conclusory statement that Gentiva billed Medioargroviding
unnecessary HHS to each of these patients” does not sufficiently plead the adntkat
misrepresetation. There are not enough facts to support a conclusion that the patients were not
receiving skilled care. Ms. White doesn’'t specify what kind of care thesen{zmtwere
receiving, and in the @nspecific example she gives of a patient being tolthittck happy
thoughts, it could be that the patient received skilled care at other time#ly, futsa White fails
to allege Gentiva’s fraudulent intent. Unlike the psychiatertification scheme where nurses
often falsified patient charts to suppoecertification, there is no indication that Gentiva was
intentionally fraudulently certifying patients who were not in need of skdkre. There is only
the conclusory allegation that some patients did not receive skilled lmaré&entiva billed

Medicare for themnonetheless Because Ms. White fails to allege this scheme with the
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specificity required by Rule 9(b), it will be dismissed.
4. Conditions of Participation Defense

Gentiva argues that it cannot be sued under the False Claims Act for failmgeto
Medicare’s conditions of participation.t contends “Ms. White’s allegations are based, in
significant part, upon her contention that Gentiva violated conditions of participattean than
conditions of paymerit,and violations of conditions of pd&ipation are not material to the
government’s decision to pay claims for reimbursement, and therefore, caowide basis for
pleading a False Clas#Act violation.

The complaint does cite two regulations that condition Medicare participation on
compliance with all federal, state, and local laws and regulations as well agtat¢msmission
of OASIS data to state agencies; howe@antiva has cherrgicked these two statements from
an introductory portion of the complaint giving backgroundhow the Medicare certification
process works. It is clear that Ms. White’'s False Céat allegations are not predicated on
Gentiva’s violation of conditions of participation, but are based instead on the factetitataG
sought and obtained payment from the government for services provided to ineligiblespatie

As discussed above, Medicare conditions payment on the benefaotatly being
homebound andctually needing skilled services. 42 C.F.R. 8§ 409.41(c) (conditioning payment
on all requirements contained in 88418409.47 being mégt Another condition for payment is
that the services “must be furnished to an eligible beneficiary. . . .” 42 C.F.C. §409.41
Additionally, Congress has statutorily prohibited the payment of any lsliedataim for services
that are not medically reasonable and necessary. 42 U.S.C. 8 1395y(a)(1)(A) (“no pagment
be made for any expenses incurred for items or serviceshwhi . are not reasonable and

necessary for the diagnosis or treatment of illness or injury or to improvertbgoning of a
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malformed body member”).

Ms. White has alleged Gentiva falsified patient charts to make it appear as dakéedi
patients were eligible for psychiatric hothealth services and subsequently submitted claims to
Medicare for payment despite Gentiva’s knowledge that they were inleligit violation of 42
C.F.R.409.41(a). This alone is sufficient to defeat Gentiva's conditiongddicipation
argument.

5. Holding Company Defense

Gentiva contendg “is a holding company that does not provide home health services
directly to patients and does not directly bill for such services.” Instead, the-Healtle
services are provided thuigh subsidiary homkealth agencies. Gentiva claims Ms. White has
not “[pled] any connection between Gentivan its role as a corporate parenand any specific
claim that was allegedly fraudulently billed to Medicare.”

This argument forgets the basaxiom that, in a motion to dismiss, the plaintiff's
allegations are accepted as true. Ms. White has made direct allegations agatingt. GShe
alleged a number of individuals holding different job titles within the Gentiva orgemzat
executed several fraudulent schemes. Whether these employees perpetratidgagdmst the
government were employees of Gentiva or employees of one of Gentiva’'s sulssitiaaie
guestion of facinappropriate for a motion to dismiss under Rule 12(b)(6).

6. Retaliation and Wrongful Discharge

A. Retaliation under the False Claims Act

Gentiva asserts that Ms. White’s retaliation claim under 31 U.S.C. § 3730(h) fails
because she cannot establish that she would not have been terminated but for her alleged

whistleblowing activity. To establish a rdtation claim under 83730(h)Ms. White must
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demonstrate she engaged in a protected activity; her emplogershe engaged in the protected
activity; and Gentiva “discharged or otherwise discriminated against #seg restlof the
protected activity.” Yuhasz v. Brush Wellman, 341 F.3d at 566Gentiva contendthat although
some courts have hettle plaintiff merely has to show the plaintiff's engagement in protected
activity was amotivating factor for the adverse emplayent actionWeigel v. Baptist Hospital of
E. Tenn., 302 F.3d 367, 38(6th Cir. 2002) the United States Supreme Court’s recent decision
in Univ. Tex. Sv. Med. Ctr. v. Nassar, 133 S.Ct. 2517 (2013), calls for a more stringent-foit
requirement whepleadinga retaliation claim

Even if Gentiva’s argument correct,Ms. White ha pled a viable claim. Gentiva
mischaracterizes Ms. White’s complaint when it ardis White affirmatively pleads that she
was not meeting performance expectations and ghat failed to correct those deficiencies
despite repeated warnings that jodr performance was inadequate.” What Ms. White actually
alleged was although she received frequent praise during the first nine months of her
employment at Gentivaafter she pshed for an internal audit that revealed the extent of
Gentiva’s false certificati® and recertificabns, her supervisors demoted her, gave her
unrealistic assignments, criticized her without justification, and finally terndrfaee. Taking
these allegtions as true, for the purposes of this motion to dismiss, Ms. White has suificient
allegedthat her push for an auditvas the reason for her terminatiethat the criticism and
allegations of poor performance were nothing more than a pretext for Genetaliatory
actions. Accordingly, Gentiva’s motion to dismiss will be denied with respect t0AMge’s

83730(h) claim.
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B. Tennessee Public Protection Act

Gentiva argues Ms. White’'s claim under the Tennessee Public Protection Act fail
because she does not allege she was termisakdg for refusing to stay silent about illegal
activities. Tenn Code Ann. 8 80304. As discussed above, Ms. White has sufficiently alleged
her termination was the sole reason for her discharge and that any alegdtipoor
performance or failure to satisfy job requirements were merely pretext faliatien.
Accordingly, Gentiva’s motion to dismiss will be denied with respect to MsteVglstatelaw-
retaliation claim.

C. Common-Law Wrongful Discharge

Finally, Gentiva argues that Ms. White’s claim for wrongful discharge under Tennessee
common law (Count IV of the complaing preempted by the False Claims Act’s agtaliation
provision, 31 U.S.C. 8§ 3730(hA federal law may implicitly preempt a state lawsa of action
whereit regulates conduct in a field intended by Congress to be exclusively ocdupide
federal governmentEnglish v. General Elec. Co., 496 U.S. 72, 78 (1990). This intent may be
inferred where the scheme of federal regulation‘s® pervasive as to make reasonable the
inference that Congress left no room for the States to supplemeltt.it.”

Gentiva contends the commdaw retaliatory discharge claim, which seeks punitive
damages unavailable under the False Claims Act, would cieninthe False Claims Act's
remedial scheme and frustrate its purpose. A number of courts have rejecteglithenathat
statewrongful-discharge claims are preempted by the False Claims &a&. e.g., Brandon v.
Anesthesia & Pain Mgmt. Assocs., Ltd., 277 F.3d 936, 945 (7th Ci2002) (“There is nothing in
§ 3730(h) to lead us to believe that Congress intended to preempt all state latomgta

discharge claims based on allegations of fraud on the governm@&aot)e v. MountainMade
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Foundation, 857 F.Supp.2d 111, 113 n.2 (D.D.C. 201@hynn v. EDO Corp., 536 F.Supp.2d
595, 60809 (D.Md. 2008); Hoefer v. Fluor Danidl, Inc., 92 F.Supp.2d 1055, 1059 (C.D.Cal.
2000); Palladino ex rel. United Sates v. VNA of SN.J., Inc., 68 F.Supp.2d 455, 46%4 (D.N.J.
1999).

Allowing a plaintiff punitive damages for the commlanw retaliatory discharge claim
does not circumvent the False Claims Act’s remedial scheme or frustratepise; if anything,
it buttresses it. Having a stdtev remedy for retaliatory diharge “will further the federal
interest of encouraging citizens to report frauéPalladino, 68 F.Supp.2d at 467. Because the
False Claims Act includes provisions to protect employees from tataliawho report fraud,
allowing the second avenue of recovery under state law only provides addutioteaition and
reassurance that a whistleblower will not suffer from retaliatidocordingly, Gentiva’s motion
to dismiss Count IV of the complaint on the grounds it is preempted by the Falss Bct will
be denied.

IV. Conclusion

For the foregoing reasons, Gentiva’s motj@ocket No. 33]Jis Granted in Part and
Denied in Part. The motion isdenied with respect to Ms. White’s allegations that Gentiva
fraudulently certified and recertified psychiatric patients who werkgib&e for homehealth
services;it is denied with respect to her retaliation claim under 31 U.S.C. 8373@¢n] it is
denied with respect to Ms. White’'s commdaw retaliatory termination claim Gentiva’'s

motion is otherwisgranted.

It is SoOORDERED.

UNITED STATES DISTRIGT JUDGE
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