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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICAgxrdl., )

Raintiff, ))
V. ; No0.3:10-CV-394-PLR-CCS
GENTIVA HEALTH SERVICES, INC., ))

Defendants. );

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@B U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is a Motion to @pel and to Extend the Deadline for Filing
Motions to Compel [Doc. 77],ileéd by Relator Vicky White (“White”). The parties appeared
before the Court on July 14, 2015, to presem arguments on this motion and to address
certain discovery issues in this case. Havingidensd the parties’ posiins and the procedural
posture of this case, the Court finds that the Motion to Compel and to Extend the Deadline for
Filing Motions to Compel is wktaken, in part, and it ISRANTED IN PART andDENIED

IN PART.

BACKGROUND
In this action, White alleges that Gentiva Health Services, Inc., (“Gentiva”), violated the
False Claims Act (“FCA”) by engaging in a schetadraudulently bill Meicare for psychiatric

home health services in the Middle Tennessaeathern Kentucky region in which White was
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employed. White alleges that Gentiva kepygbsatric patients on its rolls for years, and
continued to collect Medicare funding for those patients, eveagh it knew that they did not
need home health services. Dwgithe period that White was phlayed by Gentiva, she worked
at the office in McMinnville, Tennessee, andcasionally visited another Gentiva facility in
Tullahoma, Tennessee.

On June 25, 2014, the District Judge sedea Memorandum Opinion and Order limiting
the scope of this action to the claim identified above. White has filed a Motion for Leave to File
Amended and Restated Complaint [Doc. 70], incwhVhite moves the Court to grant her leave
to modify her Complaint to name the proper corpositities as defendants in this case. On the
other hand, Gentiva has filed a Motion for Suamyn Judgment arguinghat the particular
corporate entity named as the defendant in this action does not actually bill for home health
services and had no role in the alleged violations of the FCA. Additionally, White has filed a
Motion Pursuant to Rule 56(d) to Deny or f®eRuing on Gentiva Héh Services, Inc.’s

Motion for Summary Judgnme. These motions are pending disposition.

. POSITIONSOF THE PARTIES

White moves the Court to order Gentiva gooduce discovery lated to its Middle
Tennessee and Southern Kentucky offices supmily Deana Murphy, an area supervisor who
White alleges actively participated in the schengpecifically, White raves the Court to order
Gentiva to supplement its responses to Hirstrrogatory Set Nos. 3-8, 10, 11, 15-17; Second
Interrogatory Set, No. 2; and Second Set of Doeot Requests Nos. 1-7. White also moves the
Court to require Gentiva to restore and seagnhails. White also moves the Court for an

extension of the time for filing motions to compel.



Gentiva responds [Doc. 87] thie District Judge limited ghscope of discovery through
the ruling on the Motion to Dismiss and allegeat tWhite is now trying to improperly expand
the scope of discovery. It suggests that disgobe limited to the Milinnville facility in 2009
and 2010 and to an audit conducted at that loeaduring that period. Gentiva contends that
White cannot demonstrate that Gentiva played ainolee alleged FCA violations and that, as a
result, it should not be required to produce thscovery. Additionally Gentiva argues that it
has already spent a substantiabant of resources attempting to fulfill its discovery obligations
in this case. Gentiva argues that White hasyéeld®ringing these issués the Court’s attention
and the motion to compel deadline should not be extended.

White replies [Doc. 90] that there is nosksfor limiting discovery to the McMinnville
facility and patients identified ia single audit, as Géva has suggestediVhite maintains that
the corporate parent defense should not limscavery, and she contentisat the requested

discovery is targedd and reasonable.

[11.  ANALYSIS
The Court has considered each of the paggstions, and the Court finds and orders as
follows:
1. First Set of Interrogatories

a. Interrogatory Nos. 3, 4. Gentiva shalnswer both of these questions with

reference to “psychiatric patients” dipatients with pgchiatric diagnosis”
discharged or serviced by Gentivetween October 1, 2009, and March 31, 2010,
in addition to the 51 patients at the Mianville office that were previously

identified.



Interrogatory No. 5: Gentiva shall answiis question with reference to all

offices or braches at which Deana Murphy had job duties.

Interrgatory No. 6: Gentiva shall answ#ris question withreference to all

“psychiatric patients” or “atients with psychiatric dgnosis” at the McMinnville,
Tullahoma, Nashville, or Lebanon afés/branches between January 1, 2009, and
June 30, 2010.

Interrogatory No. 7: Gentiva shall answins question with reference to all

complaints made by employees, patiends, patient family members at the
McMinnville, Tullahoma, Nashville, or Lebanon offices/branches between
January 1, 2009, and June 30, 2010.

Interrogatory No. 8: Gentiva shall answiis question with reference to any

employees at the McMinnville, Tullahoma, Nashville, or Lebanon
offices/branches between January 1, 2009, and December 31, 2010 including
answering regarding alwarnings and discipline in connection with the
certification or recertification of “pshiatric patients” or “patients with
psychiatric diagnosis” for home healthngees, submissions of claims to the
Government, or the falsification of patient charts.

Interrogatory No. 16: Gentiva shall answbrs question with reference to any

person who held the listgabsitions in the Tullahoma office/branch from January
1, 2008, through the date bfhite’s termination.

Interrogatory No. 17: Gentiva shall answbrs question with reference to any

employees or groups of employees atM@Minnville, Tullahoma, Nashville, or

Lebanon braches/offices.



2. Second Set of Interrogatories

a.

Interrogatory No. 2: Gentiva shall answiis question with reference to any

“psychiatric patients” or “patients withsychiatric diagnosis” discharged from the

McMinnville office/branch fromOctober 1, 2009, to March 31, 2010.

3. Second Set of Document Requests

a. Request No. 1(b): Gentiva shall respondth® request with reference to any

b.

C.

d.

“psychiatric patients” or “patients ithh psychiatric diagnosis” who received
services from the Lebanon, Nashejlbr Tullahoma branches/offices.

Request No. 2Gentiva shall respond to this request with reference to persons at
the Lebanon, Nashville, or Tullahoma branches/offices.

Request No. 6Gentiva shall respond to this rexpt with reference to complaints
made at the Lebanon, Nashvilte, Tullahoma branches/offices.

Request No. 7: Gentiva shall respond to this request with reference to documents
from the McMinnville branch/office. Iho such documents exist, Gentiva shall
state whether there were any documeniating to the audit that took place in
September or October 2009 and fully eplwhy no documents relating to this
audit exist or can be found. Gentivaabhalso respond tdhis request with
reference to documents at the Il&boma, Nashville, and Lebanon

branches/offices.

4. First Set of Document Requests

a. Request Nos. 1, 2, 4, 11: To the extenbid@ claims any protection pursuant to

the attorney-client privilege, the work-product doctrine, or other privilege,

Gentiva must produce a full and complpt&vilege log as son as practicable.



b. Request No. 8: Gentiva al produce all documents relating to communications
between Gentiva and the U.S. Goveanmt relating to: (a) overpayments,
inappropriate payments, or payments medd by Gentiva to the Government for
“psychiatric patients” or “patients withsychiatric diagnosis” who were ineligible
for home health services, (b) fromndary 1, 2009, to December 31, 2010, (c)
relating to the McMmnville, Tullahoma, Nashville, and Lebanon branches/offices.

c. Request No. 14: Gentiva shall alsopmsd to this requeswith reference to

documents at the McMinnville, Tullahoma, Nashville, and Lebanon
branches/offices from January 1, 2009 to December 31, 2010.
5. Additional Rulings

a. Gentiva shall supplement and fully answer or make specific objections to the
discovery. As stated ithe hearing, the Court doest consider general and
unsubstantiated objections based upon uhdweéen to be sufficient, nor does the
Court consider Gentiva’s agjtion asserting that theoQrt limited the scope of
discovery through the Memorandum Opimiand Order entered on June 25, 2014,
to be sufficient.

b. The Court finds that it is n@ppropriate to award feesysts, or other monetary
sanctions at this time.e® Fed. R. Civ. P. 37(a)(5)(C).

c. Gentiva shall supplement its responses on or b&sreember 18, 2015.

d. White’s requests for further discovery that are not addressed herein are reserved at
this time. After Gentiva supplements, light of this Manorandum and Order,

Plaintiff may renew such spdici requests on or beforSeptember 25, 2015.



White shall only renew her requests ifeyhare relevant and appropriate for
consideration under Rule 26 and Rule 3thefFederal Rules of Civil Procedure.

e. The undersigne@RANTS the request for an extension of the deadline for filing
motions to compel, only with regard Befendant Gentiva Hé&a Services, Inc.,
until thirty days after ruling on White’'s Motion for Leave File Amended and
Restated Complaint [Doc. 70].

f. Finally, the undersigne)RECOMMENDS that the District Judge consider
delaying ruling on the Motion for SummyaJudgment [Doc. 72] until after
October 2, 2015, to allow White to obtain additional discovery and to allow the

parties to engage settlement discussions.

V. CONCLUSION
Accordingly, the Motion to Compel and to Extend the Deadline for Filing Motions to
Compel[Doc. 77] is GRANTED IN PART andDENIED IN PART, to the extent stated above.
IT 1SSO ORDERED.
ENTER:

s/C. Clifford Shirley,Jr.
UnitedStatesMagistrateJudge




