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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

MAKS INC. GENERAL TRADING
AND CONTRACTING CO.getal.,

)
)
)
Plaintiffs, )
)

V. No.: 3:10-CV-443-TAV-HBG

)
)
STERLING OPERATIONS, INC., )
formerly known as )
EOD TECHNOLOGY, INC., )

)
Defendant, )
)
)

STERLING OPERATIONS, INC., )
formerly known as )
EOD TECHNOLOGY, INC., )
)
Counter-Plaintiff, )
)
V. )
)
MAKS INC. GENERAL TRADING )
AND CONTRACTING CO., )

Counter-Defendant,

MEMORANDUM OPINION AND ORDER

This civil action is bfore the Court on the Rert and Recommendation of
Magistrate Judge H. Bruce Guyton entemd February 11, 2014 [Doc. 458] (the
“‘R&R”), which addresses plaintiff MAKS Im General Trading and Contracting Co.’s

Petition for the Award of Contractual AttorrisyFees and Costs fig. 369]. Defendant
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Sterling Operations, Inc. (“Sterling”yesponded in oppositiofDoc. 372], and MAKS
Inc. General Trading and Contracting .CEMAKS”) replied [Doc. 377]. After
consideration of MAKS'’s request, Magidealudge Guyton reaumends that the Court
grant in part and deny in part MAKS’s regtidor attorneys’ fees and costs and award
MAKS $283,408.00 inttorneys’ fees and $44,108.91 irsts) for a total of $327,516.91.
Sterling filed four objections to the R&R 8. 460], MAKS responded [Doc. 461], and
Sterling replied [Doc. 464].

l. Background

The Court will provide a briebackground to this main, but assumes familiarity
with both the facts and procedural higtof this case, which are complex.

The jury returned, as ipertinent here, a verdict ifavor of MAKS, awarding
MAKS $990,000 on its breach of contrachioh with regard tdNork Authorization 01
and $975,000 on its breachagntract claim with regard téd/ork Authorization 02 [Doc.
319]. The jury alsdound in MAKS'’s favor on Stenlig’s counterclaim for breach of
contract [d.]. This Court determined that the agreement between the parties—which is
governed by Tennessee law—entitles MAKSrégover reasonable attorneys’ fees and
costs incurred in the defenséSterling’s counterclaim [Do@&35 p. 10-12]. The Court
referred this determinatidn the magistrate judgéd. at 12], and the R&R constitutes his

determination.

! Sterling was formerly known as EOD Technology, Inc.
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The magistrate judge reduced the houalyorneys’ fee of$600 requested by
MAKS for attorneys Beins rad Hennessey to $300 anddueed the eligible hours
submitted by MAKS by 40%, rfiding that only 60% of thisme was spent defending the
counterclaim [Doc. 458 p. 21].As for MAKS's requestedosts award, the magistrate
judge likewise reduced ¢haward by 40% so &b the award reflectsnly fees and costs
spent defending the counterclaim and furtteeluced the award by 25% “to discount for
the request for reimbursement of unreasonable cdsitit[22—-23].

The Court takes each of Sterling’s foabjections in turn and discusses the
relevant facts and history of the case as needed.

Il. Standard of Review

Under the circumstances, the court must condude aovo review of those
portions of a magistrate judge’s reportdarecommendation to which a party objects
unless the objections are frivolousmnclusive, or generalSee 28 U.S.C. 8 636(b)(1);
Fed. R. Civ. P. 54{)(2)(D); Fed. RCiv. P. 72(b)(3)Massey v. City of Ferndale, 7 F.3d
506, 510 (6th Cir. 1993). “Objections piging the correctness of the magistrate’s
recommendation, but failing to specify the findirgsieved to be in error are too general
and therefore insufficient."Stamtec, Inc. v. Anson, 296 Fed. App’x 516, 519 (6th Cir.

2008) (citingSpencer v. Bouchard, 449 F.3d 721, 725 (6th IC2006)). The Court “may

2 MAKS's local counsel, Deborah Buchholwas awarded a ratef $200 for a small
portion of her eligible hourand $225 for the remainder [Dot58 p. 21]—an award uncontested
by Sterling.



accept, reject, or modify, whole or in part, the findirggor recommendations” made by
the magistrate judge28 U.S.C. § 636(b)(1).
[ll.  Analysis

Sterling asserts four objections, namelwgtthlagistrate Judge Guyton: (1) erred in
reducing MAKS'’s eligible hours for attorneyf®es using a percentage, rather than a line-
item review; (2) may have eden deducting 40% of MAKS’slaimed hours, as opposed
to 60%; (3) erred in awarding attorneys’ fees based upon an hourly rate of $300 for
attorneys Beins and Hennessey; and (4) erred in reducing MAKS’s submitted costs using
two percentages, rather tharine-item review of each sbitem [Doc. 460 pp. 1-2].

A. ReducingMAKS'’s Eligible Hours Using a Percentage

The agreement between the partiegaserned by Tennessee law and entitles
MAKS to recover the reasonable atteys’ fees it spent defending Sterling’'s
counterclaimI[d. at 3]. To determine the reasonabksnef attorneys’ fees in Tennessee,
courts look to the factors set forth ifrennessee Supreme Court Rule 8, Rule of
Professional Conduct 1.5(a)Wright ex rel. Wright v. Wright, 337 S.W.3d 166, 189
(Tenn. 2011). In reducing MAS’s eligible hours usin@ percentage, Sterling argues
that the magistrate judge erred in applyitigle of Professional Conduct 1.5(a)(1), which
requires consideration of “the time and labequired.” Sterling submits that the Court
must determine the actual amount of time spkfending the counterclaim by making a
finding as to whether each imt@al of time submitted by MAKS'’saittorneys is attributable

to defending the counterclaim, rather thaing a percentage to reduce the amount of



hours submitted by MAKS in order to exclutieme not attributable to defending the
counterclaim [Doc. 460 p. 4]Sterling cites as suppdtstate of Thompson, No. M2011-
00411-COA-R3-CV, 2012 TenrApp. LEXIS 171 (Tenn. CtApp. Mar. 14, 2012), in

which the court invalidated adal rule suggesting that judges award attorneys’ fees in
probate cases based upon a set percentage of the gross probate estate and instead looked
to the submitted time records determine the hours the attey at issuespent working

on the caseld. at *18, *29. MAKS argues that Mgstrate Judge Gugh’s methodology

was reasonable and in the interest of judieconomy, given that MAKS'’s claims were
inextricably intertwinedvith Sterling’s countedaim [Doc. 461 p. 2].

The Court acknowledges Sterling’'argument that making an individual
determination as to each unit of timebmitted by MAKS is apreferred method for
determining the number of eligible hours. Yet, in considering the practicalities of such an
endeavor, the Court finds persuasive theofelhg language from the Tennessee Court of
Appeals:

It would be nearly impossible t@ccurately separate the legal costs
incurred for defending one claifrom those incurred for defending
the other. We are aware that if wenand this case to the trial court
for performance of that task, therpes will have to incur additional
fees for an exercise of dubiouslu@ In the interest of judicial
economy, we therefore hbthat the plaintiff shall be responsible for
only one-half of the attorneyds incurred by the defendants.

Glanton v. Bob Parks Realty, No. M2003-01144-COA-R3-C\V2005 Tenn. App. LEXIS

263, at *33-34 (Tenn. Ct. App. Apr. 22005). Though Sterling points out tigatianton



concerned an award of attorneys’ feesspant to the Tennessee Consumer Protection
Act, not a contract, the reasoniisgnevertheless compelling.

Here, given that Sterling’s counterclaincissely intertwinedvith MAKS's claim
for breach of contract—essentially, the jury was tasked with determining which party
breached the contract—it woub® nearly impossible to acctey determine the portion
of time MAKS'’s counsel spent defending the counterclaingpgmsed to prosecuting its
claim. Thus, in addition to being factually distinct frarmompson, the instant matter
presents unique circumstances that arecantucive to distilling an accurate number of
eligible hours from theubmitted time records.

Sterling contends that the percentage used by the magistrate judge is unfair, is
guantitatively incorrect, and setsbad precedent by incentilng parties such as MAKS
to submit an excessive number of hours [Do€ @67, 10]. Firstthe magistrate judge’s
purpose in reducing the award sought RMKS by a certain percentage was to
compensate for the excessive amount ofrb@ubmitted by MAKS. Thus, a party that
submits an even more excessive numberadrs would face a greater percentage
reduction. Second, Sterling argues thaung the eligible hours by 40%—and thereby
allowing MAKS to count 6& of the submitted hours—is incorrect and unfair because
the counterclaim would not have taken 60%M#AKS’s attorneys’ time, given that they
were prosecuting other clairasd that a considerable minoriby the trial time involved
Sterling’s prosecution ots counterclaimlfd. at 7-8]. Yet, MAKSs prosecution of its

claims necessarily included its defense agaterling’s counterclaim, considering that



the parties’ claims effectively mirrored one another. Further,lhot the time MAKS’s
attorneys spent onithlitigation was submitted as tingpent defending the counterclaim
[See Doc. 370-1].

Sterling also proposes alternative melblogies—including a weighted average
of these methodologies—for calculatingparcentage by which to reduce MAKS's
eligible hours, which are derived from vauis trial metrics comparing MAKS'’s case-in-
chief with Sterling’s [Doc. 46 pp. 8-10]. Yet, as meaned, MAKS'’s case-in-chief
necessarily involed, to some extent, defending Steglghncounterclaim. Therefore, the
Court does not find Sterling’s suggested metlhagies more reasonable or accurate than
the methodology employed lblye magistrate judge.

In sum, the Court is not persuaded bgrigtg’s arguments that Magistrate Judge
Guyton’s reduction ofl0% of MAKS’s submitted hours waunreasonable or unfair and,
in fact, finds that this was a reasonablehodblogy for calculating the number of hours
spent by MAKS’s attmeys defending the counterclgiminder the circumstances.
Therefore, the Court overrul&terling’s objection to the nigodology used to calculate
the number of eligible hours for which MAKS entitled to reasonable attorneys’ fees.

B. PossibleCalculation Error by the Magistrate Judge

Sterling also suggests that the magtistrjaadge might have intended to reduce
MAKS's eligible hours by60%, rather than 40%d. at 11-12]. In support, Sterling
notes that the R&R states that the twotipar claims “arguably mirrored one another,

and given that MAKS alleged numerous torticls in addition to its contract claims,



logic dictates that MAKS's claims consumeatbre time in pretrial litigation and during
trial than did Sterling’s couarclaim” [Doc. 458 p. 7].

Sterling’s argument, however, ignores that all of the time spent by MAKS'’s
attorneys on thiditigation was submitted as eligibteme for purposes of calculating the
counterclaim attorneys’ fees. Therefore, the magistrate judge’s finding that more total
time was spent on MAKS'’s other claims—esmpared with thdime spent defending
Sterling’s counterclaim—is not inconsistamith reducing MAKS’s submitted hours by
40%. Finally, the magistrate judge sepdyat®ted that “only 60% of the hours billed
are attributable to the counterclaimyidicating that the 40% reduction was not a
calculation errorlfd. at 21].

In light of the foregoing, the Courtnfils that Magistrate Judge Guyton did not
make a calculation error in determiningetimumber of eligible hours and that the
reduction in hours is consistewith his findings in the R&. Accordingly, the Court
overrules this objection.

C. Hourly Rate Calculation for Attorneys Beinsand Hennessy

Sterling objects to using a rate of B per hour to calcate the reasonable
attorneys’ fees for attorneyBeins and Hennessy, contenditigat the magistrate judge
erred in applying TennesseelRwof Professional Conduct 1.5(a)(3) [Doc. 460 pp. 3, 12—
16]. Sterling argues that MAKfailed to submit proof regding a reasonable Knoxville-
area rate for attorneys BeinsdaHennessy and that the magist judge’s awarded rate is

equivalent to the rate that Sterling’s afisusubmit is appropriate for the most complex



work—rather than comparable to a typical Knoxville fee—despite the magistrate judge’s
determination that the legal issues présérat trial were not unusually compldxl.[at
12-14]. Moreover, Sterling callgpon the Court to exercises own judgment as to the
guality of MAKS'’s representation in light dfie proceedings before it and to determine
whether this representation amded to the best withesség the Court, claiming that a
$300 rate sets a record for cested cases in this distridd] at 14-15]. As noted,
MAKS'’s local counsel was awarded a rate$@00 for a small portion of her eligible
hours and $225 for the remainder, an awarcbntested by Sterling [Doc. 458 p. 21].
Sterling submitted an affidavit from Idcattorney Robert H. Green, who has
litigated construction disputes for over 30 y&an which Green opirgethat “for senior
attorneys with over 20 years of litigatiomperience[,] an hourly rate between $250.00
and $300.00 is reasonable” db 372-4 pp. 3-4]. Ultimately, the magistrate judge
determined that a rate of $300 is reasonabtieuthe circumstances [Doc. 458 p. 18].
Though attorney Hennessy began praatjdaw in 1996, on the whole, the Court
finds that he and attorney Beins are sudintly qualified to fitwithin the fee range
suggested by Greersde Docs. 370-3, 370-4]. Congeently, even though the legal
concepts involved in this litigeon were not exceedingly congx or esotericand despite
Sterling’s suggestions concerning the gyabf MAKS’s counsel’s performance, the
Court finds that in light of th record, the application of drourly rate of $300 to the
eligible hours for attorneys Beins and Hessey is reasonable. Therefore, the Court

overrules Sterling’s objection.



D. ReducingMAKS'’s Costs Using a Percentage

Sterling objects to the magistrate judge'se of two percentages to reduce the
costs submitted by MAKS and requests a lingti@nalysis, mirroring its request as to
determining the eligible hours [Doc. 460 p. .16h the R&R, Magistrate Judge Guyton
reduced MAKS’s submitted costs by 40% tbe same reason that he reduced MAKS'’s
eligible hours—to reflect the fact thatAKS is only being awarded costs incurred in
defending Sterling’s counterclaim [Doc. 4p8 22]. SubsequentlyMagistrate Judge
Guyton reduced MAKS’s submitted cosbyy an additional 25% to discount for
unreasonable costs soughtM@AKS, including expensive pgals, hotel-room movies, and
supermarket billslfl. at 22—-23].

As with the methodology used todiece MAKS's eligible hours, the Court
acknowledges Sterling’s argument that makargindividual determination as to each
cost and expense submitted by MAKS is af@mred method. But, considering the
interrelation between MAKS'’s alm for breach of contract and Sterling’s counterclaim,
it would be nearly impossible to accuratelgtermine the podin of the costs spent
defending the counterclaim, as opposegrtosecuting MAKS's claim. Thus, for the
same reasons as the Court found the edégitour methodology reasonable, the Court
finds the same methodology reasonable wéhpect to reducing MAKS’s submitted
costs. The same rationalppdies to determining the reastteness of each cost, and to

what extent each cost was unreasonable. Moreover, Sterling has not shown that the
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magistrate judge’s 25% reduction farnreasonable costs was an unreasonable
methodology under th@rcumstances.

Sterling also argues that by awardiMAKS a reduced percentage of some
unreasonable costs, the Court is still reqgirSterling to pay a pion of unreasonable
costs [Doc. 460 p. 16]. But this argumegmores the fact that the 25% reduction is
designed to eliminate the unreasable portion of tb submitted costs. To this end, the
costs remaining following the two reductioosnstitute the reasoble@ costs incurred by
MAKS defending Sterhg’s counterclaim.

Accordingly, the Court overrules Slieg's objection to Magistrate Judge
Guyton’s methodology in reducing the costs awarded to MAKS.

V.  Conclusion

After reviewing the record in this case, including the R&R and the underlying
briefs, as well as the relevant law, Sterlingtgections to the R&RMAKS'’s response to
the objections, and Sterling’s reply, the QGoisr in agreement with Magistrate Judge
Guyton’s recommendations conoerg MAKS's petition for an award of attorneys’ fees
and costs, which the Court adopts and incorpsratto its ruling. Accordingly, and for
the reasons stated above, the CQVERRULES Sterling’s objections [Doc. 460] and
ACCEPTS IN WHOLE the R&R [Doc. 458]. Therefer MAKS Inc. General Trading

and Contracting Co.’s Petition for the Award@dntractual Attorney’s Fees and Costs
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[Doc. 369] is herebsRANTED in part andDENIED in part. MAKS is AWARDED
$283,408.00 in attorneyseés and $44,108.91 in costg, #ototal of $327,516.91.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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