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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

ROAD SPRINKLER FITTERS LOCAL )
UNION NO. 669, )
)
Plaintiff, )
) No.: 3:10-CV-471-TAV-CCS
V. )
)
G&L ASSOCIATED, INC., d/b/a )
USA FIRE PROTECTION, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This civil matter is before the Court several motions: (lthe Motion to Vacate
Orders for Arbitration or Alternatively, Main to Stay Orders for Arbitration [Doc. 29]
by defendant G&L Associated, Inc., doifgusiness as USA Fire Protection; (2)
plaintiff's Motion for Civil Contempt Sanatns [Doc. 31]; and (3plaintiff's Motion for
Sanctions under Rule 11 [Dag7]. In its motion to vacate, defendant requests the Court
to vacate the previously entered Agreed Order [Doc. 2@]saibsequent Order [Doc. 28]
sending this matter to binding arbitratioachuse of a change in the law upon which the
parties based their agreement, pursuant tie BQ(b)(5) of the Federal Rules of Civil
Procedures. Alternatively, defendant requéiséd enforcement of the Orders be stayed
until the Supreme Court of the United Statésras or denies the Uted States Court of
Appeals for the District ofColumbia’s opinion inNational Labor Relations Board

(“NLRB") v. Noel Canning 705 F.3d 494D.C. Cir. 2013)cert. granted81 U.S.L.W.
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3629 (U.S. June 24, 2013) ¢N12-1281). Plaintiff submittea response in opposition
[Doc. 33], to which defendargubmitted a reply [Doc. 33]. In its respective motions,
plaintiff seeks sanctions for defendant’s faaluo arbitrate as previously ordered by the
Court under Rule 70 of the Federal Rule<ofil Procedure and for filing the motion to
vacate in violation of Rule 1df the Federal Rules of Civitrocedure. Defendant filed a
response to each motion [Docs. 36, 38].
. Relevant Background

This dispute arises from plaintiff's attgts to enforce théerms of a Collective
Bargaining Agreement (“CBA”between the parties, pursuato Section 301 of the
Labor Management Relations A9 U.S.C. 8§ 185 [Doc. 1 1 1]. Under the terms of the
CBA, all disputes and grievancage subject to final, bindgnarbitration [Doc. 1-1 at 35-
36]. In this case, plaintiff whes to arbitrate a grievanceer defendant’s termination of
Mr. Jerry Cooper which occurred in Septemp@09. Defendant, however, contends that
it is not subject to the terms of the CBA because it never remmmplaintiff as a
bargaining representative, thus the CBA ftsel/oid and unenforceable [Doc. 10 § 5].

Prior to and during the cose of this lawsuit, the pi@ées were also engaged in

litigation before the NLRB, where an Administrative w.aludge had previously

! Defendant argues that plaintif's pemise was untimely filed and should not be
considered. Given the defendardlsility to file a timely replyand lack of prejudice, the Court
will consider plaintiff's briefalong with defendant’s brief iaddressing defendant’s motion.

2 Although recited to the extenecessary for resolution of the pending motion, the Court
presumes familiarity with the underlying facts of this case.
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determined that defendant had engagedinfair labor practices by withdrawing its
recognition of plaintiff as t# exclusive bargaining reggentative [Doc. 1-3 at 8The
parties then appealed the conclusions ef AiLJ as to defendant’s general obligations
under the CBA to the NLRBON September 28, 2012, the RB affirmed the findings
of the ALJ and issued a de@si which, in relevant partequired defendant to do the
following:

(b) Make employees whole for anysk of earnings and other benefits

suffered as a result of the Respondeuntilwful withdrawal of recognition

from the union, plus interest, as satttan the remedy section as amended.

(c)  Make all contributions, including additional amounts due, that it was

required to make contractual fringeneéit funds during the term of the

collective-bargaining agreementut which it has not made since

September 8, 2009, and reimburse utdt employees, with interest as

provided in the remedy section amended, for any expenses resulting

from its failure to makéehe required payments.
[Doc. 29-1, 358 N.L.R.B. 162 (2012)].

Subsequent to the NLRB'’s decisiogpunsel for both parties exchanged
communications regarding arbitration in ligbt the decision obligting defendant to
adhere to the terms of the CBBocs. 29-2, 29-3]. Specifilg, plaintiff's counsel stated
in an October 4, 2012 letter that adheeetcthe CBA, per the NLRB’s decision, “would
include arbitrating the pending grievance whis subject to our federal court suit to
compel arbitration” [Doc. 29-at 1]. In reply, on Octolel6, 2012, defendant’s counsel
stated that “[b]Jased upon the NLRB’scti@on, 358 NLRB No. 15 (2012),” defendant

was willing to proceed to aitbation on Mr. Cooper’s grieance [Doc. 29-at 1]. On

November 20, 2012, the pasisubmitted a joint motion wismiss and submit the matter
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to binding arbitratbn [Doc. 19]. The Court, thélonorable Thomas W. Phillips,
presiding, granted the motiamn November 23, 2012, und#re conditionsagreed upon
by the parties [Doc. 20].

In February 2013, plaintiff filed a motidn compel defendant to comply with the
agreed order [Doc. 21], citing to the facathldefendant had not yet agreed to proceed
with the arbitration. Defendé argued in response thaapitiff had not given defendant
a settlement offer, which defesgt sought in order to avoitte expense odrbitration,
and also argued that the agreed order didsebforth a specificeadline for when the
matter had to be submitted to arbitrationaififf's motion was granted by the Court on
June 25, 2013 [Doc. 28]. In granting thetimn, Judge Phillips speaiklly ordered that
the case be submitted to aratton within thirty dayslifd.]. Defendant filed its motion to
vacate the previous ordersd® 29] on July 26, 2013. Diag the thirty-day period
between the Court’s order and defendamstion, plaintiff and defendant exchanged
communications regarding the selection of dnteator as well as the dates for arbitration
[Docs. 32-2, 32-3].

On January 25, 2013, in amrelated case, the D.C.r€liit issued its opinion in
Noel Canning v. NLRB705 F.3d 490 (D.C. Cir. 2013), hatdj that because three of the
members of the NLRB who hagsued the decision under revieawthat case were never
validly appointed under th&kecess Appointments Claus¥ the Constitution, that

particular panel of the NLRB lacked quorunmdatherefore, authority to act, so that its

*The Court notes thatithmatter was reassigned on May 5, 2014 [Doc. 40].
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decision was void.ld. at 514. Relevant for the purpasef this case, two of the three
members whose appointments wre subject of the dispute Moel Canningwere part

of the panel which handed down the Septen@& 2012 decision ordering defendant to
comply with the terms of #h CBA. On June 24, 2013he Supreme Court granted
certiorari in N.L.R.B. v. Noel CannindL33 S.Ct. 2861, 81 USLV8629, to review the
D.C. Circuit’s decision. Earlier, in Manc2013, plaintiff's ownappeal to the D.C.
Circuit from the NLRB’s September 2012 deoisihad been held in apance in light of
theNoel Canninglecision [Doc. 29-6].

. Motion to Vacate Orders for Arbitration [Doc. 29]

In support of its motion toacate, or, alternatively, stay the orders of arbitration,
defendant argues that there leeen a significant change in the law since it agreed to
enter into the consent ordeending the case to arbit@t, warranting relief from the
agreed order under Rule 60(b)(5) of the FadRules of Civil Procedure. Because the
D.C. Circuit's decision inNoel Canningvoided an NLRB decien due to lack of
quorum, defendant argues, th@me reasoning wouklipply to plaintiff'spending appeal
before the D.C. Circuit regarding the NLRB3eptember 2012 decision. Thus, if the
Supreme Court affirms the D.C. Circuit,dafinds that the NLRB decision was void,
the September 2012 decision ghliing defendant to complyithr the terms of the CBA,
which defendant argues was the basis fordesision to agree to arbitration, would
similarly be void. Plaintiff argues in resmmnthat the NLRB litigatin is not related to

the grievance at issue in this case, gitlest defendant has noaised Mr. Cooper’s
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termination as an issue before the NLRBI aiven that the dispute involved in the
NLRB litigation, that is, defendant’s recognitioh plaintiff as bargaining representative,
arose after Mr. Cooper's termination. lmdiion, plaintiff argues that Rule 60 is
inapplicable in this caseebause the agreed order was paispective in nature and
because there has been no sigaiit change in the law.

Rule 60, in relevant part, states thaoart may relieve a parof a final judgment
or order when “the judgment has been satisfietbase, or discharged; it is based on an
earlier judgment that has been reversed @ata; or applying it prospectively is no
longer equitable . . . .” Fed. R. Civ. P. 6[§f). Defendant’s conteled basis for relief in
this action is the final clause of the ruie., that applying the Court’s previous orders
would no longer be equitablelhe “[rJule provides a meanby which a pdy can ask a
court to modify or vacate a judgment or ardlea significant change either in factual
conditions or in law neders confiued enforcement tténental.” Northridge Church v.
Charter Twp. of Plymouth647 F.3d 606, 613 (6 Cir. 2011) (alterdon in original)
(quotingHorne v. Flores557 U.S. 433, 447 (2009)). Tharty seeking relief bears the
burden of establishing that chadgeircumstances warrant relietHorne 557 U.S. at
447 .

Plaintiff first argues that Rule 60(b)(%¥ inapplicable because the consent order
entered in this case is notrgspective.” Specifically, platiff contends that the consent
order does not require ongoing supervisiorthizt the order merely instructs the parties

to submit the case to arbitration. kmpport of this position, plaintiff cites téalamazoo
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River Study Group v. Rockwell International Cor@55 F.3d 574 (2004) for the
following:

There mere possibility that a judgniemas some futureffect does not
mean that it is ‘prospéwe’ because virtually every court order causes at
least some reverberations into théufe, and has . . . some prospective
effect. The essential inquiry intoghprospective nature of a judgment
revolves around whether it is executaoy involves the supervision of
changing conduct or conditions.

Id. at 587 (internal quotation e and citations omitted).
As noted by the Sixth Circuit iNorthridge Church however, theKalamazoo

court went on to state that “[m]ost caseonsider Rule 60(b)(5)'s ‘prospective

application’ clause in theontext of consent decrees, whiafte prospective by nature.”

647 F.3d at 613 (quioig 355 F.3d at 588). The Sixthr@iit also noted that “consent
decrees and consent judgments are the pmtatl subjects of Rule 60(b)(5) motions,”
id., recognizing that a consent deer“is an agreement thatelparties desire and expect
will be reflected in, and be ®rced as, a judicial decreeathis subject to the rules

generally applicable to other judgments and decredsl.”(quoting Rufo v. Inmates of

Suffolk Cnty. Jajl502 U.S. 367, 378 (1992)).

In this case, the consent order betweenp#rties requires the parties to act in the
future, that is, to proceed tarbitration. Although the ptes were only obligated to
submit to a single arbitration, until such @nas the parties complyith the order, the
order has been and is subjéztcontinued enforcement and supervision by the Court so

that it may be applied “prospectively” withithe meaning of Rule 60(b)(5). This is

evidenced by the fact thatyhen defendant failed to sulinthe case to arbitration,
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plaintiff filed a motion with the Court to compto force defendarib comply with the
terms of the consent order. Plaintiff arguest ttinis case is inapposite to the cases of
institutional reform relied upohy defendant, where Ru&9(b)(5) motions are common,
but, as the Sixth Circuit noted, the Supreme CourRufo made clear that the rule
“should not be limited to Btitutional-reform litigation.”’Kalamazoo 355 F.3d at 588.
Thus, the Court finds that fisdant’s motion is properlgsserted under Rule 60(b)(5)
and will proceed to distss the merits of defendant’s request.

Turning to the issue of whether there h&ieen “significant changes” in the legal
circumstances surrounding thisise, the Court notes théamodification of a consent

decree is an extraordinargmedy that should not hendertaken lightly.” Northridge
Church 647 F.3d at 614. As noted Morthridge Church,vacating or modifying a
consent decree may be required or warrameseveral situations: (1) where “one or
more of the obligations placed upon the parties has become impermissible under federal
law”; (2) “when the statutory or decisionkw has changed to ke legal what the
decree is designed to prevent”’; and (3) “whilelarification of the law will not, in and of

itself, provide a basis fomodifying a decree, it codl constitute a change in

circumstances that would support modifioatif the parties based their agreement on a

misunderstanding of éhgoverning law.”ld.

“In addition, the Court notes that the otkease relied upon by plaintiff for the idea that
the consent order 3ot prospectivelMcCormick International, LLC v. AGCO CorpCase No.
1:04-CV-833, 2007 U.S. Dist. LEXIS 27054 (W.D. Mich. Apr. 12, 2007)nappositeto this
case because the Rule 60 motion there addressearbitrator's award, not the consent order
requiring the parties to sulinthe case to arbitration.

8



In this case, the Court finds that dedant has not met its burden of showing a
significant change in the law, particularly hight of the circumstances leading up to
defendant’s motion. Initiallythe Court notes that, atingh the D.C. Circuit'sNoel
Canningdecision could be extended to applythe validity of the NLRB’s September
28, 2012 decision, the issuance of which int ped the parties to agree to the consent
order® the D.C. Circuit has delayed doing s evidenced by therder of abeyance
[Doc. 29-6]. The Sepmber 28, 2012 decs, then, is still valid as applied to the
parties. The mere fact that theg@eme Court may affirm or reverse tNeel Canning
decision, which would then require the D.CrdDit to address the pending appeal of the
September 28, 2012 decision, the Court finsl$po speculative to constitute the type of
change warranting relief under Rule 60(b)(5haamtay as requested degfendant. There
Is, at most, only a potential for change in ldo@ rather than an actual change warranting
relief at this time. In addition, the Ga notes that thessues at stake iNoel Canning
which could be applied to ¢hparties’ NLRB litigation a procedural, rather than
affecting the substantive law that formeea thasis of the NLRB’s original decision, so
that defendant has also failed to show whe#img future change would be “significant.”
Cf. Sweeton v. Browr27 F.3d 1162, 1166 (6th Cir. 949) (finding significant change

where Supreme Court case held that there m@afederal due process right for state to

® Plaintiff argues that defendant’s attemptsconnect the NLRB litigation with this
lawsuit is baseless because defendant did rosaeto recognize pldiff as the bargaining
representative until after the grievance in this case arose. Defendant however, presented
evidence of communications between the ipardemonstrating that the September 28, 2012
decision prompted the parties to egto submit the case to arbitrati@egDocs. 29-2, 29-3].
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follow parole regulations, sthhat consent decree governinggia procedures was based
on erroneous view of law). There has beemvidence presentedahupon any potential
rehearing, the NLRB would change the legasitions of the partsswhich would affect
the perceived obligations of the parties irsttase. Thus, the Court finds defendant has
not met its burden wer Rule 60(b)(5).

The Court also notes that in viewing ttiecumstances of this case, considerations
of equity also support a finding that defentlhas not shown that vacating or staying the
previously entered orders is appropriatdhe parties filed thir motion for agreed
dismissal in November 2012vhich the Court granted bwyay of the Agreed Order
[Docs. 19, 20]. Plaintiff filed its motion tcompel on February 7, 2013 [Doc. 21], after
the D.C. Circuit decideflloel Canning In its response to plaintiff's motion, defendant
did not reference thBoel Canningdecision nor is there any ieence that this decision
served as a basis for the parties’ contindethy in submitting the case to arbitration.
After Judge Phillips granted plaintiff's motioon June 25, 2013he day after the
Supreme Court grantezertiorari in Noel Canning defendant waited another thirty days
before filing the motion to vacate. Had dedant complied with the Agreed Order prior
to plaintiff's motion to compel or proceedeal arbitration prior to or soon after Judge
Phillips’s June 25, 2013 order, fdadant would not hae been in a position to file the
present motion. In other words, defendant’'s delay in congplyuith the Court’s
previous orders created theatimstances by which it could fiies motion to vacate those

orders. The Court finds that such conductsdoet promote judicial efficiency and that
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granting the relief in this case could encourpgsies to engage in similar conduct in the
future.

Accordingly, defendant’'s motion to vacabe stay the Court’'s previous orders
[Doc. 29] will be denied and the parties will bedered to proceed tainding arbitration
within 30 days of thentry of this Ordef.

[ll.  Plaintiff's Motion for Sanc tions under Rule 11 [Doc. 37]

In support of its motion fosanctions under Rule 11 tife Federal Rules of Civil
Procedure, plaintiff contends that defenti&motion to vacate [Doc. 29] was based upon
a misrepresentation of faché law and was no more than atig to evade arbitration.
Defendant responds that its fiem had a basis in fact and law in light of the D.C.
Circuit’s ruling inNoel Canningand subsequent grantadrtiorari.

Rule 11 prohibits attorneys from filinggaldings and motions “unless ‘to the best
of the [attorney]'s knowledgénformation, and belief, formedfter an inquiry reasonable
under the circumstances . . . the claims, m&#s, and other legabmtentions therein are
warranted by existing law or &y nonfrivolous argument for the extension, modification,
or reversal of existing law or ¢hestablishment of new law.’Salkil v. Mt. Sterling Twp.
Police Dep’t 458 F.3d 520, 528 (6th Cir. 2006) (qugt Fed. R. Civ. P. 11(b)). In all

Rule 11 motions, the test farhether sanctions are warranted is whether the conduct for

® In light of the Court’s disposition of defdant’s motion, plaintiff’'s motion for sanctions
under Rule 70 [Doc. 31] will be deed with leave to renew shautdefendant fail to submit this
case to arbitration.
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which sanctions are sought “was ‘reaable under the circumstances.ld. (quoting
Ridder v. City of Springfie|ldL09 F.3d 288, 29@&th Cir. 1997)).

In this case, the Court concludes tipddintiff has not shown that defendant’s
actions were frivolous, done for improper posp, or otherwise unreasonable so as to
warrant relief under Rule 11. While plaiifttontends that defemait's reliance upon the
NLRB litigation as a means to dglarbitration is baseless glCourt notes that defendant
submitted evidence showing that the time the NLRB’s $ember 28, 2012 decision
was issued, plaintiff used it @means to prompt defendant into agreeing to submit the
case to arbitration [Doc. 29-2], and defend&sponded that its willingness to do so was
in fact based on that decision [Doc. 29-3|n addition, in itsanswer to plaintiff's
complaint in this action, defendant denied that it was ever boutiteb@BA [Doc. 10
5], illustrating defendant’s reasable belief that the issuesthe NLRB litigation were
related to defendant’s obligation to submit IMooper’s grievance to arbitration. When
defendant learned that the September 2822fecision may be invalidated, defendant
filed its motion to vacate the [@tration orders. As preously discussed, defendant’s
ability to file the motion was, ipart, a result of defendantfailure to arbitrate the case
earlier, but the Court concludes that defemtts filing of the motion itself was not
undertaken in bad faith or for frivolousasons. While the Court finds defendant’s
arguments under Rule 60(b)(5) to be insuffickenwarrant the relief requested, the Court
does not find that they are frivolous, dilatoor unreasonable @s warrant relief under

Rule 11.
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Accordingly, the Court concludes thataintiff has not shown that Rule 11
sanctions are warranted at this time, plaintiff's motion [Doc. 37] will be denied.
IV.  Conclusion

For the reasons previously discussede@ant’s motion to vacate or stay the
Court’s orders for arbieition [Doc. 29] is herebENIED. It is herebyORDERED that

the parties proceed toraling arbitration withinthirty (30) days of the entry of this

Memorandum Opinion and Order. Failuredomply with thisMemorandum Opinion

and Order will result in defendaheing required to show causghy it should not be held
in civil contempt of Court. It is furthedRDERED that plaintiff's motion for sanctions
under Rule 70 [Doc. 31] i®ENIED with leave to renew should defendant fail to
proceed to arbitration. Fillg plaintiff's motion for sanctons under Rule 11 [Doc. 37]
IS herebyDENIED.

IT 1S SO ORDERED.

g Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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