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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

STEVEN TATE, )
)
Plaintiff, )
)
V. ) No.: 3:11-CV-87
) (VARLAN/GUYTON)
SAM’S EAST, INC., )
)
Defendant. )

MEMORANDUM OPINION

This civil action is before the Couonh Defendant Sam’s Eadnc.’s Motion for
Summary Judgment [Doc. 15]Plaintiff filed a responsé& opposition [Doc. 21], and
defendant replied [Doc. 23]. The Court leasefully consideredhe matter and for the
reasons stated herein, the Court will grant defendant’s motion.

l. Background

Plaintiff presents claims against defant a membership-bag wholesale club
with over 600 locations selling a wide &y of items, arising out of his employment
with defendant in various positie over a period of severalars. As described herein,
plaintiff claims discrimination based on race ahishbility. Plaintiff also claims that he
was retaliated against and forced to worlaihostile work environment and that he was
forced to work while off theclock. Plaintiff's race discrimination claims arise under
Title VIl of the Civil Rights Act of B64 (“Title VII"), 42 U.S.C. § 2000est seq.and his

disability discrimination claims arisainder the Americans with Disabilities Act
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(“ADA"), 42 U.S.C. § 12101et seq. Defendant has moved for summary judgment on all
of plaintiff's claims.

Plaintiff Steven Tate (“plaintiff’) wa hired by defendant Sam’s East, Inc.
(“defendant”) on October 23, 29, to work as a Bakeryssociate in Sam’s Club #8256
in Knoxville, Tennessek.When plaintiff was hired, hattended Sam’s Club orientation,
where defendant’'s safety and other policresre explained to him. Plaintiff signed
various documents acknowledgirthat he had received émead the Sam’s Employee
Handbook. Plaintiff also takes computerséa learning (“CBL") courses at Sam'’s.
There are CBLs on topics such as tAmericans with Disabilities Act (“ADA”),
Associate Safety, Diversity and Inclusion, ppeopriate Behavior, andorporate Ethics.

Plaintiff worked as a Baery Associate until approxiately October 1998.
Plaintiff was then transferred to Sam’su@1#6572, also in Knoxville, when it opened,
and he has worked in varioussitions there. In 2003, pldiff sustained an injury to his
left arm in a non-work related inciderdat home and was required to take an
approximately three-month medical leave absence for shoulder surgery. When
plaintiff returned from medicdeave in spring 20Q4plaintiff presented defendant with a
doctor’s note from his personal physiciarr, Brian Holloway, placing him on a lifting
restriction of no more thamventy to twenty-fivepounds with no repigive lifting. After

returning with restrictions and having Request for Reasable Accommodation

! Both plaintiff and his wife, Mary Tate, arcurrent employees of defendant. Plaintiff
currently works as a Maintenance Asstej making approximately $16.25 per hour.
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approved, plaintifimoved to the positionf People Greeter. Hemained in that position
for approximately four years.

In 2007, plaintiff wantedo move from the People Gitee position to a position as
a Tire Mounting Area (“TMA”) Cashier. The TMA Cashier position required
“frequently lifting and sortig merchandise and suppliep to 30 pounds without
assistance and over 3unds with team lifting” [Doc17-16]. On March 29, 2007,
plaintiff completed a second Request Reasonable Accommodation form, requesting
an accommodation for the TMA Cashier positibfting requirement. Plaintiff and
defendant’s Accommodation SergicCenter then went throlighe process of plaintiff
filing two appeals and defendant concluditngit plaintiff's request was unreasonable
because it essentially elimieatthe TMA Cashier position’s gairement of lifting thirty
pounds. Several months later, plaintiff pradda new doctor’s note defendant, with a
new lifting restriction of no more thanitty pounds. On Qober 13, 2007, after
receiving the new note, defendant transtéphkaintiff to the TMA Cashier position.

In February 2009, the Market team,ngarised of Sam’s Club Managers, the
Market Human Resources Mager, and the Market Mager for the geographical
territory, met to evaluate staffj levels and sales performarficeThe Market team
decided to eliminate the TMA Cashier pamitithroughout the Market, as the team

concluded that the Tire Technicians ababsorb the job respsibilities of the TMA

2 The Market referenced here is comprisédhe Sam’s Clubs in the State of Tennessee
and several cities bordag Tennessee [Doc. 17-19].
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Cashier. Only a few Sam’s Clubs in the Metrkad a TMA Cashier position at the time,
and plaintiff was the only TMA Cashier atu®l #6572 when the position was eliminated.
Two meat cutter positions and two maintenapositions were also eliminated at Club
#6572 around the same time. The other fdinrieated positions werbeld by Caucasian
associates at the time. Ttweo meat cutters, ddan Bureman and Edird Philips, were
offered and accepted positions that were opban their positions were eliminated, in
the Produce and Deli Departments, respectively. Both of them had their hourly pay
reduced because of the diffeoe in Position Pay GradeRPG”) from their eliminated
position to their new position, with Mr. Bur&an and Mr. Philips having reductions in
their hourly wages of $1.00 and $.40, respectivelJhe two Maintenance associates,
Leonard Meyer and Knute G. Johnson, wéeeminated after their positions were
eliminated.

Club Manager Byron Johnson met witlaipkiff on February 25, 2009, following
the elimination of the TMA Cashier position, and offered him the ¢ywen positions at
the Club location at the time, Produce Associate and a Cashier position. Mr. Johnson
also told plaintiff that hecould seek employment elsewber Plaintiff accepted the
Produce Associate position immediately. Rifiis Job Offer for the Produce Associate
position notes that the PPG falaintiff's TMA Cashier positiorwas a level 4, with a pay

rate at the time of $15.25 per hour, and BPG for plaintiffsnew Produce Associate

% Defendant assigns each position in a GIUPPG, based upon the jasponsibilities of
the position. Each step upRPG provides an associate wétl$.20 per hour pay increase [Doc.
17-1].
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position was a level 3, with a new pay rate$15.05 per hour.Plaintiff signed the
Produce Associate job desdrgm, thereby acknowldging that he had the ability to
perform the essential functions of thgosition, including a fifty pound lifting
requirement, with or without accommodationaiRtiff's Job Offer form indicates that he
accepted the offer on February 25, 2009, ardpibsition start date was to be February
28, 2009 [Doc. 17-5, p. 3]. At his depositigriaintiff testified that he “had no choice”
but to select Produce Associate and that heutd/ have been fired if [he] did not accept
work in the area outside ofiffj restrictions” [Doc. 21-1, @]. Plaintiff claims that after
informing Mr. Johnson that hiead a thirty pound weigheestriction with no repetitive
lifting, Mr. Johnson informedim to “[d]o it anyway” |d.].

On February 28, 200%laintiff brought two doctds notes to Manager James
Harrison. One of the notes ealsed plaintiff to feirn to work and tb other note stated
that plaintiff had the restrictions of no Iiig over thirty poundsral no repetitive lifting.
On that same day, when Mr. Harrison afyslsistant Manager Beth Denise read the
doctor’s note containing the work restrictipqdaintiff was informed that he could not
work in the Produce Associate position andMas sent home. Pldiff never worked in
the Produce department afteebruary 28, 2009.

On March 3, 2009, plaintiff filed oua Worker's Compensation Request for
Medical Care form, indicating that he flared a shoulder sin lifting produce
merchandize on February 23,080 The portion of the forrfilled out by his physician

indicates that plaintiff was diagnosed with left rotator cuff strain and was given
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restrictions of a maximum lifting limit ofive pounds, no overheard reaching, and no
above the shouldevork. In a doctor’s nat following an appointent on March 2, 2009,
plaintiff was allowed to returto work on March 16, 2009, itk the permanent restriction
of lifting twenty-five to thirty pomds with no repetitive lifting.

Defendant then conducted atcident review related to plaintiff's injury, and
plaintiff received a written Coaching for provement notice for using the unsafe work
practice of lifting over thirtypounds or using impper lifting techniques. Plaintiff's pay
was not reduced at that time. Plaintiffsminen worked in tw@emporary Alternative
Duty (“T.A.D.”) assignments, first as a 2.D. Monitoring Associate for several weeks
beginning onMarch 6, 2009. Next, on March 22, 2009, gihtiff accepted a job as a
Meat Demo Associate and signed the MeanD&\ssociate Job Description, with the job
to begin on March 28, 2009. As Meat DemssAciate, plaintiff gave out samples of ribs
and chicken, and his job was printato sell ribs and chicken.

When asked at his deposition if he renteered getting praise from managers with
regard to how well he was sellimdps and chicken, gintiff testified “[t]hey just told me
to keep selling ribs. That'what they told me, and the chicken” [Doc. 17-2, p. 22].
Plaintiff was given a red apron to wear tktdted “Rotisserie Rib King” on the front by
Lead Supervisor Vincent Hall, who is Aden American. Mr. Hall received the apron

from defendant’'s management; manageiméad received it from a vendor in

* When associates have worker's cormgagion claims and have been given work
restrictions, defendant assigns them to Tempofdternative Duty posibns. T.A.D. positions
are for a limited period of time.
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appreciation for Club #6572 being the numlogre rib-selling Club in the country.
Plaintiff believes that wearing the apron wadiscriminatory on the basis of his race
because “[i]t was associatedtiwAfrican Americanculture” [Doc. 17-2, p. 77]. Other of
defendant’s employees, including Caucasssoaiates, have been responsible for selling
ribs and chicken.

Plaintiff alleges that defendant’s employ@ean Heid told himto “just sell them
ribs,” and that Mr. Johnson told him he “nesdl[to work with the ribs and chicken,” and
that Mr. Johnson “want[ed] tsee [plaintiff] sweat” [Doc.22-3, pp. 3-4]. Plaintiff
testified that Mr. Hall withessed Mr. Jolams make the second comment and that Pat
Bratton, defendant’s forméperational Manager, witnessegk third comment. Plaintiff
testified that sweating is associated with édn-American culture. Plaintiff testified that
he was stereotyped on the basis of htrevhen he was working in the Meat Demo
Associate position and was called “the &eic man” by “[sjomeone from the home
office named Michael” [Doc. 22-3, p. 6].

On December 6, 2009, plaintiff acceptedlaintenance Assatie position, which
requires plaintiff to lift less than or equal tiwenty-five pounds. Wén plaintiff left the
position of Meat Demo Associate and movedviaintenance he received a reduction in
pay as his PPG changed from PPG 3 to PRG Plaintiff obtained regular raises
throughout his employment withefendant and has receiveasitive reviews. According
to Mr. Johnson and Donald Vanek, defertdaMarket Human Resources Manager, he

has generally performed well.



Plaintiff never used defendant’'s Opendd@olicy, called Market Managers, or
called defendant’s anonymos800 Ethics Hotline to confgan about discrimination on
the basis of his race or disability or abtatrassment or a hostile work environment.
Posters in the break room at Club #657@vpte the names and telephone numbers for
the Club Manager and Mark&lanagers, as well as tifgam’s 1-800 Ethics Hotline
telephone number, and complaint procedéwesiarassment/Inappropriate Conduct.

Plaintiff claims that the first discriminatn he suffered on the basis of his race was
“when [he] was forced to work in the produarea” [Doc. 17-2, p. 23]. The first time
plaintiff believes he was discriminated agaios the basis of his skbility was when he
was “forced to work in areas wide of [his] restrictions”Ifl.]. “Plaintiff believes he was
discriminated against based on his race wiewas forced to take the produce associate
position because he was ‘black and [had]disability’” [Doc. 21-1, p. 4 (citation
omitted)]. Plaintiff claims that his assigent to the Meat DemAssociate position was
discriminatory on the basis of his rabet not disability [Doc. 22-3, p. 6].

Plaintiff alleges that his Caucasian co-workers were allowed more job assignments
than he was and were allowenl work in areas that he wanot able to but could have
despite his disability. At hideposition, plaintiff testified irgeneral terms that Teresa
Loveday was able to work ithe clothing area in Februagr March of 2009, and that
Teresa Lanessa was accommodated to vimin night shift today shift after she
suffered an injury. Platiif testified that while déendant accommodated his lifting

restrictions after his injury, moving him ©@.V.D. Monitoring, Meat Demo Associate,
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and then Maintenance, he was treated wihrae Ms. Loveday and Ms. Lanessa, who are
both Caucasian, because he was requireckéoadeave of absendellowing his on-the-

job injury, while they were allowed to come back to wavkhout leave. Plaintiff
additionally testified that WaynRippy, also Caucasian, wable to workas a People
Greeter following surgery, and that Mr.gRy was thus treated more favorably than
plaintiff. Plaintiff admitted tht he did not know if ther&vas an open People Greeter
position when Mr. Rippy was @ted in it and he does not remember the time period
during which that occurred.

On May 4, 2009, plaintiff filed a coplaint with the Equal Employment
Opportunity Commission (“EEOC”), alleging f@@dant discriminated against him on the
basis of his race and disability, retaliated agdims, and forced hinio work in a hostile
work environment. Plaintiff received a “hgto sue” letter odNovember 23, 2010.

I[I.  Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no geime issues of material fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198&\toore v. Phillip Morris
Cos, 8 F.3d 335, 339 (6th Cir. 29). All facts and all infergces to be drawn therefrom
must be viewed in the light mofvorable to the non-moving partyMatsushita Elec.

Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 587 (198@purchett v. Kiefer301 F.3d
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937, 942 (6th Cir. 2002). “Once the movingtgaresents evidenaufficient to support

a motion under Rule 58 e non-moving party is not entitl¢o a trial merely on the basis
of allegations.” Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp.
1421, 1423 (E.D. Tenn. 1991) (citir@ptrett 477 U.S. at 317). To establish a genuine
iIssue as to the existence of a particulam&nt, the non-moving party must point to
evidence in the reecd upon which a reasonable finder fatt could find in its favor.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986)[he genuine issue must also
be material; that is, it mugtvolve facts that might affe¢he outcome of the suit under
the governing law.d.

The Court’s function at the point of summgudgment is linited to determining
whether sufficient evidence $fidbeen presented to makiee issue of fact a proper
question for the factfinderAnderson 477 U.S. at 250. Th€ourt does not weigh the
evidence or determine thruth of the matter.ld. at 249. Nor does the Court search the
record “to establish that it is bereft afgenuine issue of material fact3treet v. J.C.
Bradford & Co, 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed
is the threshold inquiry of dermining whether there is a&ed for a trial—whether, in
other words, there are any genuine factualesgbat properly can be resolved only by a
finder of fact because they may reasonably be resolvethvior of either party.”

Anderson477 U.S. at 250.
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IIl.  RaceDiscrimination Under TitleVII

In Title VII actions, “a plaintiff may estdish discrimination either by introducing
direct evidence of discrimination or by pmog inferential and eccumstantial evidence
which would support an inference of discriminatiorDiCarlo v. Potter 358 F.3d 408
(6th Cir. 2004) (citingkline v. Tenn. Valley Auth128 F.3d 337, 348 (6th Cir. 1997)).
Defendant asserts that because there is no @vabtnce of discriminatory intent in this
case, plaintiff's claim shdd be analyzed under thielcDonnell Douglasframework;
plaintiff does not dispute this. [Doc. 12 (citiigxas Dep’t of Cmty. Affairs v. Burdine
450 U.S. 248, 252-56 (198 cDonnell DouglagCorp. v. Green4l11 U.S. 792, 802-04
(1972)]; [seeDoc. 21-1]. When using @umstantial evidence toreate an inference of
discrimination, the burden-shifting framerkofirst announced by the United States
Supreme Court iMcDonnell Douglasapplies. Under this fraework, a plaintiff carries
the initial burden of eshdishing, by a prepondenae of the evidence, @ima faciecase
of discrimination by his or her grtoyer. In order to demonstratgpeama faciecase, the
plaintiff must show: (1) membership in a prdaegtclass; (2) that the plaintiff suffered an
adverse employment action; (3) that theiqiff was qualified for the position; and (4)
that the plaintiff was replacedly someone outside the peoted class or was treated
differently than similarly situad, non-protected employee$Vright v. Murray Guard,
Inc., 455 F.3d 702, 707 (6th CR006). In reduction in workfee cases where “the most
common legitimate reason for the terminationtie® reduction itself, “the fourth factor of

the prima facieburden requires ‘additional direct, arostantial, or statistical evidence
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tending to indicate that the employer sedylout the plainti for discharge for
impermissible reasons.”Nelson v. General Elec. Ca2 F. App’x 425, 430 (6th Cir.
2001) (citations omitted). A plaifitiwho successfully establishespaima facie case
receives the benefit of a presumption tet employer unlawfully discriminated against
the plaintiff. Texas Dept. of Cmty. Affajr$50 U.S. at 254.

The burden then “shifts to the deflant ‘to articulate some legitimate,
nondiscriminatory reason forghremployee’s rejection.”ld. at 253 (quoting MDonnell
Douglas 411 U.S. at 802). “[S]hodlthe defendant carry thimirden, the plaintiff must
then have an opportunity fwove by a preponderance of ttadence thathe legitimate
reasons offered by the defendant were it®ttrue reasons, but were a pretext for
discrimination.” Id. Although the burdens of production shift throughoutMeDonnell
Douglasframework when circumstéial evidence is involved, tfhe ultimate burden of
persuading the trier of fact that the defant intentionally digaminated against the
plaintiff remains at all times with the plaintiff.Id.; see also Talley \Bravo Pitino Rest.,
Ltd., 61 F.3d 1241, 45 (6th Cir. 1995).

Plaintiff has alleged that defendant distnated against him based on race with
respect to his having been moved to diffeéngositions throughout his employment with
defendant, some with reduction in pay.r Bwe purposes of edtiishing plaintiff's prima
facie case, it is undisputed that plaintiff, &frican-American male, is a member of a
protected classSee Wright455 F.3d at 706 (recognizing that an African-American male

was a member of a protected class fateTVIl purposes). Defendant asserts that
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plaintiff cannot establish @rima facie case of Title VIl race discrimination because
plaintiff cannot establish the fourth elemetitat is that he was replaced by a person
outside of the protected class or was treédess favorably than a similarly situated
individual outside of th protected class.

Defendant argues that plaintiff canrgitow that he was replaced by someone
outside of the protected slmwhen plaintiff was removdobm the TMA Cashier position
because defendant eliminatdte TMA Cashier positions throughout the Market as a
whole, and the Tire Techniciartook over the pda#on’s duties. Plaintiff was the only
TMA Cashier at Club #6572 at the timend defendant did ndtire additional TMA
Cashiers at any stores in the MarkeAccordingly, as plaitiff's position no longer
existed, plaintiff was not replaced at allt #one by someone outside of the protected
class.

Defendant also argues that plaintiffshaot and cannot prove that any similarly
situated persons outside of the protectedsclaere treated moveviarably than him.
Defendant asserts that withime same time period of tledimination of plaintiff's TMA
Cashier position, four other positions in awadditional departments, all held by
Caucasian associates, were @liaed. Two of the associate®re offered and accepted
alternative positions at lower PPGs in tRmduce and Deli depaments, and each of
those associates received a greater pay reduittan plaintiff did when he moved to the

Produce Associate position. The other twai€3sian associates whose positions were
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eliminated, who both worketh the Maintenance department, had their employment
terminated when their pit®ns no longer existed.

The points at whiclplaintiff claims to have suffeceTitle VII race discrimination
are a bit unclear from his comamt [Doc. 1] and responsive brief [Doc. 21-1]; however,
as plaintiff's brief points out, at his depositiibie testified that e first time he suffered
discrimination on the basis of race was whenwas “forced to wd in the produce
areal,]” after the TMA Cashigvosition was eliminated. [Do@1-1, pp. 2-3]. Plaintiff
claims that Caucasian employees were miyagb assignments within the store that
plaintiff was not given. Specifically, plaifitipoints to Teresa Loveday, who he claims
worked in the Clothing department, Wayne®i, who worked as a Door Greeter after
shoulder surgery, and Teresa Lanessa, whixedoin the Clothes Folding section during
the day shit after an injury.Plaintiff testified at hisdeposition that each of these
employees are Caucasian and thaly were allowed to conteack to work immediately
after injuries and work ithese accommodated positions, while plaintiff was required to
take time off of work and use his personaldjrsick pay, and vatian pay to take time

off.

® Defendant additionallyclaims that to the extent thaiaintiff claims his temporary
assignment to the Meat Demo Associate positvas race discrimination, ah claim is without
merit because Caucasian Meat Demo Associates have also sold chicken and ribs. To the extent
that plaintiff makes a claim that his assignmienthe Meat Demo Assafie position constituted
race discrimination, the Court finds that hissignment to that position was not an adverse
employment action for Title VII purposes and would dismiss such a claim.
14



Plaintiff also testified that he was singledt by Pat Brattornvhen she yelled at
him that he was “worthless and a bad repriedee of Sam’s Club” and that she did not
yell at Caucasian workers who were also there. Plaintiff testified that co-workers
Dorothy Cain, Pat Prince, and Sandra Muskey witnessed MdBratton singling him
out. He also claims that Ms. Bratton regdirhim to work on s lunch break and that
David Franklin, a manager at the time, witnelsfgs. Plaintiff additionally believes that
he was discriminated against the basis of his race whéms pay went from a PPG 3 to
a PPG 2, from $15.45 per hour to $%.per hour, when he was moved into the
Maintenance Associate position December 6, 2009.

Defendant replies that summary judgmerdappropriate here because plaintiff has
made vague allegations of non-protected class employeaws ddwed to do things that
plaintiff was not and being @ated better and less harshhan plaintiff. Defendant
argues that without providing any substantivelerce, facts, or angis as to how the
alleged non-protected employees were sinyilagituated to plaintiff in all relevant
aspects, such assertions by plaintiff aomatusory allegations #t are insufficient to
satisfy the fourth prong of th@ima facie McDonnell-Douglasase.

As plaintiff was not reglced, the Court will focus on the similarly-situated
inquiry. A plaintiff need not demonsiie an exact correlation with the employee
receiving more favorable treatmtein order for the two tde considered “similarly
situated.” Rather, a plaintiffe@d only show that they are slamiin all relevant aspects.

Ercegovich v. Goodyear Tire & Rubber Ctt54 F.3d 344, 352 (6th Cir. 199&)tayton
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v. Meijer, Inc, 281 F.3d 605, 611 (6th Cir. 2002). he deemed “similarly situated,” the
Sixth Circuit has stated th#te non-protected individuals with whom the plaintiff seeks
to compare his treatment must have: (1¢did with the same supervisor;” (2) “been
subject to the same standards;” and (3)gaged in the same conduct without such
differentiating or mitigating circumstancesathwould distinguish their conduct or the
employer’s treatment of them for it.Mitchell v. Toledo Hosp964 F. 2d 577, 583 (6th
Cir. 1992). The Sixth Circuit has held thatder Title VII, “[d]ifferences in job titles,
responsibilities, experience, and work recah be used to determine whether two
employees are similly situated[.]” Leadbetter v. Gilley385 F.3d 683, 691-92 (6th Cir.
2004) (finding a plaintiff not similarly itiated to a non-protected employee with
“superior experience”).

As stated above, as to the eliminatadrplaintiff’'s TMA Cashier position, he was
not replaced by anyone, and his was not thg pokition eliminated around that time.
Moreover, two of the other employees whossifians were eliminated at the same time
had their employment with defendant sepataaéter their positions were eliminated.
Two additional employees whegositions were eliminated around the same time, who
accepted other positions at Club #6572, ikexk greater pay redtions based on lower
PPGs than plaintiff did. Plaintiff signexhd accepted the Job Offer indicating his lower
PPG, and there is no evidencatthe objected to that lower PPG at any time. In fact, he
admitted at his deposition that the PPG leaeés applied equally to each of defendant’s

employees and correspond with fiasitions in which employees work.
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As to plaintiff's allegation that he babeen treated diffendly than Caucasian
employees Teresa Loveday, Teresa Lanesgh\Wayne Rippy, plaintiff has presented no
evidence to establish that those employees siergarly situated tdim in any way. He
testified that the three each werdowed to work in differenpositions than he was after
suffering injuries, but he admitted that heswansure whether the otisewvere allowed to
obtain the other positions becauhose positions were opahthe point at which they
were injured, and he did ndispute that the positions eas offered were the only open
ones at the point he returned from injueave. While plaintiff argues that he was
required to use sick leavad vacation time when he was injured while others were not,
plaintiff has not produced any evidence towhhat those employees had more or less
serious injuries than him ordhthey were in any other waymilarly situated. Plaintiff
has likewise produced no evidence anddenano allegations regarding the type
employment history the othendsad with defendant, theiexperience levels, or the
supervisors with which they dealfee Mitche|l964 F.2d at 582-83.

As to plaintiff's argument that Ms. Bratt treated him more hehly than others
and called him lazy, as well as required hinwtwrk on his lunch break, plaintiff has not
identified any employees that he believes weratéd differently than him or that were in
any way comparable but ndteated harshly. Plaintiff must identify some other
individuals with whom he seeks to compare tneatment by the same supervisor, and he
has failed to do soSee, e.g., Arendale v. City of Mempi$9 F.3d 587, 605 (6th Cir.

2008) (“Conclusory assertions, supportedly by plaintiffs own opinions, cannot
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withstand a motion for summary judgmentJ@ihnson v. Sinai Hosp. of Greater Detyoit
No. 4:10-CV-12321-DT, 2012 WR19506, at *8 (ED. Mich. Jan. 6, 2012) (noting that
the plaintiff had pointed tamo specific evidence of simigerformance problems in
regard to the employees she claimed were dilyitgtuated to herrad that the plaintiff's
own subjective beliefs were insufficient teupport a finding of discrimination).
Moreover, as discussed below, defendant adl¢lgat any interactioplaintiff would have
had with Ms. Bratton would be from the tirdaring which plaintiff worked as a People
Greeter between 2004 and® and would thus be tevbarred at this point.

Accordingly, because plaifitihas not identified any sittarly-situated individuals,
he has not established the fituprong and cannot make oupama faciecase for race
discrimination under Titl&/Il, and the Court wWilGRANT summary judgment as to this
claim. Because the Court finds that the plaintiff has not met the fourth prongpoinhas
facie case, it need not address the othesngs or whether dendant presented a
legitimate reason for any afjed adverse employment actisuffered by plaintiff.

V. Disability Discrimination Under the ADA

The ADA provides that an employer “sh@hot] discriminate against a qualified
individual on the basis of slbility in regard to job apipation procedwss, the hiring,
advancement, or dischargeahployees, employee compensatimb training, and other
terms, conditions, and privileges of employmenthitfield v. Tennesse639 F.3d 253,
258 (6th Cir. 2011) (goting 42 U.S.C. § 12112)). To make out garima faciecase of

employment discrimination utilimg indirect evidence undehe ADA a plaintiff must
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generally show: 1) he is disabled; 2) hesvadherwise qualified for the position, with or
without reasonable accommodation; 3) heesaffl an adverse enagiment decision; and
4) the circumstances give rise to an infee of unlawful discrimination, or a nexus
exists between the adverse action sefleand the plaintiff's disability. SeeMacy v.
Hopkins Cnty. Sch. Bd. of Edud84 F.3d 357, 365 (6th Cir. 2007) (citidcDonnell
Douglas 411 U.S. at 802ylonette v. Elec. Data Sys. Carp0 F.3d 1173, 1177-86 (6th
Cir. 1996)),abrogated on other grounds Jblyewis v. HumboldAcquisition Corp. 681
F.3d 312, 321 (6th Cir. 2012¢rf bang. A plaintiff must esthlish that he would not
have suffered the adverse employmaation but for e disability. Frengler v. Gen.
Motors 482 F. App’x 975976 (6th Cir. 2012) (citationsmitted). As stated above,
under the burden-shifting framework tDonnell Douglasafter a plaintiff makes out a
prima faciecase, the burden is shifit¢o the defendant to articulate a non-discriminatory
reason for the employment action. 411 WAS802-04. If the defendant does so, the
burden returns to the plaintiff to protieat the stated reason is pretextudl.

The ADA Amendments Act 02008 took effect on Januaty 2009. Pub. L. No.
110-325, 8 8. Because the adverse employraetions alleged bplaintiff took place
after that date, the amendments apply to this c&se. Milholland v. Suner Co. Bd. of

Educ, 569 F.3d 562 (2009).
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A. Disability

Under the ADA, a person is disabled if has “a physical or mental impairment
that substantially limits one or more ottimajor life activities osuch individual.” 42
U.S.C. § 12102 (2006) (amended 2009).

Under the ADA, a person is disabled if he:

(A) [has] a physical or mental impairmehat substantially limits one or
more of [his] majotife activities . . . ;

(B) [has] a record of such impairment; or
(C) [is] regarded as having slu an impairment . . . .
42 U.S.C. § 1202(1). “Major life activities” inclu@, but are not limited to, “caring for
oneself, performing manual tasks, seeing, ingareating, sleepingwalking, standing,
lifting, bending, speaking, breathing, learningeading, concentrating, thinking,
communicating, and working.” 42 U.S.812102(2)(A) (emphasis added).
An individual meets the requirement ‘teing regarded as having such an
impairment” if the individual establiseehat he or she has been subjected
to an action prohibited undéhis chapter because of an actual or perceived
physical or mental impairment whether not the impairment limits or is
perceived to limit a major life activity.
42 U.S.C. § 12102(3)(A). Wer the amended ADA, the tefdisability” is meant to be
construed in favor of broad werage. 42 U.S.C. 8§ 12102(4)(AAs lifting is a major life
activity under the amended ADA, the Courtshibok to the defition of “substantial

limitation.” See Jenkins v. Nat'| Bd. of Med. ExamN®. 08-5371, 2009 WL 331638,

*2-3 (6th Cir. Feb. 11, 2009) (dealing witkading as a major &f activity under the
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amended ADAf. The EEOC has determined that under the amended ADA,
“substantially limits” is “not meant to be& demanding standard.” 29 C.F.R. §
1630.2(j)(1)(i) and (iii)). “An impairment need not prevent, or significantly restrict, the
individual from performing a mar life activity in order to be considered substantially
limiting.” 29 C.F.R. § 1630.2(j)(ii).

Defendant argues that plaintiff cartrestablish the first element ofpaima facie
case of ADA discrimination because henset disabled. In making this argument,
defendant cites to severahses wherein it was foundathan employee with only a
general lifting restriction imposed by a plgran, without more, was insufficient for a
finding of a disability withinthe definitions of the ADA.See, e.g., Scott v. G & J Pepsi-
Cola Bottlers, InG.391 F. App’x 475 (6th Cir. 20108now v. Ridgeview Med. Gtd.28
F.3d 1201, 12078th Cir. 1997),abrogated on other groundsy Torgerson v. City of
Rochester643 F.3d 1031 (8th Cir. 2011}Villiams v. Avnet, In¢.910 F. Supp. 1124,
1132 (E.D.N.C. 1995). A resw of the cases cited by detiant, and of others finding

that a weight lifting restriction is insufficiérior a finding of dishility, shows that the

® In the ADA Amendments Act, Congress indicated its intention for the ADA to give
broad protection to individualsith disabilities, and in repudiag the Supreme Court’s decision
in Toyota Motor Manufacturing, Kentucky, Inc., v. Williagre84 U.S. 184 (2002), rejected its
holding “that the terms ‘substantida and ‘major’ in the definiton of disability under the ADA
‘need to be interpreted strictly to createl@manding standard for qualifying as disabled,” and
that to be substantially limited in performiagmajor life activity under the ADA ‘an individual
must have an impairment that prevents or sdyeaestricts the individual from doing activities
that are of central importance to most peoptisy lives[.]” Pub. L. No. 110-325, § 2(b)(4).
In enacting the ADA Amendments Act, “Congseoverturned the definition of ‘substantially
limits’ put forward inToyotaand directed the courts to interpret the term in a more inclusive
manner.” Jenkins 2009 WL 331638, at *3.
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cases having so found applied T®yotarules, prior to the ADA Amendments Acgee,
e.g., Scoft391 F. App’x at 479 B. (“Mr. Scott’s termination occurred before the 2008
amendments became effectijéfand “we considerhis disability discrimination claim
under the law as it existed befdlee amendments.” (citation omitted¥ee also Rico v.
Xcel Energy, Ing.--- F. Supp. 2d. ---, 2012 WL 48631, *4-5 (D.N.M. Sept. 25, 2012)
(finding that the express language of the ADA Amendments Act “calls into question the
continued precedential value pfe-amendment caseahd declining tdook to pre-ADA
Amendments Act Tenth Circuit cases findingtthfting restrictions did not substantially
limit major life activities as‘valid guidance” in a pdsADA Amendments Act lifting
restriction case).
Prior to the broadened definition ofsdbility under the ADA Amendments Act,
“[flederal case law support[ed] that a maxim weight restriction [wa]s not a disability
as defined by the ADA."Law v. City of Scottsville221 F.3d 1335, *46th Cir. June 15,
2000) (table) (reviewing cases from this anldeotcircuits finding thatveight restrictions
on lifting did not constitute a disability for[®A purposes). Howevef|flew courts have
had the occasion to consider the effects of the ADAAA],] and [tlhose that have, apply it
broadly to encompass disabilities that poergly might have been excludedHarty v.
City of SanfordNo. 11-cv-1041, 2012 WL 324328% (M.D. Fla. Aug. 8, 2012).
Accordingly, prior to the amption of the ADA Amendments Act, plaintiff's lifting
restriction, combined with kirestriction against repetitivigting, would likely not have

sufficed to established plaintiff as disabfed disability discrimination purposes. Given
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the expansion of the definitiaf disability, however, severalstrict courts have recently
found weight lifting restrictions to be adegje to constitute a disability under the ADA,
or at least sufficient to avoid sumary judgment on the issué&ee, e.g., Lohf v. Great
Plains Mfg., Inc. No. 10-1177-RDR, 2012 WL 256817%-6 (D. Kan. July 2, 2012)
(recognizing that it was a close question buodifng under the less restrictive standards of
the amended ADA that plaintiff had offered saiiint evidence to raise a genuine issue of
fact as to disability where head a twenty-five to thirtypound lifting restriction and a
need to alternate sitting and standirg)tls v. Temple Uniy.869 F. Supp. 2d 609, 621-
22 (E.D. Pa. 2012) (findin@ three pound lifting restrictn sufficient to establish a
genuine issue of fact as to digdap and to survive summary judgment)yilliams v.
United Parcel Servs., Inc2:10-1546-RMG, 201R%VL 601867, *3 (D.C. Feb. 23, 2012)
(adopting a report and recommendation findindisputed issue of fact as to whether
plaintiff with twenty pound lifting restdation was disabled for ADA discrimination
purposes);Farina v. Branford Bd. of EducNo. 09-CV-49, 2010 WL 3829160, *11
(D.Conn. Sept. 23, 2010) (notingat in light of the lower disability threshold of the
ADA Amendments Act, and thaclusion of lifting as a majdife activity, “it is possible
that even a relatively minor lifting restrictiocould qualify as alisability within the
statute”),aff'd, 456 F. App’x 13 (2d Cir. 2011).

Accordingly, in light ofthe broadened standard fdetermining disability under
the ADA Amendments Aci&long with the recent districourt decisions analyzing lifting

restrictions in light of the Act, the Court fiaglaintiff’'s weight restriction, as evidenced
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through doctor’s notes in theaord, sufficient to create a qties of fact as to disability.
Therefore, the Court will addss additional aspects ofapitiff's ADA discrimination
claim to determine if itvill survive defendant’s man for summary judgment.

B. Adverse Employment Action

Defendant argues that plaintiff cannshow that he suffered an adverse
employment action because luif alleged disability. As possibly related to disability
discrimination, plaintiff apparently argudabat the adverse employment actions he
suffered were: “(1) Being givean ultimatum that he calleither work as a cashier
associate, a produce associate (both of wiwete outside his restrictions) or quit;” “(2)
Being given another ultiatum that he would be fired if he did not work in an area
outside of his restrictions;” ) Being given aother ultimatum that if he did not work in
the produce position, he would be fired;” a6 Having his pay réuced when he went

from the position of meat demo associate to maintenance” [Doc. 21-1].

" Defendant argues that pléfficannot show he was otherwise qualified for the Produce
Associate position, with or without a reaabie accommodation. As defendant points out,
plaintiff signed the Job Offer for the dttuce Associate positioacknowledging with the
certification: “I have the ability to perform thesential functions of this position either with or
without a reasonable accommodation” [Doc.5l7p. 3]. The Produce Sales Associate Job
Description, signed by gintiff and initialed at the box “have the ability to perform the
essential functions of this position either withwithout a reasonadlaccommodation,” includes
under Physical Activities thahe employee “moves, lifts, caed, and places merchandise and
supplies weighting less than or equal to 50 pounds without assistance” [Doc. 17-10, p. 7].
Plaintiff had a weight lifting resttion much lower than that required for the position at the
time. Accordingly, as defendant argues, plinvas not otherwise qualified for the Produce
Associate position, because thi#ing requirement was necesgato perform the essential
functions of the position and he could notrfpem them with orwithout a reasonable
accommodation.
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Defendant asserts that tbaely positions available ahe time the TMA Cashier
positions were eliminated ingfMarket through eseduction of workfoce were the lower-
paying positions of the Produéssociate and the Cashier positfofPlaintiff's Job Offer
indicated that he was moving from a PB@o a PPG 2 when he accepted the Produce
Associate position and the PPG levels applysdmae to all associatewith the level of
responsibility determimig the pay grade.

Defendant also argues that even if piffircould establish that he was treated
adversely as compared to a non-disabled petssrglaim still must fail because he has
not shown that any adversetian was taken “because of” his impairment. “The . . .
ADA bar[s] discrimination ‘beca@sof’ an employee’s . . . shbility, meaning that [it]
prohibit[s] discrimination that is a “but-fortause of the employer’s adverse decision.”
Lewis 681 F.3d at 321 (quotinGross v. FBL Fin. Servs., Inc557 U.S. 167, 176
(2009)).

Assumingarguendothat plaintiff established prima facie case, defendant has
articulated a non-discriminatory reason féfleang plaintiff the deaion to take Produce
Associate position, take the Cashier positiorse®k employment elsewhere. Defendant
has shown that the Market Managers made the business decision during a reduction in

workforce to eliminate the Tk Cashier position and that phiff was offered the only

open positions at Club@572 at the time. Defendant helso shown that the reduction in

8 Upon review of plaintiff's complaint antesponsive brief, it does not appear to the
Court that plaintiff argues that the eliminatiohthe TMA Cashier position itself was an adverse
employment action or constituted ramedisability discrimination.
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pay plaintiff incurred was because the Rroel Associate position, which he accepted,
was assigned a different PPG level thaa THMA Cashier position. Others whose
positions were eliminated dag the reductions in January and Februa@32@ither had
their employment terminated or were foradedtake a similar P@ cut with their new
positions. Accordingly, defendant has assd# legitimate non-discriminatory reason for
plaintiff being offered the Produce Assai@ position and for his reduction in hourly
wage when he accepted that position. Nwhin the record indicates that defendant’s
Market Managers’ decision to eliminateetiMA Cashier positiohad anything to do
with plaintiff's alleged disability. Likewisajo evidence indicatesahbut for plaintiff's
weight lifting restriction, hewould not have been offaetethe Produce Associate or
Cashier positions. Defendardudd have separated plaintiffamployment, as it did for
two others at the time his position was eliated, but it instead allowed him to continue
at the Club and offered him the omdgsitions available at the time.

To the extent that plaintiff claims the reductionpay when he moved to his
Maintenance Associate position in DecemB6609 was an adverse employment action
suffered because of his disabilithe Court again finds thataintiff signed the Job Offer
indicating his pay level wouldo from PPG 3 to PPG 2 whée moved to that position
and that plaintiff has not shawthat this pay level changeas for any reason other than
the new position, obtained when he no lengvorked in a T.AD. position, being

assigned a lower PPG.
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Accordingly, because pldiff has not shown that amgdverse employment action
he may have suffered was because of higetledisability and has also not shown that
defendant’s non-discriminatory reason for aogh adverse action was merely pretext for
its true discriminatory intent, the Court fimdhat no genuine issue of fact exists to
preclude summary judgment on plgi's ADA discrimination claim.

C. Failureto Accommodate

In his complaint, plaintiff asserts'Plaintiff requested on several different
occasions to be moved to a position thatuld accommodate his disability but was
denied, although other job opportunities wgreen to his Caucasian counterparts, as well
as, individuals who were not sufieg from a disability” [Doc. 1  213. In his response,
plaintiff claims that defendant failed to aot good faith by “forcing Plaintiff to work
outside of his restrictions dmot even caring about how hecame under restrictions nor
how the injury occurred” [Dac21-1, p. 28]. Plaintiflargues that “Sam’s Club never

accommodated the Plaintiff” and “it is crystdéar that the Defendant perceived him as

° It is unclear the points at which plaffitalleges that he reqated to be moved to
different positions, as the record indicates only that he requested to be moved in 2007, when he
submitted a Request for Reasonable Accommaondairm and went through the process of
negotiating such an accommodati The record does not support a finding that plaintiff made
any requests in 2009, and he does not allegehinatid so. Accordingly, to the extent that
plaintiff asserts that he made request for a reasonable accommodation such that he would
satisfy that element of a claim for failute accommodate in 2007 or before, a failure to
accommodate based on that time frame wobéd time-barred. An individual alleging
discrimination under the ADA must file an adnsitmative charge of discrimination with the
EEOC within 300 days of the afjed unlawful discriminatory préce occurring. 42 U.S.C. §
2000e-5(e)(1) (applicable to ADA claims under 42 U.S.C. § 1211 &@¢)Kovacevick v. Kent
State Univ,. 224 F.3d 806, 831 (6th Cir. 2000). Plainfiéd his charge with the EEOC on May
4, 2009 [Doc. 1].
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disabled” [d., p. 29]. Plaintiff also claims that Mr.ahnson told him “to ‘do it anyway’ .
. . when the Plaintiff informetim that said workvas outside his restriction” [Doc. 21-1,
p. 24].

“In order to establish @rima faciecase for failure to accommodate, a plaintiff
must show that: (1) she issdibled within the meaning the Act; (2) she is otherwise
gualified for the position, with or withaueasonable accommodation; (3) her employer
knew or had reason know about her disability; (4) shrequested an accommodation;
and (5) the employer failed to proe the necessary accommodationJohnson v.
Cleveland City Sch. Dist443 F. App’x 974, 982-83 (6t@ir. 2011) (citation omitted).
“The employee . . . bears the burden psbposing reasonablaccommodations; an
employee’s claim must be dismissed if #maployee fails to identify and request such
reasonable accommodationdd. at 983 (citation omitted).

At his deposition, plaintiff admitted #t he did not request for a reasonable
accommodation in 2009. To the contrary, igned the Job Offer for the Produce
Associate position and indicated that he \aage to perform all job functions, which
included lifting up to fifty pounds. When plaintiff requested a reasonable
accommodation in 2007, defendant’'s ADA depeent went through the process of
negotiating that accommodation with pl#iip exchanging many kers, and he was
aware of how the pross worked. While plaintiff's complaint alleges that he “requested
on several different occasiots be moved to a positiothat would accommodate his

disability,” nothing in the reawl, including the depdason of plaintiff, supports such an
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allegation. The evidence shows that on Febrd8r\2009, the day plaiiff came to work
and showed doctors’ notes t@managers, indicating that had weight restriction of no
repetitive lifting and no lifting ovethirty pounds, plaintiff wasold he could not work in
the Produce department and no longer did Aéter plaintiff returred to work, he was
placed in T.A.D. positions, the essential dubésvhich he could pgorm with his lifting
restrictions recommended by his doctors.

Viewing the facts in the light most faable to plaintiff, wken considering the
process defendant went dugh with plaintiff when he requested a reasonable
accommodation in 2007, and the fact thatsasn as his managers saw that he had a
restriction beyond what was required torlwon the Produce Associate position they
removed him from the position, it appearattthad plaintiff requested a reasonable
accommodation in 2009, defendamay have been receptite the informal process
required. Accordingly, p@lintiff cannot establish grima facie case for failure to
accommodate, and the Court WHRANT summary judgment on that claim.

V. Hostile Work Environment

A. Racially Hostile Work Environment Under Title VI

The McDonnell Douglashurden-shifting analysis alspplies to claims of hostile
work environmentsClay v. United Parcel Serv., In&01 F.3d 695, 706 (6th Cir. 2007).
“To succeed on a claim of a racially hostweork environment, a plaintiff must
demonstrate that (1) she belonged to a ptetkegroup, (2) she was subject to unwelcome

harassment, (3) the harassment was basedam (4) the harassment was sufficiently
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severe or pervasive to alter the conditiohemployment and create an abusive working
environment, and (5) the defendant knewgluould have known about the harassment and
failed to act.” Williams v. CSX Transp. G643 F.3d 502, 511 {6 Cir. 2011) (citation
omitted).

“The conduct must be severe enough pervasive enough to create an
environment that aeasonable person would findostile or abusive.” Bowman v.
Shawnee State Unj\220 F.3d 456, 463 {6 Cir. 2000). “[W]hetler an environment is
‘hostile’ or ‘abusive’ can onlybe determined byooking at all the circumstances.”
Harris v. Forklift Sys., In¢.510 U.S. 17, 23 (1993). A gd should consider harassment
“by all perpetrators combingdinstead of “divid[ing] and categoriz[ing] the reported
incidents.” Williams v. Gen. Motors Corpl187 F.3d 553, 562 {6 Cir. 1999) (dealing
with a claim of a sexually hostile work environmersgge Jackson v. Quanex Cqrp91l
F.3d 647, 658 (6th Cid999) (“[T]he same principles @h govern sexual harassment also
govern claims of racial harassment.”). “[O]nly harassni@sed on the plaintiff's race
may be considered.Williams 643 F.3d at 511 (citinBowman v. Shawnee State Univ.
220 F.3d at 464) (emphasis in original).

“A plaintiff may prove that harassment svdased on race by either (1) direct
evidence of the use of raceesfic and derogatory terms (2) compartive evidence
about how the alleged haser treated members of botaces in a mixed-race
workplace.” Id. at 511 (citingOncale v. Sundowner Offshore Servs.,,I623 U.S. 75,

80-81 (1998) (approving these methods in th@@yous context of sexual harassment)).
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Harassment need not be explicidgsed on race to be illegaligce-based if the plaintiff
shows that but for his race he would novéddeen subjected to the harassmediay,
501 F.3d at 706.

Plaintiff alleges that he was subjecthostile work environment based on his race
when he was “forced to sell chicken and rifigoc. 21-1, p. 24]. Plaintiff claims that
while working as a Meat Demo Associate was told by several of defendant's
employees and supervisors “just sell them,tibgou need to work with the ribs and
chicken,” and “let me see you sweat” [Docs21;1]. Plaintiff also claims that he was
referred to as “the chicken miaand “rib king” by defendatr's member customers and by
“management” [Doc. 21-1, p. 24]Plaintiff alleges that hevas “forced” by defendant to
wear a red apron that hadethvords “Rotisserie Rib Kirigon the front, while other
Caucasian employees waain black aprons.

Defendant argues that plaintiff cannot ekibthe third and fourth elements of his
prima faciecase. First, defendant asserts thainpff admits that these comments were
made while plaintiff's “actual job was to seilbs and chicken as a Meat Demo Associate
for an approximate six-month period” [Dot6, p. 16 (emphasismitted)]. Defendant
points out that the only excegn is plaintiff's allegationthat a man named “Michael”
from the “home office” called him the “chicken niaonce after he left his position as a
Meat Demo Associate. As to plaintiffallegation that Mr. Johnson told him he
“want[ed] to see [him] sweat,” defendant desithat the comment was made, and further

argues that even if it was made, the comimdoes not evidence racial animus.
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Defendant contends when taken in totality, doenments do not create a severe and
pervasive hostile work engnment as contemplated by TiNgl. Defendant points out
that the only evidencproduced by plaintiff of Mr. Jmnson telling him to “do the job
anyway,” despite his lifting restrictions, andatthe wanted to “sdplaintiff] sweat,” are
plaintiff’'s own self-serving statements to tledtect. Defendant alsargues that plaintiff
has failed to show that any of these comtsemere made because he is an African
American.

Defendant submits that the “allegednuoents are not objectively hostile and
abusive” and suggests that cases with faremegregious circumstances than the one at
issue have been dismissed at the summadgment stage [Doc. 16, p. 22 (citing
Berryman v. SuperValu Holdings, In669 F.3d 714 (6th Cir. 2@) (upholding district
court grant of summary judgment on plaifiifclaim of hostile work environment where
plaintiff experienced vulgar gffiti, overtly racist comments, and racially motivated
pranks over a period of twenty-five years)].

Plaintiff also claims that he was siedl out by Ms. Bratton, who is no longer
employed by defendant, when siléegedly yelled at him in front of his Caucasian co-
workers and told him he was “worthless antdad representative of Sam’s Club” [Doc.
21-1, p. 25]. Plaintiff alleges that Ms. &ton did not make any similar comments to
others. He asserts that the instance wiaisessed by Dorothy @& Pat Prince, and
Sandra McCroskey. Defendant replies to tbligim that in asserting it, plaintiff is

attempting to create a dispute faict where none exists. Defendant asserts that it is
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undisputed that plaintiff was a People Gredétem 2004 to 2007. Defendant represents
that Ms. Bratton was defendant's Operaib Manager during the time when plaintiff
was a People Greeter. Accordingly, defendesgerts that any “vague claims regarding
conduct and/or comments by Pat Brattometme between 2004 and 2007 are time-
barred and must be disregarded” [Doc. 236]p. Moreover, defendant argues, plaintiff
has provided no evidence to show thay anmments made by Ms. Bratton had to do
with plaintiff's race or alleged disabilit}y.

In looking at the allegations related pdaintiff's position as the Meat Demo
Associate, the Court first finds that a reaable jury could not find that the comments
were made based on plaintiff's race. Riifi's admits that his primary duty while

working as a Meat Demo Associate was Bgllribs and chicken. Plaintiff does not

19 Defendant argues that pléff unreasonably failed to takadvantage of defendant’s
policies and procedures for complaining about the allegedly hostile work environment.
Defendant also asserts that plaintiff nevemptained to anyone at Sam’s about the alleged
discrimination or harassment. Plaintiff diebt call the 1-800 Ethics Hotline, and he never
complained using the open door policy on whichwas trained. Defendaiisserts that “[a]n
employee’s subjective fears of confrontation, eaghntness or retaliation do not alleviate the
employee’s duty undellerth to alert the employer of the aljedly hostile work environment”
[Doc. 23, p. 6 (quotation marks and citations omiftedh plaintiff's affidavit, attached to his
response in opposition to defendant’s motion for summagment, he attempts to clarify that
when he answered in the negative when @skbether he had ever complained about any
discrimination or harassment to anyone at Sa@iub, he had thought thedunsel for defendant
was asking if he had complained to anyone in thiparate office, rather than to the managers at
his Club [Doc. 22-1]. Riintiff asserts that he “most assdly complained to my managers
inside my club such as Byron Johnson, Pat BratBnmgn Heid about me being discriminated
and harassed at workld] at 2 (emphasis in original)]. “[A] party cannot create a genuine issue
of material fact by filing an affidavit, afterraotion for summary judgment has been made, that
essentially contradicts his earlier deposition testimorBehny v. United Parcel Send28 F.3d
408, 417 (6th Cir. 1997). Moreover, in light oktlourt’s finding below that plaintiff has not
established grima facie case of a hostile work environmerthe Court need not address
defendant’s knowledge of pldiff's perceived harassment.
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allege that anyone from Sam’s made commeatplaintiff that could be considered
overtly race-specific or derogayo To the extent that platiff argues that his wearing
the red apron stating “Rotisserie Rib Kingh the front, given to him by an African-
American supervisor, while Caucasian empks/evore black aprons, defendant argues
that Caucasian employees have worn thee apron since plaintiff moved out of the
position. While plaintiff's affidavit indicatethat he “ha[s] no knowledge of that[,]” he
has presented no evidence disprove that fact [Doc22-1 (emphasis omitted)].
Additionally, it appears based on the record thatapron was giveto the Club at which
plaintiff worked as appreciation for their l&gumber of rib sales, and defendant asserts
that plaintiff was given the apnoas a successful rib and dkea seller. As to plaintiff's
allegation that Mr. Johnson told him he “waadl] to see [him] swat,” and that such
comment as based on his race, no contest giwgen to this comnm and no evidence
before the Court leads to tltenclusion that a reasonable jury could find that any such
comment was made based on plaintiff’s race.

Moreover, even if a reasonable jurgudd find that the comments alleged by
plaintiff were made based on his race, @eurt finds that the totality of the alleged
harassment was not “sufficiently severe pmrvasive to alter th conditions of his
employment and create an alwvesworking environment.” Harris, 510 U.S. at 21.
Considering the relevant factors of “tfieequency of the discriminatory conduct; its
severity; whether it is physically threateg or humiliating, or a mere offensive

utterance; and whether it unreasbly interferes with aeamployee’s work performance,”
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the Court finds that the alleged comments weephysically threatening or humiliating,
were not severe, were not objectively ofigasand did not unreasonably interfere with
plaintiff's work performance Seeld. at 23.

Last, assuming that any roparative-evidence claims related to Ms. Bratton’'s
treatment of plaintiff are not time-barred, pi@if's allegation thahe was treated adverse
to others based on his racaiigpersuasive. He alleges that Ms. Bratton yelled at him and
told him that he was a bad representativehef company, but did not yell at others.
Plaintiff has not alleged that any of the comments made by Ms. Bratton included any
racist language and has proddcno direct evidence that any of the alleged adverse
treatment was based on race. While plHiatigues that Caucasian employees were not
yelled at on their “idle time,” he does notepent any evidence that any of the other
employees were doing the same activities asvag when Ms. Bratton yelled at him.
Accordingly, no reasonablerjcould find that the allegkeadverse treatment was based
on plaintiff's race. See Williams643 F.3d at 512 (finding thab reasonable jury could
find that plaintiff's allegabns of adverse treatment whased on race where plaintiff
presented insufficient evidende compare her treatmentitiv that of her white co-
workers and supervisors used no racist language).

Accordingly, for the reasonsplained above, the Court wilbRANT summary
judgment in favor of the defielant as to plaintiff's Title/Il hostile work environment

claim, and the claim will be dismissed.
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B. Hostile Work Environment Under the ADA

Defendant asserts that to the exterdirglff makes a claim for hostile work
environment under the ADA, the “claim is bftref substantive evidence and must be
dismissed” [Doc. 16, p. 23]. While plaifitasserts in passing in his memorandum in
support of his response tiefendant’s motion for summary judgment [Doc. 21-1] that he
is making advancing a claim for hostile wakvironment undethe ADA, upon review,
it does not appear that he malkey such argument to that effect or points to any facts to
support a claim of a hostile work envioent based upon his alleged disability.
Accordingly, to the extent that plaintiff asserts an ADA hostile work environment claim,
summary judgment ISRANTED as to that claim, and it is dismissed at this time.
VI. Retaliation

A. Retaliation Under the ADA

To make out grima faciecase of ADA retaliation, a gintiff must prove (1) the
employee engaged in protected activity; (2 émployer took adverse action against the
employee; and (3) a causal connection ketwthe protected acily and the adverse
employment action.Penny 128 F.3d at 417. If thplaintiff establishes therima facie
case, the burden will shift to the employestmw a legitimate, non-discriminatory basis
for the action.Id. The plaintiff employee must thenah that the proffered reason was a
pretext for discrimination.ld. “[T]o establish a retaliatiolaim the plaintiff need not

prove that he had a disability under the ADA[rJather the protected activity is the
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showing of a good-faith requefdr reasonable accommodationsBaker v. Windsor
Republic Doors414 F. App’x 764777 n.8 (6th Cir. 2011) (citation omitted).

Defendant argues thaiaintiff's ADA retaliation claim fails as a matter of law
because plaintiff has not prioed substantive facts to support his claim. Citing
plaintiff's deposition testimonydefendant asserts that piaif admitted to never having
requested a reasonable accommodation foralégied disability in2009. Defendant
argues that plaintiff's requests for aasenable accommodatian 2004 and 2007
occurred too remote in tim® establish a caal connection between any protected
activity and any 2009 adverse emplaymhaction [Doc. 16, p. 27]SeeTimm v. Wright
State Univ. 375 F.3d 418, 423 (6tkCir. 2004) (affirming district court's grant of
summary judgment on First Aandment retaliation claim, finding eight months to be a
long period for employer to have retaliated against employéa)ey v. Giles Cnty.,
Tenn, 165 F. App’x 447, 452 (6th Cir. 20p§‘Hayward’s resignation occurred eleven
months after the personal injury suits wdited. Such a long time lag between the
speech and the adverse employment acti@ansgong indication that the action was not
retaliatory.”).

Plaintiff claims that he made a regtéor a reasonable accommodation [Doc. 22-
5] and that such request was a “protedetivity,” of which defendant was aware, for
purposes of ADA retaliation. As to the adse employment action he suffered, plaintiff
submits that a reasonable juguld determine that he sufferan adverse action when he

was forced to choose between the RBoedAssociate position and quitting his position
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with defendant. Without presting evidence in gport, plaintiff additimally claims that
he was required to use vacation and leave tmen he was injured and that this was an
adverse action. Plaintiff argues that a oeable jury could conclude that the adverse
employment actions he suffered were caubgdhis insistence that he be given an
accommodation to allow hino continue workind?

Defendant replies that plaintiff has nobpided any facts to support a finding of a
causal connection between plaintiff's reguéor a reasonable accommodation in 2007
and any adverse action allegekieta by defendant in 2009. &ICourt agrees. In light of
the Market group decision teliminate the TMA Cashieposition and the fact that
plaintiff was offered the open positions at tBkib at the time, adiscussed more fully
above, a reasonable jury could not finéttlidefendant offering plaintiff the Produce
Associate position, a Cashier position, oséparate his employment in February 2009,
was in any way linked to plaintiff's undisputed protectetivig of his 2007 request for
a reasonable accommodatioithe Court finds that plaiiff has failed “to establish the
requisite causal connection between the atlageidents of retaliation and the protected

activity.” Walborn v. Erie Cnty. Care Facilifyfi50 F.3d 584, 589 (6th Cir. 1998) (citing

1 plaintiff also claims that he was “givarretaliatory write-up for allegedly using unsafe
work practices when he sustaihkis on-the-job injury” [Doc. 21-1p. 25]. Plaintiff in no way
expands upon this argument alleges facts to support it. Ifact, plaintiff's responsive
memorandum characterizes this al@tory write-up” as harassmemather than alleging it in
the context of retaliation. Plaintiff did not receive a pay reduction or any other disciplinary
action following the unsafe work practicesitefup. “[AlJn employee’s work violations
constitute a legitimate, nondiscriminatosason for adverse employment decisiong/alborn
v. Erie Cnty. Care Facilityl50 F.3d 584, 589 (6th Cir. 1998Plaintiff does not claim that he
did not use unsafe work practices or that he mat responsible for theonduct described in the
write-up. The record includes no eviderthat the write-ugvas retaliation.
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Zanders v. Nat'l R.R. Passenger Cor@98 F.2d 1127, 1135 (6th Cir. 1990) (requiring
plaintiff to produce evidence “siifient to raise the infereecthat her protected activity
was the likely reason for the adverse action”).

Accordingly, because plaifitihas failed to establish@rima faciecase, the Court
herebyGRANT S summary judgment as to phiff's ADA retaliation claim.

B. Retaliation Under Title V11

Upon review of plaintiff'scomplaint [Doc. 1] and himmemorandum in support of
his response to defendantetion for summary judgment [i2. 21-1], it does not appear
that he is advancing a claim for retaliatiomder Title VII, as he alleges no facts which
could support such a claim. Accordingly, t@ taxtent that plaintiff attempts to assert a
claim for retaliation underifle VII, summary judgment iISRANTED as to that claim,
and the claim is dismissed at this time.
VII. Working Off the Clock

Defendant also argues that to the exteat plaintiff sufficently alleges a claim
for working off the clockin his complaint, such claim faiés a matter of law. In support,
defendant points out that plaintiff testifiedl his deposition that he only worked off the
clock while in his position as a People Greetds defendant claims that plaintiff only
worked in the People Greeter position prioiCotober 2007, defendant argues that even
taking plaintiff's allegation agrue, his claim fails becauseathwould mean that his last
time working off the clock was approximatelydwears before he filed this Charge with

the EEOC, making the claims time-barredder Title VII and the ADA. While
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plaintiff's response notes some depositiostiteony related to working off the clock,
[Doc. 21-1, p. 19], and claims that hisirmge forced to workoff the clock without
payment is a factor supportifngs claim of hostile work enviranent, [Doc. 21-1, p. 25],
he does not respond to defendant’'s argumexttahy separate claim of working off the
clock is time-barred.

The Court agrees with defesmat that any claim sougld be brought under Title
VIl or the ADA for warking off the clock would be timbarred here, as having occurred
more than 300 days prior to the filing of the EEOC Char§ee42 U.S.C. 8§ 2000e-
5(e)(1); Alexander v. Local 496177 F.3d 394, 407 (6th Cir. 1999). Additionally, as
defendant points out, plaintiff€omplaint does not referea the Fair Labor Standards
Act (“FLSA”) and even if it had, a claim undthe FLSA would likewse be time-barred.
Accordingly, the CourGRANTS summary judgment as togutiff's claim for working
off the clock, and it islismissed at this time.
VIII. Conclusion

For the reasons statdterein, the Court WIlGRANT Defendant Sam’s East,
Inc.’s Motion for Summary Judgmefi?oc. 15] in all respects.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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