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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
Felix Charles Booker,
Plaintiff,
V. CaseNo0.:3:11CV-126PLR-CCS

Michael A. LaRaglia, et al,

Defendants

N N N N N N N N N

M emorandum Opinion and Order

On February12, 2010 law enforcemenbfficers tookFelix Booker to the emergency
room at Methodist Medical Centdoecause they suspected he had contraband hidden in his
rectum. At the emergency room, without Mr. Booker’s consent, a doctor administegsdalru
pardyze Mr. Booker and render him unconscious, necessitating the use of an intubatiom tube
keep Mr. Booker alive.The doctorthenusedhis fingers to probe Mr. Booker’s rectum in search
of contraband. Mr. Booker brought this suit seeking damages undér42. § 1983 for the
violation of his constitutionaiights He also asserts a number of state claims.

Presently before the Court are crosstions for summary judgment filed Ib§r. Booker
and the remainng defendants. Additionally, before the @pare Mr. Booker’s motion for
reconsideration of the dismissal of his federal claims against Nursealuh&fethodist Medical
Center, two motiongo strike thesecondaffidavit of Peter Alliman, and Methodist Medical
Centeis motion for leave to supplement its response in opposition to Mr. Booker’'s motion for
summary judgment.

1. Factual Background

The facts have been described by a number of courts in both Mr. Booker’s crinsimal ca
and the present civil caseThe Court adopts the facts from the Sixth Circuit's opinroMr.
Booker’s criminal casas follows:

At approximately 11:50 a.m. offrebruary] 12, 2010, Daniel Steakley, a-K
officer with the Oak Ridge Police Department (“ORPD”), pulled over a ctr wi
expired tags. William Booker, the defend#s brother, drove the car; Felix
Booker rode in the front passenger’s seathile speaking with William Booker,
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Steakley smelled marijuanaVilliam Booker denied that there were illegal drugs
in the car and told Steakley he was free to search the @eRidbr to conducting
the search, Steakley went to the police cruiser to check William Bookeré&s dri
license status and to ascertain the existence of any outstanding wartiaritse
police dispatcher.As Steakley did so, he noticed Felix Booker “moving around,
as if he was attempting to conceal somethingtis was not the first encounter
between Felix Booker and Steaklein 2009, Steakley had arrested Booker and
recovered thirteen bags of marijuana that Booker hid in his crotch.

After completng the driver’s license and outstanding warrants checks, Steakley
utilized his trained drugniffing dog. The dog alerted near the front passenger
side door of the car where Felix Booker was seatgtbakley asked Booker to
exit the car and patted him wo. During the search, Steakley noticed that
Booker “cl[e]nched his butt[ocks] together” when he patted him in that area, but
the patdown produced no drugddowever, Steakley did feel two large bulges in
Booker’s pockets which turned out to be large amounts of currebaying the
search of the front passenger’'s s&gakley recovered three small plastic bags:
one that contained .06 grams of marijuana, another that contained “a green plant
type residue,” and a third covered with a “powder residi@€akley also noticed
marijuana “ground up into the floor” of the passengjde seat.

Steakley arrested Felix Booker for felony possession of marijuana, despitg
unable to recover enough marijuana to justify such an arrest under Tennessee law
SeeTenn. Code Ann. 8 397418(b) (defining marijuana possession below
14.175 grams as a misdemeanor offense);-g-208(b)(1) (authorizing citation,

but not arrest, when an officer withesses a misdemear@igakley handcuffed
Booker with his hands behind his back and placed him in the cruiser of another
ORPD officer, Lewis Ridenour, so that Booker could be taken to the police
station. Ridenour left the scene at approximately 12:19 phme.officers allowed
William Booker to depart without issuing a citatidor his expired plates and
without trying to recover the marijuana in the floorboard.

Ridenour and Booker arrived at the police station at 12:21 p.m., followed shortly
thereafter by Steakley. Steakley placed Booker in an interview room aatioa.s
After Steakley read Booker hidliranda rights, Booker offered to forfeit the
money Steakley found in Booker’s pockets in order to be released on citation,
while claiming that he earned the cash pouring concridenour also noticed

that Booker was “fidget[ing] and try[ing] to put his hands in the back of his
pants,” prompting Ridenour to move Booker’s handcuffs from his back to his
front. When Ridenour stepped out of the interview room for a moment, Booker



slammed the door shut and leaned against the door to barricagkedinour,
Steakley, and a police sergeant forced themselves into the interview room and
wrestled Booker to the ground to regain control over hirhe officers searched

the room for contraband, patted down Booker a second time, and shook his pants
by pulling them up until they were loose and jarring them to dislodge any sirticle
jammed “inside of his pants or in [his] boxers.The officers did not find
anything.

Ridenour next took Booker to the Anderson County Detention Facility in Clinton,
Tennessee, arriving at approximately 1:20 pAccording to Ridenour, Booker
fidgeted throughout the drive.Upon arrival, Ridenour discussed Booker’s
situation with Jerry Shin, a sheriff's deputy. The detention facility did not
have a policy of strip searching all new detainees, and there is no indication
whether Booker was going to be placed in the general population of the facility.
However, based on suspicion, Shelton agreed to strip search Booker to determine
if he was concealing contraband in his buttocBeelton and another officer took
Booker into a small room where newly booked inmates typically showered, asked
him to remove his clothing, and performed a visual inspection of his body.
Shelton asked Booker to bend over and spread his buttocks; when Booker
complied, Shelton claimed he could see “a small string protruding from
[Booker’'s] anus.” Id. at 109. After Shelton asked Booker about the object,
Booker moved his hand to cover the area and tried to push the object further into
his rectum. This led to another altercation during which Booker had to be
restrained by officers. Shelton’s supervisor ordered him to take Booker to a
hospital immediately.

At 2:28 p.m., sheriff's deputies transported Booker to Methodist Medical Center
in Oak Ridge. Booker was shackled and covered only in a blanket because the
officers did not believe there was sufficient time to get him dresSadlton rode

in the backseat alongsi®®oker, and said Booker was “squirmish” and “trying to

go to the rear end of his body and force something further up into” his rettum.

the meantime, Officer Steakley had traveled separately to the hosBeébre
Booker arrived, Steakley told Dr. Michael LaPaglia, the attending physician in the
emergency room, that Steakley strongly suspected that Booker had drugs in his
rectum.

This was not the first time that officers had brought a suspect to LaPagjiatso
he could perform a digital rectal examation, that is, a procedure in which a
physician inserts a finger into the patient’s anus to probe the rectum. Ehikava



third time that officers with the Anderson County Sheriff's Department had
sought LaPaglia’s assistance with this type of proaedithin three years.

At 2:50 p.m., the cruiser arrived at the hospital. Although Booker denied having
anything in his rectum, had no physical symptoms, and had normal vital signs,
LaPaglia proceeded without waitindccording to LaPaglia, the possityliof an
individual hiding drugs in his rectum raised “a number of concerns” because
“[t]he rectum is a part of the body that absorbs drugs very readily,” and at a high
dosage, such absorption may be fataPaglia asserts that this is true even when

a person does not initially manifest symptoms of drug absorption, since “the drug
could possibly not be absorbed enough at that time for [a physician] to see any
signs of the drug.” In the presence of Steakley, Ridenour, Shelton, and an
unnamed officer, LaPaglia “explained to [Booker] what my position was as an
emergency physician and that there was suspicion that he had some sortof drug i
his rectum and that as an emergency physician | had to assure that he did not, and
if he did, that | had to remove it because his life could be in danger.”

Booker—still naked and handcuffeddenied hiding drugs in his rectum and
refused to submit to a digital rectal examinatidraPaglia replied that Booker
“really did not have a choice because if my suspicion was highgénto think

that he had some sort of dangerous substance in his rectum, then it was my duty to
get it out.” LaPaglia recalled that the officers did not direct him to do anything to
Booker. During the suppression motion hearing, LaPaglia reiteratedhibat
“duty” was medical in nature:

Q. ....In a situation where you suspect somebody to have narcotics inside
them, can you in such a litreatening situation take any lack of consent

at facevalue?

No.

Why not?

As an emergency physician, if someone’s life is in danger and . . . | feel
that theperson is not aware of the danger, then | have to take control of
the situation andlo what | need to do to save their life or prevent any
harm to them.

>0 »

LaPaglia warnedBooker that if he did not cooperate, LaPaglia would administer
muscle relaxants or, if necessary, paralyze Booker in order to perforractaé r
examination.



At this point, LaPaglia claims that Booker gave oral consent to a rectal
examination. There isnothing in the medical record indicating consent, and none
of the other witnesses present (Registered Nurse Tammy Jones, Ofilde Bt
Deputy Shelton, and Booker) testified that any consent was giot. even
LaPaglia contended that Booker consented to the paralyzation procedure.

LaPaglia first performed the rectal examination on Booker without medication.
But Booker contracted his anal and rectal muscles while LaPaglia was aitempt
to examine him, preventing LaPaglia from inserting a finger iokBds anus.As
LaPaglia said, “If an individual does not want you to enter their rectum, you are
not going to.” Id. at 140. LaPaglia ordered a nurse to inject muscle relaxants into
Booker’s left buttock. On the second attempt, Booker remainedooperative

and LaPaglia could not complete the examination, but he could feel a foreign
object inside Booker’s rectum, convincing LaPaglia that completion of the rectal
examination was imperative.Finally, LaPaglia directed an emergency room
nurse, Tammy Jones, to administer a sedative and a paralytic agent to Booker
intravenously, and had him intubated to control his breathiAg.4:12 p.m.,
Booker was intubatedHe remained intubated for about an hour, unconscious for
twenty to thirty minutes, and paralyzed for seven to eight minMésle Booker

was paralyzed, LaPaglia removed a rock of crack cocaine, greater than five
grams, from Booker's rectum.LaPaglia then turned over the crack rock to
Officer Steakley, who took it for evidence.

United Stagés v. Booker728 F.3d 535, 537-40 (6th Cir. 2013).

Becausat addressed Mr. Booker’s case on appeal from his criminal conviction, the Sixth
Circuit did not consider some facts necessary to resolving the present civil Actiimose
relevant facts are dellows:

Though the defendants emphasize thégent nature of the situation, Mr. Booker
contends (and the defendadis not appear to denyfat the officers didnot immediately take
him to the hospital after Deputy Shelton allegedly saw a spiogyuding from Mr. Booker’'s
anus® Instead dter the strip search, Mr. Booker was placed naked in a strap chair-20 15
minutes while Deputy Shelton’s supervisoade a phone call to assistant district attorney

! For example, it was unnecessary for thettSiircuit to considewho violated Mr. Booker’'s Fourth Amendment
right against unreasonable search and seizure. A finding of any comséitwiolation was sufficient to vacate his
conviction.

2 No string was recovered when Dr. LaPaglia searched Mr. Booker’s rectum.
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general. It was only after he madée phone call that Deputy Shelton’s supervisor ordered him
to take Mr. Booker to the hospital.

Officer Ridenour contends he left the hospital to go back on duty immediately after D
LaPaglia told Mr. Booker about his optioasd unsuccessfully attempted the first DRE
support of hiscontention Officer Ridenour submitted copies of dispatch records indicating he
left Methodist around 14:59, and did not return. While Mr. Booker does not appear to dispute
that Officer Rideour was not at the hospital when Dr. LaPaglia paralyzed Mr. Booker and
conducted the final search, he does contend Officer Ridenour helped the other officers hold him
down while Nurse Jones gave him a shot of muscle relaxer.

2. Procedural History

After afederal grand jury indicted Mr. Bookdor possession with intent to distribute
more than five grams afrack cocaine, drmoved to suppresbe crack arguing it was obtained
in violation of his Fourth Amendment rights. Mr. Booker clain@fficer Steakley laked
probable cause to aste him for marijuana possessjoand his posarrest treatment was
unreasonable under the Fourth Amendment. The magistrate judge issued a report and
recommendation finding the traffic stop and arrest complied with the Fourth Amendment. H
also held the DRE was lawful because it was not a “search” for the purposes of ttie Four
Amendment. Finally, he concluded even if the DRE was a “search,” Dr. LaRaglidhe
officers’ actions were reasonable under the circumstances. Thetdteourt adopted the
magistrate’s recommendation in fullnited States v. Booke?010 WL 4884675, at *B (E.D.

Tenn. Nov. 24, 2010).

Mr. Booker appealed the district court’s ruling to the Sixth Cireufiich held the search
at the hospital violatt Mr. Booker’'s Fourth Amendment rights, and vacated Mr. Booker’s
conviction and sentenceUnited States v. Booker28 F.3d at 548. The Sixth Circuit did not
address Mr. Booker’'s other suppression argumetiiat the arrest was not supported by
probable cause and that the police did not have a clear indication that contraband would be found
in his rectum. Id. at 548 n.2. On remand, the district court dismissed the case against Mr.
Booker.

3 Mr. Booker claims the officers did not use their lights or sirens whilesporting him to the hospitala fact he
offers as further support that the circumstances were not aseagthe defendants now contend.
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Mr. Booker filed thiscivil action in the Circuit Court for Anderson Countgnnessee on
February 11, 2011, asserting claims under 42 U.S.C. 8§ 1983 and Tennessee statd/lamgh
2011, the case was removed to this Codrhe Court dismissed Mr. Booker’'s § 1983 claims
against Sheriff Paul White and Police Chief DiaBeams in their official capacities because they
were redundanb the claims asserted against Anderson County and Oak Ridge. The Court also
dismissedthe § 1983 claims againsWlethodist Medical Center, Southeastefmergacy
Physicians, and Team Healtiinding those entities wernot state actorsand an employer
cannot be held vicariously liable under § 1983. Finally, the Court dismissed the § 1983 claim
against Nurse Jones because the Court found she was not a “state actor” for the purpeses of t
Fourth Amendment. The Court reached this caiolu because “[a]ll of Nurse Jones’s actions
of which Mr. Booker complains were performed at the request of Dr. LaPagliaa at the
request of the police. . . . Given Nurse Jones’s position and the facts of the casandwion
between Nurse Jonesd the police is too attenuated to find that she was a state actor.” [R. 97,
p. 6].

The Court also dismissed Mr. Booker’'s claims based on violations of the Tennessee
Constitution because Tennessee does not recognize a private right of actioratamngalf its
constitution. Id. at p. 6. Mr. Booker asked the Court to decline to exercise its supplemental
jurisdiction over the state law clagmhowever, the Court found his argument premature because
many of the claims are closely intertwined with isstigat werecurrently before the Sixth
Circuit. For the same reason, the Court stayeddbeof the caspending the Sixth Circuit’s
ruling. [R. 97, p. 5].

After the Sixth Circuit ruled in Mr. Booker’s criminal caskee Court lifted the stay, [R.

134, and all the remaining parties, including Mr. Booker, filed new or renewed motions for
summary judgment or partial summary judgment. [R. 135, 136, 144, 153, 164, and 172]. Mr.
Booker also filed a motion urging the Court to reconsider its dismissal of the § 1983 cla
against Nurse Jones and Methodist Medical Center. [R. 156].

The Court held a hearing on February 11, 20d¥rethe partiepresentecirguments on
the pending summary judgment motions. [R. 262, 280]. During the hearing, the Couctéaist
the parties to file supplemental briefs regarding the preclusive effect.dBddker’s criminal

case and the effect granting qualified immunity to the individual defendants woaxddbh#r.



Booker’s § 1983 claims against thevernment defendant3.he parties filed their supplemental
briefs, and the summary judgment motions are ripe for considefation.
3. Preliminary Matters
A. Motion to Strike
Dr. LaPaglia, Nurse Jones, and Methodist Medical Center have moved to strike the
Second Affidavit of Peter Aiman. [R. 250, 251] Mr. Alliman’s Second Affidavit attaches
portions of Susan Harris’ deposition transcript from a different lawtbait the defendants
contendareirrelevant and inadmissihleglR. 247]. The Court has reviewed the motions to strike
and found Mr. Alliman’s Second Affidavit is not necessarydachingadecison on the pending
motions. Accordingly, the Court need not render an opiniaih@mffidavits’admissibility. The
motions to strike will be denied as moot.
B. Motion for Leaveto Supplement Response
Methodist Medical Center has moved for leave to supplement its response in opposition
to Mr. Booker’s motion for summary judgment under Local Rule 7.1 to addrdi&pute over
Dr. LaPaglia’s employment status with MethodisfR. 252]. Methodiss motion will be
granted. The Court will consider their supplemental response along with thetresfibhgs in
ruling on the present motions.
C. Collateral Estoppel
At the February 11, 2014 hearing held on the motions for summary judghe@ourt
directed the parties to file supplemental briefs addressing the preclusee¢ @fffthe issues
decided in Mr. Booker’s criminal case. Oak Ridge, Anderson County, and the potoeales
argue Mr. Booker is collaterally estopped from litiggtithe reasonableness of the traffic stop,
his arrest, or any other event leading up to the unconstitutional search at the.hospital
Collateral estoppel may be applied to batitrgation of an issue when: (1) the precise
issue was raised and actualliggated in prior proceedings; (2) determination of the issue was
necessary to the outcome of the prior proceeding; (3) the prior proceeding resultedain a f
judgment on the merits; and (4) the party against whom collateral is snughtave had a full
and fair opportunity to litigate the issue in the prior proceedi@pbbins v. Tenn. Dept. of

* This case was reassigned from Judge Campbell to the undersignedryf @tief District Judge Thomas A.
Varlan on May 2, 2014. [R. 281].



Transportation 566 F.3d 582, 5890 (6th Cir. 2009) (citindgNAACP, Detroit Branch v. Detroit
Police Officers Ass'n821 F.2d 328, 330 (6th Cir. 1987)).

In Mr. Booker’s case, the Sixth Circuit vacated his conviction on the grounds that the
paralysis and digital rectal searadonducted without Mr. Booker's consemtolated Mr.
Booker’s Fourth Amendment rights. Because Mr. Booker’s other arguments wereesshiye
to its finding, the Sixth Circuit did not consider them. Nevertheless, many of theddats
contend, “[o]f course, there has been a final judgment on the merits.” [R. 268, p. 7].

Their positionoverlooks the fact that the Sixth Circuit vacated Booker’'s judgment.

A judgment that is vacated “is deprived of its conclusive effect as to collateapek” Dodrill
v. Ludt 764 F.2d 442, 444 (6th Cir. 1985) (collecting cases). When a conviction is reversed,
even if on grounds having no bearingthe validity of the findings of fact, the reversal “vacates
the judgment entirely, technically leaving nothing to which we may accord a&gugive
effect.” Id. See also Erebia v. Chrysler Plastic Products Co891 F.2d 1212, 1215 (6th Cir.
1989) (“Where the prior judgment, or any part thereof, relied upon by a subsequent court has
been reversed, the defense of collateral estoppel evaporates.”) (collectiryg Eesemuse Mr.
Booker’s conviction was vacated, collateral estoppel may not be upegctadeMr. Booker(or
any other party in this casiEdm relitigating any of the issues raised in his criminal trial.

4. Standard of Review

Summary judgment under Rule 56 of the Federal Rules of Civil Procedure is pfoper “i
the movant shows that there is genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving ety the
burden of establishing that no genuine issues of material fact éxettex Corp. v. Cattrett
477 U.S. 317, 330 n.2 (198@toore v. Philip Morris Co., Ing 8 F.3d 335, 339 (6th Cir. 1993).

All facts and inferences to be drawn therefrom must be viewed in the light awosalble to the
nonmoving party. Matsushita Elec. Indus. Co. Ltd v. Zenith Ra@Giorp., 475 U.S. 574, 587
(1986); Burchett v. Keifer301 F.3d 937, 942 (6th Cir. 2002). Courts may not resolve genuine
disputes of fact in favor of the movantolan v. Cotton134 S.Ct. 1861, 1863 (2014) (vacating
lower court’s grant of summary judgment “fail[ing to] adhere to the axiom that in ruling on a
motion for summary judgment, the evidence of the nonmovant is to be believed, and all

justifiable inferences are to be drawn in his favor”) (internal quotatiotiigations omitted).



Once the maing party presents evidence sufficient to support a motion under Rule 56,
the nonmoving party is not entitled to a trial merely on the basis of allegatidslstex 477
U.S. at 317. To establish a genuine issue as to the existence of a gradleuiat, the
nonmoving party must point to evidence in the record upon which a reasonable finder of fact
could find in its favor. Anderson v. Liberty Lobby, IncA77 U.S. 242, 248 (1986). The genuine
issue must also be material; that is, it must involve facts that might affect the outcomewtf th
under the governing law. Id.

The Court’s function at the point of summary judgment is limited to determining whethe
sufficient evidence has been presented to make the issue of fact a propendaestie fat
finder. Id. at 250. The Court does not weigh the evidence or determine the truth of the matter.
Id. at 249. Nor does the Court search the record “to establish that it is bereft ofree gesue
of fact.” Street v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th Cir. 1989). Thus, “the inquiry
performed is the threshold inquiry of determining whether there is a neadrfal— whether, in
other words, there are any genuine factual issues that properly can bedresbMay a finder of
fact becage they may reasonably be resolved in favor of either panderson 477 U.S. at
250.

5. Discussion
A. Constitutional Violations
i.  Traffic Stop and Arrest

Mr. Booker contendshe traffic stopviolated his Fourth Amendment rights; however,
even viewing the facts in a light most favorable to Mr. Booker, the totality of thensstances
surrounding the stop indicate the traffic stop did not violate Mr. Booker's Fourth Amendment
rights.

Officer Steakley initiated the traffic stop becausewébicle’s tagavere expired. When
Officer Steakley smelled marijuana emanating from the car, the investityatnsformed from a
simple traffic stop for expired tags, and probable cause existed for Officer $téaklearch the
car without a warrantUnited States v. Garzd 0 F.3d 1241, 1246 (6th Cir. 1993) (citi@grroll
v. United States267 U.S. 132 (1925))See also Unite®tates v. EIkins300 F.3d 638, 659 (6th
Cir. 2002) (“an officer's detection of the smell of marijuana in an automobile cantds}f
establish probable cause”)Moreover, William Booker gave Officer Steakley permission to

search the vehiclea fact Mr. Booker does not dispute. Té#bsequentise of a drug dog did
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not make the stop or searekcessivelyintrusiveor dramaticallyextend the duration of the gto

In fact,a trained drug dog sniffing a car is not even a “search” for Fourth Amengmposes.

United States v. Placd62 U.S. 696, 707 (1983onsideringhetotality of the circumstances,
Mr. Booker has failed to plead sufficient facts to survive summary judgraedthis Fourth

Amendment claims relating to the traffic stop will be dismissed.

Mr. Booker appears to contend Officer Steakley violated his Fourth Amendmerst right
when he patted him down and seized two bundles of currency from his pockets. As discussed
above, the dog’s alert along with the smell of marijuana emanating frowethée gave the
officers “at least reasonable and articulable suspicibatthe vehicle contained illegal drugs.
United States v. Ayer2006 WL 2672571, at *2 (E.D. Tenn. Sept. 8, 2008Yhen police
reasonably suspeein individual has drugs, they are tiédled to rely on their experience and
training in concluding that weapons are frequently used in drug transactiongéd States v.
Health 259 F.3d 522, 530 (6th Cir. 2001An officer may perform a pat down of a driver or
passenger upon reasonable suspicion that they may be armed and darkjeoouss v. lowa
525 U.S. 113, 118 (1998). An officer “may seize tlmreatening contraband detected by touch
during a protective patown search if the search stays within the bounds marketeby.”
United States v. Walke81 F.2d 774, 778 (6th Cir. 1999) (citiMjnn. Dickerson 508 U.S.

366 (1993)) Accordingly, Officer Steakley’'s patown search of Mr. Booker was constitutional.
As the Magistrateopinedin his report and recommendations, “failurdpat Mr. Booker down]
would have been irresponsibleUnited States v. BookeCase No. 3:1@f-44, R. 38, p. 25.

Mr. Bookerfinally argues Officers Steakley and Ridenour lacked probable cause to arrest
him without a warrant. Mr. Booker notes that T.C.A. 874D18(b) requires police officers to
issue citations in lieu otustodialarress for misdemeanor offenses. Possession of a small
amount of marijuana (less than half an ounce) is a misdemeanor under Tenwesse€lA. §
39-17418. Becaus®fficer Steakley only recovered 0.06 grams of marijuana (a misdemeanor
amount) from the area of the vehicle where Mr. Booker was sitting, the argoomshides, the
officers lacked probable cause to arrest Mr. Booker.

It is well established that a policefiobr may constitutionally arrest an individual without
a warrant when there is probable cause to believe the arrestee has committed a ¢féng®al o
in the officer’'s presenceDevenpeck v. Alfordb43 U.S. 146, 152 (2004) (“a warrantless arrest
by a lav officer is reasonable under the Fourth Amendment where there is probable cause to
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believe that a criminal offense has been or is being committed.”). Moreover, atleaganrest

is constitutional even if the officer only has probable cause to beheveffender committed a
“very minor criminal offense.” Atwater v. City of Lago Vistab32 U.S. 318, 322 (2001).
Because the officers had probable cause to believe Mr. Booker possessed illggétvrn in a
small amount), they did not violate his congional rights by arresting himFurthermoreMr.
Bookers reliance on T.C.A. 8§ 43-118(b) is misplaced. The Sixth Circuit has expressly
rejected the argument that a warrantless amesg¢ssarilyiolates the Fourth Amendment if it
violates Tennessee state laWnited States v. Harnes453 F.3d 752 (6th Cir. 2006).

Because, even viewing the evidence in a light most favorable to Mr. Booker, thk initi
traffic stop was valid; Officer Steakley had probable cause (and permissieearch the vehicle
based on the smell of marijuana (noticed by Officer SteakleyAagd); and the officers had
probable cause to arrest Mr. Booker based on his possession of a small amount of marijuana, no
Fourth Amendment violations occurred leading up to and including Mr. Baokerést Mr.
Booker’s § 1983 claims for any actions leading up to and includsgrrest will be dismissed.

ii.  Strip Search

Mr. Booker's response to Deputy Shelton and Anderson Coufdyi$ motion for
summary judgment makesclear heassertso constitutional claimagainst Deputy Shelton or
Anderson ©@unty relating to improper arrest, seizure, or prosecution. [R. 236, p. 3].
Additionally, Mr. Booker agrees the defendants were entitled to strip search enfatderson
County Detention Facilityld. To the extent Mr. Booker’'s complairdgises anylaimscontrary
to these positions, theyill be dismissed.

iii.  Hospital Search

The crux of Mr. Booker's case is his trip to the hospital where he was palralyze
intubated, and anally probed without a warrant and against his\ié. Sixth Circuit clearly
held in Mr. Booker’s criminal caséhat his Fourth Amendment right against unreasonable
searches wadolated; however, that holding is not binding in the present case. In resolving this
civil proceedingit is necessary to consider not only whether Mr. Bookeotsstitutional rights
were violated, but which parties bear responsibility for #fleged violations Moreover,
because the individual defendants are claiming qualified immunity, the Couraloistonsider

whether the right at issue was clearly established at the time of the. search
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a) Clearly Established

Under the doctrine of qualified immunity, “government officials performingrdismary
functions generally are shielded from liability for civil damages insoféiheis conduct does not
violate clearly established statutory or constitutional rights ldthva reasonable person would
have known.” Stoudemire v. Michigan Deptf Gorrections 705 F.3d 560, 567 (6th Cir. 2013)
(quotingPhillips v. Roane Cnty534 F.3d 531, 538 (6th Cir. 2008 That is, at the time of the
search, were the rights assertéehrly established by the decisions of the Supreme Court or the
Sixth Circuit such that the defendants could not reasonably have thought their actiens we
consistent with the Mr. Booker’s rights@arvie v. Jacksgn845 F.2d 647, 649 (6th Cir. 1988)
(citing Anderson v. Creightgrd83 U.S. 635 (1987)¥ee also Hope v. Pelzé536 U.S. 730, 741
(2002) (“the salient question that the [court] should have asked is whether the statawf[dte
the time of the incident] gave respondents fair warning thatgtaintiff's] alleged treatment was
unconstitutional”);Ramirez v. Wehl835 F.2d 1153, 1156 (6th Cir. 1987) (“[Defendants] have
qualified immunity unless plaintiffs’ ‘rights were so clearly establishedrwiie acts were
committed that any officer in ¢ghdefendant’s position, measured objectively, would have clearly
understood that he was under an affirmative duty to have refrained from such ctnduct.’
(quotingDominque v. TelpB831 F.2d 673, 676 (6th Cir. 1987)).

For conduct to violate clearly estadtied law, a plaintiff need not cite cases involving
factually identical conduct.In fact, he Supreme Court has expressly rejected the requirement
that previous cases be “fundamentally similar” or even “materially sifhildope v. Pelzer536
U.S. at 74. “[O]fficials can still be on notice that their conduct violates established lawiav
novel factual circumstances.ld. General statements of the law are capable of giving fair and
clear warningvhen a general constitutional rule applies “with obvious clarity” to the conduct in
guestion even thougtithe very action in question has [not] previously been held unlawfdl.
(quoting Anderson v. Creightgr83 U.S. at 640) (holding that handcuffing a shirtless prisoner
to a hitching post in the sun for seven hours was so obviously in violation of the prisoner’s
Eighth  Amendment rights that the defendants had fair warning their conduct was
unconstitutional.).

Two Supreme Court casel’pchin v. California342 U.S. 165 (1952)andWinston v.

Lee 470 U.S. 753 (1985stablish constitutional rules “with obvious clarisyifficientto give
fair warning that a search under the circumstances presented in this casavfalurfhe Sixth
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Circuit has already analyzd®ochinand Lee in the context of Mr. Booker’s search, and this
Court adopts their analysis as follows:

In Rochin three deputy sheriffs forced their way into Rochin's bedroom based on
information that Rochin was selling narcotics. The deputies saw two capsules
sitting on his nightstand and askBdchin whom the capsules belonged to. In
response, Rochin grabbed the capsules and swallowed them. The deputies then
handcuffed Rochin and took him to the hospital where the police directed a doctor
to force “an emetic solution through a tube into Rochin's stomach against his
will.” [Rochin v. California 342 U.S.at 16§. The stomach pumping caused
Rochin to vomit up the two capsules, which were found to contain morphine. The
Supreme Court held that Rochin's conviction for possessing these morphine
tablets was so fundamentally unfair as to violate the Due Process Claese.
Court said the deputies' conduct “shocks the conscience” and was “too close to
the rack and screw to permit of constitutional differentiatiéoch.’at 177].

The similarity between the present case Rodhinis apparent. While factual and

legal differences exist, what shocked the consciendgachinwas the use of the
forced emetic. Forced paralysis, intubation, and digital rectal examinatian

least as shocking as stomach pumping. The main legal difference Roittah
analyzed the practice der the “fundamental fairness” standard of the Due
Process Clause of the Fourteenth Amendment, while Booker bases his challenge
on the Fourth Amendment's prohibition of “unreasonable searches,” which
applies to the states via the Due Process Clause dfoimteenth Amendment.
SeeWolf v. Coloradp 338 U.S. 25, 28, 69 S.Ct. 1359, 93 L.Ed. 1782 (1949).
However, this difference is immaterial because investigative conduct thad w
shock the conscience for purposes of the Due Process Clause is “unreasonable”
for purposes of the Fourth Amendment. As the Supreme Court explained in
County of Sacramento v. Lewis23 U.S. 833, 849 n. 9, 118 S.Ct. 1708, 140
L.Ed.2d 1043 (1998), under modern doctriRechin“would be treated under the
Fourth Amendment, albeit witthe same result.” In short, the present case cannot
be distinguished frorRochinin any meaningful way. Booker was subjected to an
unreasonable search in violation of his Fourth Amendment rights.

This conclusion is squarely supported by the Supreme Court's holdiMigngton

v. Lee 470 U.S. 753, 105 S.Ct. 1611, 84 L.Ed.2d 662 (1985)Ldg a
shopkeeper wounded his assailant during an attempted robbery. Lee was soon
found in the neighborhood with a bullet wound to his shoulder and was arrested
by the poice. The police went to state court to seek an order directing Lee to
undergo surgery. The Supreme Court concluded that requiring Lee to undergo
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surgery involving general anesthesia would be an unreasonable Sxedd.at
755-56, 767, 105 S.Ct. 1611.

In reaching the conclusion that the forced surgery would be unconstitutional, the
Court found that the following three factors weighed against its substantive
reasonableness: (1) “the extent to which the procedure may threaten thersafety o
health of the individual,” (2) “the extent of intrusion upon the individual's
dignitary interests in personal privacy and bodily integrity,” and (3) “the
community's interest in fairly and accurately determining guilt or inreeid.

at 76162, 105 S.Ct. 1611. These factors, taken together, weigh even more
strongly against the reasonableness of the procedure used on Booker.

First, the degree of risk is at least comparable to thaeerwhich involved a
general anesthetic but not a paralyzing ageritegthe Couriof Appeals had the
benefit of evidence-including an xray confirming the presence of the bullet
presented at three hearings. Based on this evidence, the Court of Appeals had said
the risk to Lee was “minimal.” The Supreme Court noted uncertainty about the
medical risk and stated that “the very uncertainty militates against finding the
operation to be ‘reasonable.ld. at 764 & n. 7, 766, 105 S.Ct. 1611. In this case,
Booker emphasizes the risk of the paralysis and intubation while the Government
emphasies the routine nature of the procedure in an emergency room.L&s in
although the medical risks are apparently not extremely high, they are jbet sub

of dispute, and that very uncertainty may weigh against a finding of
reasonablenesSee id

Second,in comparison withLeg the affront to human dignity in this case is
compelling. The Court iheereasoned:

When conducted with the consent of the patient, surgery requiring
general anesthesia is not necessarily demeaning or intrusive. In such a
case, tk surgeon is carrying out the patient's own will concerning the
patient's body and the patient's right to privacy is therefore preserved. In
this case, however, the Court of Appeals noted that the Commonwealth
proposes to take control of respondent's boalydrug this citizer—not

yet convicted of a criminal offensewith narcotics and barbiturates into

a state of unconsciousness,” and then to search beneath his skin for
evidence of a crime. This kind of surgery involves a virtually total
divestment of respondent's ordinary control over surgical probing
beneath his skin.
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Id. at 765, 105 S.Ct. 1611 (quotingee v. Winston717 F.2d 888, 901 (4th
Cir.1983)). Here, there is not only a probe into a tranquilized subject. Booker,
naked and handcuffed, was paralyzed, intubated, and anally probed without his
consent. As the Fifth Circuit stated Wnited States v. Gray69 F.3d 556, 565

(5th Cir.2012), this type of intrusion “is one of the greatest dignitary intrusions
that could flow from a medical procedure.” ‘@ua procedure is degrading to the
person being probedboth from his perspective and society'wl’, vacated on

other grounds U.S. —133 S.Ct. 151, 184 L.Ed.2d 2 (2012). The affront

to personal dignity in Booker's case is categorically greager what was not
permitted inLee

Third, it is true that society's interest in determining guilt or innocence is “of
course of great importance.ée 470 U.S. at 762, 105 S.Ct. 1611. Yetl a® the

court found retrieval of the bullet not to be a cortipgl need because other
evidence existed. Id. at 7855, 105 S.Ct. 1611. This result can be contrasted with
another relevant Supreme Court cgdehmerber v. California384 U.S. 757, 86
S.Ct. 1826, 16 L.Ed.2d 908 (1966), which held blood tests used pected
drunk drivers to be reasonable. Such blood tests are “highly effective ...
[e]specially given the difficulty of proving drunkenness by other medrse”

470 U.S. at 76263, 105 S.Ct. 1611. The present case is closées&xrhan to
Schmerbelin this respect: it is easier for society to prosecute drug possession
crimes without the need for medical procedures than it is to prosecute DUI
crimes. Furthermore, while reasonableness under the Fourth Amendment is not a
leastintrusivemeans test, seéernona Sch. Dist. 47J v. Actorb15 U.S. 646,

663, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995), it is relevant that far less intrusive
means were available to investigate whether Booker was hiding contrabaad in hi
rectum. For example, the established policy of Whted States Customs and
Border Protection is first to attempt anray to confirm the presence of
contraband. If further medical examination is necessary, officers comgieéner

to engage in a monitored bowel movement, and only engage in an inwluntar
body cavity search after obtaining a court ordggeU.S. Customs and Border
Patrol, CIS HB 330804B, Personal Search Handboo{004), available at
http://foiarr.cbp.gov/streamingWord.asp?i=7. In this case, LaPaglifieig@ghat

he could have done anray. See Supp. Hr'g Tr., 1389, July 18, 2010. When

less intrusive means to investigate were available but not used and when the
prosecution has other ways to establish guilt, this diminishes the weight that
should be given to using an involuntary and invasive medical procedure to further
society's interest in fairly and accurately determining guilt or innocence.
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The factors applied by the Supreme Courteethus compel the conclusion that

the search in this case violated the Fourth Amendment. In addition, when there
was time to obtain a court order and the police declined to seek one, the suspect's
privacy interests should be given particular solicitude.

United States v. Booker28 F.3d at 545-48.

The Supreme Court’s holdings Rochin and Lee provide the defendants with fair
warning that a search under the circumstances alleged in this case would violB@okér’s
Fourth Amendment right against unreasonable searchi®ased on the circumstances of this
case, a reasonably wathined offier and physician would have known that the search was
unlawful” Id. at 548.

In response to the Sixth Circuit's holding in Mr. Booker’s criminal case, thexdifies
argue because five judges considered whether the search violated Mr. Booker’'s Fourth
Amendment rights and only two found a constitutional violation, the right was not clearly
established. If three of five federal judges got it wrong, how could the law bl dstablished
such that a reasonable officer would know he was violating Mr. B®o&enstitutional rights?

At first glance,the defendants’ argumemippears compellinghowever, in the end it is not
persuasive.

As an initial matter, Judge Gibbons’ dissent did stiate thata search under the
circumstances alleged is constitutionally permissiblastead,Judge Gibbons’ dissent takes
issue with the majority’s conclusion that Dr. LaPaglia was a state actéiotirth Amendment
purposes.United States v. Book&28 F.3d ab4849. Judge Gibbons argutsmatbecause Mr.
Booker did notdevelop a record in the district court about Dr. LaPaglia and the officerst inte
behind the search, the majority should not reach the conclusion that the officers brought M
Booker to Dr. LaPaglia for the purpose of violating his rights. Making assumptions about
the officers’ or Dr. LaPaglia’s intent is especially problematic, Judgbdas contends, because
the appellate court is obligated to review the record in the light most féedoathe party that
prevailed below-the governmentld. (citing United States v. Campbge49 F.3d 364, 370 (6th
Cir. 2008)).Because Judge Gibbons would decide the “state actor” issue differently, she did not
reach the question of whether Dr. LaPaglia’s search was reasotthbtc49

The record and findings of fact in Mr. Booker’s criminal proceeding, upon which Judge

Gibbons based her dissemire not the same as the record in the present civil proceeding.
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Though identical events are the subject of both cases, the standard of review &yptieeis
opposit in this case. Here, the Court must view the facts in the light most favorable to-the non
movant—Mr. Booker. Because he will have the opportunity to engage in discovery andmevel
a record in this civil proceeding, he may be able to establish thenfxdssary to attribute Dr.
LaPaglia’s actions to the state, at which point Judge Gibbons’ dissent will be it@ppos

The defendants’ reliance ahe Magistrate’sreport and recommendation abdstrict
Court’sopinion is misplaced for two reasonBirst, the proper inquiry for qualified immunity is
whether the right at issue was clearly establisaedhe timeof the alleged constitutional
violation. Judge Guyton’s report and recommendation and Judge Jordon’s opinion were issued
subsequent to Mr. BooKsrsearch and therefore cannot serve as precedent for the police to
consider in deciding whether or ntmt execute a warrantless search of Mr. Booker’s rectum.
Second the Sixth Circuit has since clearly vacated the opinions, citing decades old cases
estdlishing Mr. Booker’s right to be free from warrantless searches insidmtis

The defendants citBearson v. Callahgn555 U.S. 223 (2009) for the proposition that,
when there is a conflict of judicial authority, an officer cannot be expeatelabbse the winning
side of the controversy. BuRearsonis readily distinguishable from the present case. In
Pearson police conducted a warrantless search of a suspect’s house when the suspect sold
methamphetamine to an undercover informant who the suspectdiuntarily admitted to the
premises. Id. at 227. In a 8 198&ction alleging the police violated the plaintiff's Fourth
Amendment rights by entering his home without a warrant, the district court matedther
courts had adopted the “consemiceremoved” doctrine, which allows police to enter a home
without a warrantif consent to enter has already been granted to an undercover officer or
informant. Id. at 229. The district court granted qualified immunity because it found the officers
could reasonably have believed the conserteremoved doctrine authorized their condulct.
On appeal, the Tenth Circuit held the consamteremoved doctrine does not extend to cover
informants in the same manner as undercover offiddrsit concluded the defendants could not
reasonably have believed their conduct was lawful because they knew they did n@ have
warrant; the suspect did not consent to their entry; and consent to entry of the infauldnt c
not reasonably be interpreted to extend to the polatat 230.

The Supreme Court reversed the Tenth Circuit, holding the entry did not violalg clea

established law. Id. at 243. According to the Supreme Court, the corseoé-removed
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doctrine had gained acceptance in the loeaurts at the time of the searckd. It had been
considered by numerous circuit courts and state supreme courts and had been agdepted b
all. In fact, prior to the Tenth Circuit's decision Rearson no court of appeals had issued a
contrary decision. Id. (collecting casgs The Supreme Court concluded the officers were
entitled to rely on the cases from other jurisdictions when the Tenth Circuyeh&alrule on the
constitutionality of consent-onagemoved entries.

Pearsonis readily disinguishable from the present case. The present case does not
involve officers executing a search under circumstances widely held by othet courts to be
constitutional only to later be told by the court of appeals that the other couetsweerg ad
the officers’ reliance on them was unreasonable. In this case, controllinglgredé®m the
United States Supreme Court clearly established a search under the circumsiegegHglMr.
Booker violates a person’s Fourth Amendment right against somehle searchesContrary
holdingsby the magistrate and district judges in Mr. Booker’s criminal case, wecbvacated
by the Sixth Circuitdo not establish a split in authority within the Sixth Cirocoiit which the
officers or Dr. LaPaglia could kia reasonably relied.

b) Doctor LaPaglia

Dr. LaPaglia contends he cannot be held liable for any alleged constitutionsibumla
because he was a private actor not subject to the Fourth Amendments’ prohibition of
unreasonable searches. In the alternatvmuld Dr. LaPaglia be found a state actor, he
contends he is entitled tualified immunity.

The Supreme Court has made clear the Fourth Amendment is “wholly inapplizable t
search or seizure, even an unreasonable one, effected by a private individagingpas an
agent of the Government or with the participation or knowledge of any governmédidial.df
United States v. Jacobsed66 U.S. 109, 113 (1984) (internal quotation marks omitted).
Whether a private individual's conduist imputed to te government depends on the degree of
the government’s participation in the privaiarty’s activities—a question to be determined “in
light of all the circumstances.Skinner v. Ry. Labor Execs. AssA89 U.S. 602, 6145 (1989)
(quotingCoolidge v. NewHampshire 403 U.S. 443, 487 (1971))A private individual does not
act as a government agent where the intent of the private party cogdbetisearch is entirely
independent of the government’s intent to collect evidence for use in a cripnos&ation.”
United States v. RobinsoB90 F.3d 853, 872 (6th Cir. 2004) (internal quotation marks omitted);
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see also United States v. Fol&3 F.3d 408, 1994 WL 144445, at *3 (6th Cir. 1994)]{"{he
intent of the private party conducting the search dependent of the official desire to collect
evidence in a criminal proceeding, then the private party is not acting as a stdt®.ag

Dr. LaPaglia argues the intent of the police officers in taking Mr. Booker thdsgital
was concern for his healtand Dr. LaPaglia acted solely out of concern for Mr. Booker’s safety
and weltbeing® Dr. LaPaglia has filed an affidavit contendimg took no instructions from the
police and his intent was in no way to assist the police in the collection of evitlemes;er,an
affidavit does not conclusively establish Dr. LaPaglia’s intent, hactircumstances alleged are
sufficient to create a genuine question of material f@tcumstances evidencing possible intent
to assist the police includdut are not lirnted to, Dr. LaPaglia’'s past record of searching
Anderson County’s prisoner’s rectums, Mr. Booker’s lack of consent (it isuwliffio imagine a
doctor without consent who would forcibly paralyze, intubate, and anally probe a patrenttwit
the reassurigp presence of the police implicitly authorizing the search), and Dr. LaRaglia
failure to offer Mr. Booker the option of using the toilet (which would have lost the eeiénc

In the event he is held to be a state actor, Dr. LaPagldysremaining @fense is one of
qualified immunity. Dr. LaPagliathoroughly briefs his argument thae is entitled to assert
gualified immunity; however, haeveractually analyzeshe elements of a qualified immunity
defense. Assumindor the sake of argument Dr. Laffia is entitled to assert qualified
immunity,” he is only entitled to summary judgment if the undisputed f@atsrpreted in the
light most favorable to Mr. Bookem@stablish as a matter of laweither no constitutional
violation occurred othe congtutional right at issue was not clearly established at the time of the
violation. Eggleston v. Shartc60 Fed. App’x. 561, 5683 (6th Cir. 2014) (citindsaucier v.
Katz, 533 U.S. 194, 201 (2001EKldridge v. City of Warren533 Fed. App’x. 529, 532 (6fbir.
2013)).

® Dr. LaPaglia adamantly contends his actions were guided by his ldgevtsf he potentially lethal effect of
absorbing crack cocaine through the rectum. [R. 216,2).(IDr. LaPaglia . . . knew that crack cocaine . . . in a
patient's rectum could cause a sudden and potentially fatal cardiac arrhysiwoke or heart attack.”).This
contention is inapposite. Until Dr. LaPaglia forcibly drugged Btvoker and performed an unconsented search, he
had no way of knowing whaif anything was inside Mr. Booker’s rectum.

® “The doctor’s failure to present such a choice showed that he was actéagiainl part to ensure retrieval of the
hidden drugs.”United States v. Booker28 F.3d at 545.

" A positionthe plaintiffdisputes.
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Because Mr. Booker has presented the Court with sufficient facts t@ @eggnuine
dispute as to whether Dr. LaPaglia violated his Fourth Amendment right agaieasamable
searches, and because Mr. Booker’s right was clearly estabaslted time of the search, Dr.
LaPaglia is not entitled to qualified immunity. Dr. LaPaglia and Mr. Boolsdss motions for
summary judgment on the Fourth Amendment claim will be denied.

c) Officer Steakley and Deputy Shelton

Officer Steakleyand Deputy Sheltomarguethey cannot be liable for violations of Mr.
Booker’s Fourth Amendment rights becaudg there was no violation of Mr. Booker’s Fourth
Amendment Rightsand (2) they are entitled to qualified immunity. Officer Steakleyand
Deputy Sheltonhoweverhavefailed to establish a lacsf disputed material facts. Mr. Booker
has pled he was taken from the Anderson County Detention Fgleditylcuffed and naked with
nothing buta small blanket tossed over his shoulfiégssMethodistMedical Centerwhere the
officers presented Mr. Booker to Dr. LaPaglia and looked on while Dr. LaPaaylayzed
intubakd, and anally probed Mr. Booker withaignsent.As the Sixth Circuit explained in Mr.
Booker’s criminal case, the police cannot esdaimlity by using a third party to engage in acts
the police are constitutionally prohibited from engagingumited States v. Booker28 F.3d at
540-45.

Because a jury could reasonably find Officer Steakday Deputy Shelton’sctions
violated Mr. Booker’s Fourth Amendment rights, and because the right to bef fnegrantless
searches probing the inside of a suspect’'s hedglearly established, Officer Steaklend
Deputy Shelton’smotiors for summary judgmentvill be denied with respect to thieospital
searches.Because the facts are in dispute, Mr. Booker’'s motion for summary judgmentwill al
be denied with respect to this claim.

d) Officer Ridenour

Officer Ridenourargues has in a different psition than Officer Steaklegnd Deputy
Shelton. According to Officer RidenouiMr. Booker arrived at Methodist at 14:50 and his vital
signs were immediately taken. Officer Ridenour was present @WhelnaPaglia initially spoke
with Mr. Booker and'discussed what the possible ramifications were \&hdt the procedures
could be, a, b, c. . . .[Suppression Hearing transcript, p. 89]. Officer RideramntendsMr.
Booker gave vdral consent to the initiatectal exam, andDfficer Ridenour watched Dr.

LaPaglias first unsuccessful attempt performthe search At this point, after only being at the
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hospital for nine minutes, Officer Ridenoalaims he left. To support thiglaim, Officer
Ridenour submitted dispatch records evidencing the time he left to resumerrha police
duties and that he did not return to the hospital. It appears there is no dispute tteat Offi
Ridenour left before Mr. Booker was paralyzed and intubated.

Despite having left before the paralysis, intubation, and final search, Mr. Bookgletlas
sufficient facts to survie summary judgment. He contends prior to leaving the hodpitater
Ridenourand the other officers held him down while Nurse Jones gave him the shot of muscle
relaxer. Considering the timeline alleged by Officer Ridenour, it is possible he did Bssis
LaPaglia by holding Mr. Booker down for a shot prior to leaving the hospital. Moreover, it i
uncontroverted that OfficdRidenourwas present when Dr. LaPaglia informed Mr. Boadket
he would forcibly paralyze him and search his rectum if he did not consent.

In Mr. Booker’s criminal case, the Sixth Circuit made clear that police moaypring a
suspect to a purportedly independent actor and “stand by without interfering whiletdhe a
unlawfully batters the subject in a way that the police gfeaslildnot . . .” United States v.
Booker 728 F.3d at 540. “In some circumstances, this must betraeatter what the intent of
the independent actdr Id. In such a situation, if the police merely stood by, “their actions
would incur Fourth Amendent responsibility.”ld. at 741.

Under the circumstances alleged, Officer Ridenour cannot escape liability byl¢aei
scene after he became aware that Dr. LaPaglia intended to fopeitdlyze and search Mr.
Booker. Moreover, it is possible thafffider Ridenourassisted in the administration of the
muscle relaxer by holding Mr. Booker down. decideotherwise would be akin to allowing
officers to throw a suspect into the lion’s cagel escape liability by leaving the scene before
the lion had he chance to injure the suspect; it would eviscerate the protections estabjished b
the Fourth Amendmentd.

Because there are material questions of fact relating Officer Ridenour’s rb&egedrch,
and because the type of search alleged viold&ssly established constitutional rights, Officer
Ridenour and Mr. Booker’s cross motions for summary judgment will be denied.

e) Anderson County

Anderson County contends it cannot be held liable under § 1983 because there was no

policy or custom at the Anderson County Detention Facility that instructed, encouraged, or

condoned taking prisoners suspected of hiding contraband in their rectums to Métleolitst
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Center for warrantless search&ection 1983 does not allow plaintiffs to sue a local government
under the theory afespondeat superior. Gregory v. City of Louisvild4 F.3d 725, 752 (6th

Cir. 2006) (citingMonell v. New York City Dep’t of Soc. Serv86 U.S. 658, 6984 (1988)).

A plaintiff may only recover from the local government for its own wrongdoifdy. Under
Monell, the local government cannot be found liable unless the plaintiff can establish that an
officially executed policy or the toleration of a custom leads to, causes, wWtsras the
deprivation of a constitutionally protected righ2oe v. Claiborne County, Tenrl03 F.3d 495,

507 (6th Cir. 1996) (citing/lonell, 436 U.S. at 691).

“A ‘municipal’ custom may be established by proof of the knowledge of policyrgak
officials and their acquiescence in the established practiddlér v. Calhoun County408 F.3d
803, 814(6th Cir. 2005)quotingMemphis, Tenn. Area Local, Am. Postal Workers Union v. City
of Memphis 361 F.3d 898, 902 (6th Cir. 2004)Monell liability requires a showing that the
custom is “so permanent and well settled as to constitute a custom or usage witkeethaf for
law.” Id. (quotingDoe v. Claiborne Counfyi03 F.3d at 507).

There is a genuine issue of material fact relating to Ande@mmty’s policy with
respect to searching prisoners suspected of having contrhloiiehinside their rectums. Dr.
LaPaglia testified he had searched Anderson County’s prisoner’s rectumstgrle occasions
before Mr. Booker. Moreovethe officers @l not transport Mr. Booker to the hospital until
their supervisor madthe final decision afteplacinga phone call withthe district attorney’s
office. At this early stage in the case, without Mr. Booker having the benefit olvdigg these
allegations are sufficient to create a genuine issue of fact and survive summary fnadgme
Accordingly, Anderson County and Mr. Booker’s cross motions for summarynewigwill be
denied with respect to these claims.

f) City of Oak Ridge

Like Anderson County, Oak Ridge contends it is entitled to summary judgment beécause i
has not established a policy or custom that led to the violation of Mr. Booker’stuiorsal
rights. The record is sparse because Mr. Booker has not had the opportunity to engage in
discovery;however, Mr. Booker contends there was an incident in 2011 (after Mr. Booker’s
arrest and seartln which Oak Ridge’s police officers broughtaotheryoung man suspected
of concealing drugs in his rectum to Methodidedical where Dr. LaPagliaused thesame

threats and intimidation to get consent to do a digital rectal exam.
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While this one incident occurred after Mr. Booker’s search, it could be parbroaer
policy or method of operation. Without the opportunity to conduct discovery, it is noisirp
Mr. Booker is unable to plead anything more concrete. Accordifigak Ridge and Mr.
Booker’s cross motions for summary judgment will be démwith respect to these claims, and
the parties will be permitted to proceed with discovery to determiné exaatly Oak Ridge’s
policies and customs were.

B. Motion to Reconsider Dismissal of Federal Claims Against Methodist and Nurse
Jones
In the first round of summary judgment motions, the Court dismissed Mr. Booker’s

federal claims againd¥lethodist and Nurse Jones becausgpondiat superiofiability is not

available in 8 1983 and because Nurse Jones was not a state[Rct®r, p. 56]. Mr. Booker
has moved the Court to reconsider its deci§idR. 157]. According to Mr. Bookere facts he
pled, if taken as true, are sufficient to create a genuine issue of material fact.

Though “motions to reconsider are notfdunded stegchildren of the federal court’s
procedural arsenal, they are extraordinary in nature and, becauserttwmnmary to notions of
finality and repose, should be discourageitConocha v. Blue Cross and Blue Shield Mur. of
Ohio, 930 F.Supp. 1182, 1184 (N.D. Ohio, 1996) (quotimge August, 1993 Regular Grand
Jury, 854 F.Supp. 1403, 1406 (S.D. Ind. 1994) (internal quotations omitted)). When a defendant
simply views the law in a different light to the Court’s view, its proper recasrset a motion
for reconsideration, but to appeal to the Sixth Circhiana Corp. v. United State864 F.Supp.
482, 489 (N.D. Ohio, 1991).

An action by a private actor is only attributable to the federal governmerdrd th a
sufficiently close nexus between the state and the private actor’s challengedsacti that the
action may be fairly treated as that of theesitgelf. Blum v. Yaretsky457 U.S. 991, 10042
(1982). Despite the Sixth Circuit's holding in Mr. Booker's criminal case, this Court’s
conclusion remains unchanged that Nurse Jones and Methodist were sufficientlydrémove
the evidentiary seardo find theywere state actors Nurse Jones and Methodist may be liable
under state law for what happened to Mr. Booker, but they are not state actbesforposes of

Fourth Amendment analysis.

8 The Court also dismissed the § 1983 claims against Team Health, Inc. anéaStarn Emergency Pligians,
Inc., but Mr. Booker does not seek reconsideration of those dismissals.
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C. StateLaw Claims

In the first round of summary judgment motions, the Court dismissed Mr. Booker’s
claims brought under the Tennessee Constituimhit dismissed Mr. Booker’s claims brought
under Tenn. Code Ann 88 40121 and 2220-101 against Nurse Jones and Dr. LaPaglia
because they are not govermmal entities or employees of governmental entities as defined by
Tenn. Code Ann. § 29-20-102(3).

Mr. Booker has also asserted causes of action for false arrest and imprisasmweti as
malicious prosecution. However, to successfully prosecute an dar false arrest and
imprisonment, Mr. Booker must proviee unlawfulness of his detention or restraiBrown v.
Christian Bros. University428 S.W.3d 38, 54 (Tenn. Ct. App. 2013). Similarly, the tort of
malicious prosecution requires proving the defendant acted without probable ichuBecause
the officers had probable cause to arrest Mr. Booker, his arrest was lawful amthbepravail
on hisfalse arrest and imprisonment or malicious prosecution claims. Accordingbg tlaims
will be dismissed.

Also in the first round of summary judgment motions, Mr. Booker urged the Court to
decline exercising supplemental jurisdiction over his state law claims. Findingtdte law
claims closely intertwined with the issues currently betbeeSixh Circuit, the Court held Mr.
Booker’s argument premature. [R. 97, p. 7].

Title 28 § 1367(c) provides that district courts may decline to exercise suppdment
jurisdiction over state law claimghen thg raise novel or complex issues of state law or, in
exceptional circumstances, there are compelling reasons for decliningnsapiakjurisdiction.

The Tennessee Governmental Tort Liability Act provides in pertinent gghte ‘circuit courts

shall haveexclusive original jurisdiction over any action brought under this chapter. . . .” Tenn.
Code Ann. 8§ 220-307. This expresses a clear preference from the Tennessee legislature that
claims undeiennesses Governmental ort Liability Act be handled bytate courts.Gregory

v. Shelby Counfy220 F.3d 433, 446 (6th Cir. 2000).

Accordingly, this Court declines to exercise supplemental jurisdiction oveBddker’s
claims brought under the Tennessee Governmental Tort Liability Betause those claimsea
closely intertwined with the remaining state law claims asserted against thevewanmental

defendants, the Court declines to exercise supplemental jurisdiction over any Bodker’'s
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remaining state law claims. Mr. Bookeramainingstate law clans will be remanded to the
Circuit Court for Anderson Countyfennessee.

6. Conclusion
Forthe foregoingeasonsit is Ordered:

1. Mr. Booker’s motion for reconsideration, [R. 156]Dsnied;

2. Dr. LaPaglia and Methodist’s motions to strike, [R. 250, 2&fDenied;

3. Methodist’'s motion for leave to supplement its response, [R. 253},asted;

4. Officer Ridenour’s motion for summary judgment, [R. 135]Granted in Part with
respect to claims for any actions leading up to the hospital visiDemed in Part with
respect to Mr. Booker’s claims relating to the hospital visit;

5. Officer Steakley and Oak Ridge’s joint motion for summary judgment, [R. 144], is
Granted in Part with respect to claims for any actions leading up to the hospital visit,
andDenied in Part with respect t@ny remaining claims

6. Deputy Shelton and Anderson County’s joint motion for summary judgment, [R.i472]
Granted in Part with respect to claims for any actions leading up to the hospital visit,
andDenied in Part with respect to Mr. Booker’s remaining claims;

7. Dr. LaPaglia’s motion for summary judgment, [R. 164Dé&nied;

8. Tammy Jones and Methodist Medical Center’s joint motion for summary judgf®ent
137],is Denied as Moot;®

9. Mr. Booker’s motion for summary judgment, [R. 153]Dienied;

10.Mr. Booker’s § 1983 claims for actions leading up to the hospital visDisraissed;

11.Mr. Booker’s state law claims fdalse arrest and imprisonment as well as malicious
prosecution ar®ismissed; and

12.Mr. Booker’s remaining state law claims &emanded to the Circuit Court of Anderson

i T e

UNITED STATES DISTRICT JUDGE

County, Tennessee.

® Their motions for summary judgment relate solely to state law saivhich are being remanded to the Circuit
Court of Anderson County.
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