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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SECURITIES AND EXCHANGE COMMISSION, )

)
Plaintiff, )
)
V. ) No.: 3:11-CV-176-TAV-HBG
)
AIC, INC., COMMUNITY BANKERS )
SECURITIES, LLC, and )
NICHOLAS D. SKALTSOUNIS, )
)
Defendants, )
)
and )
)
ALLIED BEACON PARTNERS, INC., )
(f/k/a Waterford Investment Services, Inc.), )
ADVENT SECURITIES,INC., and ALLIED )
BEACON WEALTH MANAGEMENT, LLC )
(f/k/a CBS Advisors, LLC), )
)
ReliefDefendants. )

MEMORANDUM OPINION

This matter is before the Court on pl#if Securities and Echange Commission’s
(“SEC”) Motion for Entry of Final JudgmernbDoc. 205], in which the SEC moves the
Court for the entry of judgents against defendants AIC, Inc. (“AlIC"), Community
Bankers Securities, LLC (“CB Securities”),caNicholas D. Skaltsounis (“Skaltsounis”)
(collectively, “AlC defendants”), seeking qmeanent injunctive relief, disgorgement and
prejudgment interest, as well as the assessofesthtutory civil penalties. In addition,

the SEC seeks disgorgement against thefréééendants in thisnatter, Allied Beacon
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Partners, Inc. (formerly known as “Watedo Investment Serves, Inc.”), Advent
Securities, Inc. (“Advent”), and AlliedBeacon Wealth Mamgment (“ABWM”)
(formerly known as CBS Adviss, LLC) (collectively, “réief defendants”), in light of
the jury’s finding of liabilityas to the AIC defendantsThe AIC defendants and relief
defendants submitted a respofiSec. 207], opposing the gaested relief, to which the
SEC submitted a reply [Doc. 208Having considered the argemis of the parties, in
light of the record in thisase and the prevailing casev]ahe SEC’s motion will be
granted in part and denied in ptrtthe extent discussed herein.
| Relevant Background®

The SEC commenced this gienforcement action in 24, claiming that the AIC
defendants, along with othergommitted numerous violatiorsf the federal securities
laws from the offering of mmissory notes and stock in AIC, a Virginia holding
company, by orchestrating asffering fraud that defraudeinvestors of millions of
dollars in multiple states, ithh the proceeds distributedmongst the AlGlefendants and
relief defendants [Doc. 65]. Prior to the stafttrial in this matter, the Court issued a
Memorandum Opinion and Order [Doc. 159]which the Court, in ruling on plaintiff's
motion for partial summary judgment [Doc. 98pncluded that the AIC defendants were

liable for violating Section 5 of the Securitidst of 1933, 15 U.S.C. 88§ 77e(a) and (c),

! Although discussed to the extent necesdarythe Court’s analysis of the present
motion, the Court presumes familiarity wite facts and circumstances of this case.

2 The SEC also alleged various claims agaformer co-defendants Mr. John Guyette
and Mr. John Graves, former securities brokeith CB Securities, both of whom settled their
claims with the SEC prior to trial in this matt&e¢ Docs. 146, 156].
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and that the relief defendants would be sabjo disgorgemenpending a finding of
liability against the AIC deferahts on the SEC’s fraud claim#t the conclusion of the
trial held from September 23, 2013 thgbu October 10, 2013, the jury found the
following: (1) that the AIC diendants were liable under Section 17(a) of the Securities
Act of 1933; (2) that the AIC defendants wéedle under Section 10(b) of the Exchange
Act of 1934, and Rule 10b-5 thereunder; {3t AIC and CB Securities were liable as
control persons under Secti@d(a) of the Exchange Act; and (4) that Skaltsounis was
liable for aiding and abetting adations of the securities lawsder Section 20(e) of the
Exchange Act.
[I.  Analysis

In support of their motion, the SEGubmits that a permanent injunction,
disgorgement along with prejudgment intreand civil penalties are appropriate based
on the nature of the AIC defermda’ scheme. The SEC conteritat the evidence at trial
showed that the AIC defendants raisedrds@ million from investos, and in doing so,
omitted relevant financial information garding AIC’'s finan@l state and made
misrepresentations regarding AIC’s ability tepay on its noteand other information
about the company. As confied by the jury’s finding ohiability, the SEC argues, the
AIC defendants also acted with scienterpwingly engaging in fraud over a period of
four years. In light of théact that the AIC defendants Ve failed to make assurances
against future violations, the SEC submitgunctive relief, disgorgement, and a third-

tier statutory penalty for each of the AlCfeledants are the only sufficient remedies to



punish misconduct and afford both specditd general deterrence against future acts of
securities fraud.

The AIC and relief defendants respondttkhe amount of any judgment against
the defendants should be lintdtéo the proven loss of thavestors who testified during
the course of the trial, because there is ndemce that any investors, other than those
who testified at trial, werélefrauded by the AIC defendants. The AIC defendants also
highlight the fact that Mr. Skaltsounis invedta large amount of his own money in AIC,
that the majority of the investors never peally spoke with Mr. Skaltsounis, and that
Mr. Skaltsounis had no prior alations of the securitiesua during the gurse of his
career in the financial industry. In additjahe AIC defendants argue that there should
not be any civil penalty in thisase given the lack of proof e&isthe number of violations
alleged by the SEC.

A. Permanent I njunctive Relief

The SEC first argues foa permanent injunction enjong each of the AIC
defendants from future violatg of Securities Act Sectioriga), 5(c), and 17(a), along
with Exchange Act Section 10(b) and Ru@@i5 thereunder. “A permanent injunction is
appropriate where the SEC has shown ‘aaealle and substantial likelihood that [the
defendant], if not enjoined, would viotathe securities laws the future.” SEC v.
Serra Brokerage Servs., Inc., 712 F.3d 321, 332 {6 Cir. 2013) (quotingSEC v.

Youmans, 729 F.2d 413, 415 (6th Cir. 1984)Xhe Sixth Circuit has identified seven



relevant factors for determining whether #és a reasonable asdbstantial likelihood
of future violations:

(1) the egregiousness of the violationg;t{# isolated or repeated nature of

the violations; (3) the degree of scieninvolved; (4) tle sincerity of the

defendant’s assurances, if any, againgire violations; (5) the defendant’s

recognition of the wrongful nature bfs conduct; (6) thékelihood that the
defendant’s occupation will preseopportunities (or lek thereof) for

future violations; and (7) thdefendant’s age and health.

SECv. Quinlan, 373 F. App’x 581, 858-8@th Cir. 2010) (quotinyoumans, 729 F.2d at
415) (internal quotation mis omitted). “No single feor is determinative,'Serra
Brokerage, 712 F.3d at 332, and the Court is ‘Sted with broad discretion in deciding
whether to grant janctive relief,” id. (quoting SEC v. Lawbaugh, 359 F. Supp. 2d 418,
424 (D. Md. 2005)).

In this case, having exaned the evidenceresented to the fju during the trial
and the evidence presentedsupport of the SEC’s summajydgment motion, the Court
concludes that consideration of the relevant factors supports the issuance of a permanent
injunction as to each of the AIC defentlan Regarding the egregiousness of the
violations, the Court notes thtte AIC defendants engagedvarious violations of the
securities laws during the course of thefilerings from 2006-2009]uring which time
the AIC defendants receiveg@oximately $6.6 million from investors. AIC received
investments in the form of promissomyotes and subscription agreements from
individuals who were unaccredited investovighout registering their securities under

Section 5 of the Securities Act. At léasome of the accourforms completed by

investors showed on their face that the investors were not accretdgdodc. 159 at 30-
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33 (describing investors whaid not qualify as accredited at the time they purchased
securities)]. Trial edence also showed that the AlCfeledants failed to disclose to
these or any other investors various finahiribormation about AlC ncluding the fact
that it was in debt, that the company vedssorbing losses on an annual basis, having
never had a profitable year, and that AIC welgant upon new fundm order to pay its
obligations. In addition, the AIC defendants misrepresented AIC’s ability to pay off
rollover letters in the amount a@ime set forth in the lettergiven their weak financial
position. Although only eleven investors tBst at trial, the majority of whom
purchased securities from one of CB Séms’ brokers, the SEC has submitted into
evidence the promissory notes and subsomp#greements for the forty-three investors
who were either never told of AIC’s finalat problems or received false information
relating to AIC’s ability to repay its debts. The Court also notes that this conduct took
place over the course of foyears, during which time Mr. @ksounis, as AIC’s chief
executive, could have correctdte omissions and misinforin@n going to investors. As
trial testimony showed, Mr. Skaltsounis oversaw the issuance of each of the promissory
notes and subscription agreements at isasieyell as the rollover letters, during which
time he had various opportungi¢o correct the misinformatn being giverto investors
yet failed to do so.

These facts not only speakitte egregiousness of the violations, but also support
a finding that a permanent injurmti is appropriate under the secovmumans factor,

that is, the repeated andtemsive nature of the defemds’ violations of both the



Securities and Exchange Actsspectively. Although the acts in question were part of
the same overall fundraising effort, Mr. $kaunis repeatedly failed to correct the
misinformation given to investsy as previously discussedVith at least some of the
investors, such as Claire Barretiifred Holden, and Clarice Newmdanwho received
multiple promissory notes afteolling over their investmengvidence presented at trial
showed that Mr. Skaltsounisilied to disclose AIC’s true financial state and inability to
pay its obligations when issug either the rollover letter arew promissory note to these
investors. In addition, when the AIC defamds issued subscription agreements obtained
by Mr. Graves, they did so knowing each tithat his investors were not provided with
AIC’s financial information. The Court thdmds that the actionsf the AIC defendants,
including Mr. Skaltsounis, indicate that theyere engaged not in isolated but rather
repeated violations.

This conclusion, in turrgupports an inference that,sant a permanent injunction,
the AIC defendants are likely ®ngage in future violains of the securities lawsSee
Serra Brokerage, 608 F. Supp. 2d at 972 (noting tledistence of past violations may
create inference as to fuéu violations). While theAlC defendants argue that a
permanent injunction is unnessary, given that Mr. Skatianis had never previously
violated the securities laws, the Cournetheless concludes that the extended and
repeated nature of the AIC defendardasts of omission and misinformation support

permanent injunctive reliefSee SEC v. Bravata, --- F. Supp. 2d.--, 2014 WL 897348,

% The Court also notes that the SEC submitted untiispevidence that Ms. Menan was an unaccredited
investor, as discussed in the Court’s Memorandum Opinion and Order finding in favor of the SEClaom iteat
the AIC defendants violatece8&tion 5 of the Securities AcBde Doc. 159 at 32].
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at *21 (E.D. Mich. Mar. 6,2014) (finding permanent injunction appropriate where,
among other factors consideradplations of securities lawgok place over period of
three years and involved hundreds of investors).

Turning to the degree of scienter invedly which “bears heavilgn the decision to
issue an injunction[,]SEC v. Marker, 427 F. Supp. 2d 583, 591 (M.D.N.C. 2006), the
Court initially notes that th@ury’s finding of liability on the SEC’s Seémn 10(b) and
Rule 10b-5 claims both required a finding oester. In addition, as the SEC points out,
the jury’s finding of liability as to M Skaltsounis under the aiding-and-abetting
provisions of Section 20(e) required it todi that he knowingly ssisted another in a
violation of the securities lawsln addition to the jury’sonclusions, the Court finds the
evidence of record indicagea degree of scienter thaupports the imposition of
permanent injunctive relief.

Throughout the course of this litigai, including in thei brief opposing the
SEC’s request for final judgment, the defants have argued that they acted based upon
the advice and with the approval of their cdgscounsel, Mr. Tom Grant. In granting the
SEC’s motion for partial summary judgment, however, the Court noted that the AIC
defendants, as well as AIC’s board memlsrd employees, failed fooint to specific
times at which Mr. Grant was consulted oedfic advice that was provided to them by
Mr. Grant [See Doc. 159 at 18]. The Court alsoufed that Mr. Grant was not consulted
nor did he individually review the specifstbscription agreements and promissory notes

later found to have been igHlito unaccredited investorgl[at 17]. Moreover, during



his testimony at trial, Mr. Grant indicatdte had in fact given advice to the AIC
defendants, including Mr. Skaltsounis, but tfadten, his advice was not followed or he
was not consulted befoeetions were taken. In particuldir. Grant testified that he had
reviewed a disclosure documethiat was to be given to redtolders in 2006, yet there
was no evidence presented either by defendamtsy noteholders that any disclosures
about AIC’s financial condition were actually received. The SEC also submitted
evidence of various draft subscription agreais to which Mr. Gant testified he had
made edits and changes in February 2008icpéarly noting that AIC was not a newly
formed company, that it had not been profgaland that there need to be assurances
that the subscriber had read the proposek disclosures. These edits, however, were
not incorporated into subscription agreements that were being signed by Mr. Skaltsounis
and issued to investors lase as September 2009.

In addition to evidence indicating thidie AIC defendants disregarded the advice
of their counsel, there was also evidence gmtd that, while issuing promissory notes
and soliciting investors to renew their presory notes, the Al@efendants knew that
they were unable to satisfy their outstandimgje obligations, muckess take on more
debt. The undisputed finantevidence presented by the Sihdicated that, for many of
the promissory notes issuedrdahighout the duration of theote and up to its maturity,
defendant lacked the availaldssets to pay what investavere owed. One of the most
common ways in which AIC “paid off” its nadeas indicated by the rollover letters, was

by issuing new notes to be cashed in ater ldate, information which was not disclosed



to investors. Finally, with regard to t#dC defendants’ violation®f Section 5 of the
Securities Act, defendants argued that théigdeupon the experiee and knowledge of
CB Securities’ brokers, such as Mr. Grave$io solicited investments, to assure that
investors were accredited. Several of theoaat forms from thesmvestors, however,
show, on their face, that the investors were unaccrediedjoc. 159 at 30-31], and yet,
without any verification as to their accrati status, they received AIC nstsigned by
Mr. Skaltsounis. Viewing this evidence ighit of the entire record, the Court finds that
the level of scienter among the AIC defendafiavors issuance of permanent injunctive
relief.

Turning to the remaining factors, ath is, the defendants’ recognition of
wrongdoing, their assurances against futurelations, and the likelihood of their
committing future violations, #h Court notes that there hiagen no evidence indicating
that the AIC defendants have recognizedrthgdbngdoing or made assurances that they
would not commit future violations of thecgities laws, if given the opportunity. The
defendants’ response to the SEC’s motion foalfjudgment, in large part, reiterates the
argument made throughathie course of this litigation buthich has beerejected by the
Court and by the finder of fact, that the an8 attributed to AlGvere approved by AIC

defendants’ legal counsel. Such argument, pdatity at this stagef the litigation, does
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not indicate that the AIC defendants rgoize the wrongfulness of their actichs.
Although there was édence at trial of Mr. Skaltsounizeing unable to make a living in
the securities industry based on his repoiabeing damaged bydhSEC's allegations,
as well as his age, the Court finds that secidlence does not outigé the other factors
in considering whether to impose a permanent injunction.

Accordingly, in consideration of all th&oumans factors as to each of the
defendants and in light dhe evidence ofecord, the Court finds that a permanent
injunction is appropriate as to AICB Securities, and Mr. Skaltsounis.

B. Disgorgement and Pre-Judgment I nterest

The SEC next moves for disgorgement agathe AIC and relief defendants. In
support of its position in thisegard, the SEC submitted a refpioom its expert witness,

Mr. Ray Stephens, containing his conalus as to the amount by which the AIC

* While the AIC defendants raise several argumes to the sufficiency of the evidence,
in that the jury could not have properly applied the law given the time in which they returned a
verdict, the Court finds these arguments more @pyate in the context of an appeal or other
request for post-trial relief, rathénan in deciding, based on they’s verdict,the appropriate
relief at this juncture.

> The AIC defendants also argue that a peenarnjunction would act as a permanent
ban on Mr. Skaltsounis from participating in tleegrities industry; however, this question is not
before the Court, and the scope of any injurctivould be to enjoin MrSkaltsounis, and the
corporate defendants, frofature violations othe securities laws for which they were found to
have violated. The Court thus makes no findisgo whether Mr. Skaltsounis should be banned
from any future involvement in the securities indust8ge 15 U.S.C. 8§ 80b-3(f) (granting SEC
authority to censure, suspend, or bar membemastment adviser or securities dealer following
notice and opportunity for hearing).
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defendants and relief defendants benefiftedh the AIC defendants’ violations of the
securities laws.

“Disgorgement is ancqeitable remedy which remaosell-gotten gain by forcing
surrender of profits.” SEC v. Zada, 2014 WL 354502, N010-CV-14498, at *2 (E.D.
Mich. Jan. 31, 2014) (citingnited States v. Universal Servs. Mgmt., 191 F.3d 750, 760,
763 (6th Cir. 1999)). “The purge of disgorgement is torfte a defendarib give up the
amount by which he was unjustly enriched eatthan to compensate the victims of
fraud.” SEC v. Blavin, 760 F.2d 706, 713 (6th Cir. 198®&)ternal quotations and citation
omitted).

The amount of ‘disgorgement need bl a reasonabkgpproximation of

profits causally connected to theoldtion,” and once the government has

offered sufficient evidence to estish that reasonable approximation, the

defendant is ‘then obliged clearly siemonstrate that the disgorgement
figure was not a reasonable approximation.’
Bravata, 2014 WL 897348at *20 (quotingSEC v. First City Fin. Corp., Ltd., 890 F.2d
1215, 1231-32 (D.C. Ci1989)). A court may also incledprejudgment interest to the
disgorgement amount “to avoid a defendaaefitting for the use of his ill-gotten gains
interest free.” SEC v. Conaway, 697 F. Supp. 2d 733, 74E.D. Mich. 2010) (citingEC
v. Blatt, 583 F.2d 1325, 133%th Cir. 1978)).
In this case, the SEC’xgert witness examined thenéincial records of both AIC

and its subsidiaries, CB Securities, WatatfoAdvent, and CBS Advisors, as well as

payments made to Mr. Skaltsounis, determine the amount by which each of the

® The Court notes that the defendants’ teritresponse does not address the issue of
disgorgement.
12



defendants profited from AIC's misrepressiins and other wlations. Having
reviewed Mr. Stephens’s report, as wellths other arguments of the SEC, the Court
finds that the proposed disgorgement amsuwrtd prejudgment interest amounts are a
reasonable approximation of the benefitsnferred upon the defendants and relief
defendants. In reaching the®nclusion, the Court makes several observations, taken
both from Mr. Stephens’s report and the recasda whole. First, the companies’
financial records indicate that AIC and all i subsidiaries were operating at a loss
during the 2006-2009 time period and thatC's debt obligations substantially
outweighed its assets. Next, all of the cAt@i had on hand during this time period was
obtained by raising capital in the forms oflisg stocks and notes [Doc. 206-2 at 16] and
approximately $6.6 ition was raised during this time periodd] at 12]. As the
evidence at trial showedpther than some de miis business from insurance
commissions, AIC had no otherans to generate cash because its subsidiaries were also
operating at a loss and were unable to trarigfeds to AIC. Rather, AIC had to transfer
funds to the subsidiaries indar to keep them in operatiosince they too had no other
source of incomeSeeid. at 12]. Thus, given that AIC Hano other source of consistent
revenue other than through the sale afcktand notes, the mds received by the
subsidiaries during this time period were ded from the proceeds of these sales and are
subject to disgorgement. Thadisputed amounts of capi@bntributions made to each

of the subsidiaries during the relevant dinperiod, that is, January 2006 through

November 2009, were as follows: (1) $2,885.00 to CB Securitie$2) $516,150.00 to

13



Advent; (3) $541,000.00 twvaterford; and (4) $58,68¥0 to CBS AdvisorsSee Doc.

159 at 38; Doc. 206-2 at 6]. The Court finds these amounts to be subject to
disgorgement, as well as prejudgment irgeralong with the $6,647,540.00 attributable
to AIC.

In addition to funds distributed tdhe subsidiaries, the SEC also seeks
disgorgement and interest of the fundsribsted to Mr. Skaltsounis in the form of
salary, advances, loans, ane thstribution of dividends andterest over the same time
period. Mr. Stephens’s report includes et@r@msfer to Mr. Skaltsounis from January 1,
2006 through November 30, @®, not only from AIC but alb from the subsidiaries. The
total amount of funds, Mr. Stephens concluded, came to $948,389.13. Having reviewed
this portion of the report, the exhibits attachieereto, and the record, the Court finds this
amount to be a reasonable appmation of the benefits M Skaltsounis received as a
result of the securities violations. Agaihe evidence shows th#te only source of
revenue available to pay Mr. Skaltsouwiss from the issuance of notes and stocks.

Accordingly, disgorgementvill be entered along with pjudgment interest as to
each of the defendants and relief defenslanthe amounts requested by the SEC.

C.  Civil Penalties

Finally, the SEC requests third-tier civil penalties against each of the AIC

defendants, amounting to ttsteof $27,950,000 each fAIC and CB Securities, and

” Although the relief defendants attemptedatgue they had a legitimate claim to these
funds, and thus are not subjectdisgorgement, the Court rejectdds argument in granting the
SEC’s motion for partial summgajudgment [Doc. 159 at 38].
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$5,590,000 for Mr. Skaltsounis. The SE@ues that such amounts are appropriate
because they represent the equivalent ofvih penalty being affordd for each of the
forty-three investors who were defrauded arftéce the egregiousness of the violations.
The AIC defendants argue, in response, thatiuib penalty shouldoe imposed in this
case and that to do so in the amounguested by the SEC would constitute the
imposition of punitive damages.

Section 20(d) of the Securities Act angcBon 21 of the Exchange Act authorize
the imposition of civil penaltiesyhich serve to deter violatiord the securities laws. 15
U.S.C. § 77t(d)(1)(c); 15 8.C. § 77u(d)(3)(B)(iii)see SEC v. Salyer, No. 2:08-cv-179,
2010 WL 3283026, at *5 (E.Dlenn. Aug. 18, 2010) (nofinthat civil penalties serve
purpose of deterrenceeC v. Moran, 944 F. Supp. 286, 296.D.N.Y. 1996) (“Civil
penalties are designed to punisk thdividual violatorand deter futureiolations of the
securities laws.”). Section 20(d) establishasdhtiers of penalties: the first-tier penalty
allows up to a maximum of $6,500 pewohition for natural psons and $60,000 per
violation for corporations; the second-tier pgnallows up to a maximum of $65,000 for
individuals and $325,000 for corporationf®er an act involving fraud, deceit,
manipulation, or deliberate or reckless dgard of a regulatory requirement; and the
third-tier penalty allows provides for anaximum of $130,000per violation for

individuals and $650@D for corporations for an act involving fraud or deceit and if the
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violation directly or indirectly resulted in substial losses or createdsignificant risk of
loss. 15 U.S.C. §8 77t(d)(2)(A)-(C).

Although the statutory tier determindgs maximum penalty, the “actual amount
of the penalty [is] left up to thdiscretion of the district court.”SEC v. Kern, 425 F.3d
143, 153 (2d Cir. 2005)5EC v. Tourre, --- F. Supp. 2d ---, 201¥VL 969442, at *11
(S.D.N.Y. Mar. 12, 2014). Courtonsider various factors ahetermining the appropriate
penalty, including but not limited to:

(1) the egregiousness of the defentawbnduct; (2) the degree of the

defendant’'s scienter; (3) whether the defendant’s conduct created

substantial losses or the risk afbstantial losses to other persons; (4)

whether the defendant’s conduct waslased or recurrent; and (5) whether

the penalty should be reduced dudhte defendant’s demonstrated current

and future financial condition.

SEC v. Murray, No. OS-CV-4643 (MKB), 2013 WI839840, at *4 (E.D.N.Y. Mar. 6,
2013) (quotingSEC v. Pentagon Capital Mgmt. PLC, No. 08 Civ. 3324 (RWS), 2012 WL
1036087, at *2 (S.D.Y. Mar. 28, 2012)yacated in part on other grounds, 725 F.3d
279 (2d Cir. 2013)). These facs, however, merely providguidance, asthe civil
penalty framework is of a ‘discretionarytoee’ and each case ‘has its own particular
facts and circumstances which determine dppropriate penalty to be imposed3EC

v. Opulentia, LLC, 479 F. Supp. 2d 319, B3S.D.N.Y. 2007) (quotingdoran, 944 F.

Supp. at 296-97).

8 The Court notes that these amountsexflthe penalty amounts set forth in the
regulations adjusting the ciyilenalties for violations occung after February 14, 2005, as noted
by the SEC in its brief [Doc. 206 at 2€ting 17 C.F.R. § 201.1003, tbl. II)].
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Turning first to the corporate defendam$C and CB Securities, the Court finds
that a third-tier penalty in the maximum amoont$650,000 per violation is warranted
by the facts and circumstances of the cas&s to how “per wlation” should be
interpreted, the Court notes that other cobese interpreted the phrase to mean: (1) per
claim brought against the defendant; (2) mesrepresentation made by the defendant; or
(3) per investor defrauded by the defendaBtavata, 2014 WL 897348at *22 (citing
cases). Here, the Court finds that calcutatime number of violations by the number of
investors is appropriate as dgiso balances the needpnish the corporate defendants
and deter future violations against the piad difficulty in ascertaining each of the
misrepresentations or material @sions made to AIC’s investorsSee id. (noting
difficulty in determining discrete misrepregations where there were 440 individual
investors). Although defendant argues tthere is no way to dermine which of the
forty-three investors proffered by the SBere defrauded, as only eleven of these
investors testified at trial, the SEC submittbd promissory notesollover notes, and/or
subscription agreements for each of the forty-three non-insiderstors. These
documents, along with the oral statementslento investors by Mr. Skaltsounis, co-
defendants Mr. Graves and Mr. Guyettewadl as broker Carol LaRue, all contain the
same basic misrepresentations and omissibmsther words, none of the investors were
given the proper disclosures, and were in fadtto believe thathey would receive a

strong return on their money when, in facg thajority lost their entire investment.
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As to the various factors courts usedietermine the appropriate penalty amount,
the Court has already discussed the egregigegsoiehe violations, their recurrent nature,
as well as the level of scienter with whibtth of the corporate defendants acted, all of
which the Court incorporatestmits analysis regarding thetatutory penalty. Over the
course of four years, the defendantssed over $6 million, giving investors the
impression that AIC was a newly formed canp that would begin reaping profits from
its subsidiaries in the neartfwe, when, in reality, AIC haldeen operating at a loss since
its inception and was dependent upon raisingtalajp keep itself and its subsidiaries in
operation. In doing so, andmtrary to defendants’ assiens, the defendants did not
adhere to the advice of their outside counsdlfailed to disclose ntarial information to
investors. The AIC defendants also sol@ifromissory notes from individuals knowing
that AIC lacked the assets pay those notes back. Regaglthe loss involved in this
case, the evidence at trial showed that mamyiGfs investors lost their total investment,
and, at the very least, defendants’ acts ohigkin debt that it wodlnot be able to repay
and failing to disclose such facto investors created a risk substantial losses. Thus,
the Court finds a penalty of $650,000 for eachihef forty-three investors, for a total of
$27,950,000, is appropriate tasAIC and CB Securities.

Although the Court finds that a third-tiezvel penalty is also appropriate for Mr.
Skaltsounis, the Court concludes that ssé&& amount than the maximum $130,000 is
appropriate under the circumstances of this case. As previously discussed, Mr.

Skaltsounis’s actions in this case were ggnags in that he signed various promissory
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notes and subscription letters knagior, at the least, recklegslisregarding the fact that
investors were not aware and were not inforrmEAIC’s true financial state, and did so
over the course of four years. These actions, in conjunction with Mr. Skaltsounis’s lack
of apology or assurances that he would emgage in such conduagain, illustrate the
need for a civil penalty that notly serves as punishmenttiis case but also serves as a
deterrent for future violations. At the satimae, however, other factors weigh in favor of
a lesser penalty than the $5,590,000 requestedeb$EC. The Court first notes that this
proposed penalty amount is more than timees the disgorgement amount requested by
the SEC, which represents the actual Giemdr. Skaltsounis received. Unlike those
cases where defendants use the proceetteinfschemes to live a “lavish lifestylesge
SEC v. Zada, 2014 WL 354502, at *4Mr. Skaltsounis’s benefits in this case merely
represent his salary, dividends and intevasich would have otherwise been earned in
the normal course of his occupation. There is no evidence to stppadnclusion that
Mr. Skaltsounis’s actions were so egregiomusthe benefit derived from his actions so
great, as to warrant a penalty which is oslightly less than the total amount of funds
raised by the defendants’ violations.

In addition, the Court nosethat, given the fact thd#lr. Skaltsounis has never
before been convicted or found liabler fa violation of the securities laws, the
disgorgement judgment and pemnent injunction, combinedith a lesser penalty, will,
collectively, serve as meaningfpunishment and have a meaningful deterrent effect in

preventing future violations. Mr. Skaltsoandid not submit specific evidence of his
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financial condition in response to the SEC’s motion for judgment, but there was
testimony and evidence of his financial diffibels presented at trial. Mr. Skaltsounis’s
financial difficulties do not obviate éhneed for a civipenalty entirelysee SEC v. Kane,
No. 97 Civ. 2931, 2003 WL 17293, at *4 (S.D.NY. Apr. 1, 2003), buare a factor the
Court may consider in reducing a penalBC v. Hedgelender, 786 F. Supp2d 1365,
373 (S.D. Ohio 2011) (reducimmenalty to second-tier fondividual defendants, based
on financial condition, bumposing third-tier penalty for cporate defendants). In light
of the facts of this case, the Court findthmd-tier penalty in te amount of $35,000 per
investor appropriate as to Mr. Skaltsounisuteng in a total civipenalty of $1,505,000.
[Il.  Conclusion

For the reasons previously stated, 8t6C’s Motion for Entry of Final Judgment
[Doc. 205] will be GRANTED in part and DENIED in part to the extent discussed
herein and as more fully set forth in thelers of Final Judgment as to each defendant
which will be contemporaneously entered witlis Memorandum Opinion. The Court
finds that the SEC is entitletd a permanent injunction s the AIC defendants, that
both the AIC and relief defendants are sgbjto disgorgement, and that the AIC
defendants are also each @abjto a statutory penalty in the amounts previously
discussed.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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