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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
TROY D. STAFFORD
Plaintiff,
V. No. 3:11-CV-206-PLR-HBG

MILLER PETROLEUM, Inc.,

Defendant.
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MEMORANDUM OPINION

Plaintiff, Troy D. Stafford filed this wrongful termination action against his former
employer, De¢éndant, Miller Petroleum, Inc. The matter is before the Court on the parties’
crossmotions to dismiss.Miller asserts that Stafford has failedpwsecutehis matter bynot
appearingat two prescheduled depositions; failing to follow the Schedulinged; not making
timely pretrial disclosuresand was, until recently, without counsel for nearly a year causing this
matter toessentiallycome to a halt. Therefore, Millenovesto dsmiss Stafford’sComplaint
with prejudice.

In response, Stafford contends thét failure to follow the various ordeissuedby the
Court was caused by his inability to obtain counsel for over a yaathermorepecause of a

recentchange in counsgbtaffordnow requests dismissal tis matter without prejudice.
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|. Factual Background

On May 6 2011, Stafford filed suit against Miller claiming breached provisions of an
agreement forsale of membershipnterests inCIE. Staffordwas terminatedhfter he allegedly
failed to disclose a previous dealiag an officer of CIE, whichlater caused issues for Miller
after its acquisition of CIEStafforddenies any wrongdoing and asserts Maier was aware of
his priordealing before the acquisition of CIE.

Since the initial filing against Miller, Stafford has continually missed deadlelated to
the Scheduling Ordeand has failed to make appearances upoagmeed timegor the taking
of depositions, and generally seems to have hindered progress in thisTltigsmaction
particularly missing two prescheduled depositidras caused Millefinancid expensewhich it
allegestotals $9,537.68 Stafford allegedly missed the first deposition due to a hiking irjary
injury Miller asserts has never been proven, despite repeated requests daral me
documentation. Furthermore, Stafford failed to appear at a second depositioncexgmNiiller
asserts isent noticeby reguar mail, certified mail, and by electronic filing with ti@ourt. A
week after the date of the deposition, Mili#legesa voicemail was lefon counsebk answering
machine, in which Stafford indicated had beerunder the weather, whiak why hefailed to
openMiller’s notice regarding thdepositionin time.

On March 7, 2013this Court granted Stafford’s coun'seMotion to Withdraw from tlke
case The Court’'s order require8taffordto notify the Courtof his intent toproceed with the
matter or a default judgment would be enteradainst himfor failure to proseute. Stafford
indicated to the Couxin April 2, 2013that he would continupro seuntil legal counsel could

be found.However,acting pro se Stafford faied to provide Miller with any notice of pteal



disclosuregequired under both the Federal Rules of Civil Procedure and the Schediderg O
including failure to file final exhibit or witness lists. Until recently, Stafforasvalso unable to
obtain the services of counsel. Theal date of April 1, 2014 was cancelled, and has yet to be

rescheduld pending the disposition of the parties’ motions.

Il. Standard of Review

Under the Federal Rules of Civil Procedure, the Court can grsliotion to Dismiss with
prejudicefor failure © prosecut@ caseor comply with court orders. Fed. R. Civ. P. 41(the
Sixth Circuit has provided a foyarong test to determinghether a case should be dismissed for
failure to prosecuteSee UnitedStates v. Reye807 F.3d 451 (6th Cir. 2002)he factors to be
considered are (1) whether the party’s failure is due to willfulnesdalibdor fault; (2) whether
the opposing party was prejudiced by the dismissed party’s conduct; (3) winetltbsriissed
party was warned that failure to cooperate could lead to dismissal;, andhgth)er less drastic
sanctions were imposed or considered before the dismissal was oldea€d58.While no one
factor is dispositive, dismissad iproper if the recorthdicates delayld. Finally, if the Court
feels that a matter should be dismissed without prejudice, it may grant a pdaMuotion to

Dismiss “on terms that the court considers proper.” Fed. R. Civ. P. 41(a)(1)(B).



[11. Analysis

Since botlparties havenoved for dismissal in this caségtCourt is presented with two
options-- dismiss with or without prejudicén order to make this determinatidhg facts of th
case must beonsidered in light of the four-prong test notedReyes

The first factor that must be considered is whether Stafford’s fatioractis due to
willfulness, bad faith, or faultReyes 307 F.3d at 458The burden of showing thdailure to
comply with the Scheduling Order was due to inability, and not willfulr@sbad faith falls
uponStafford.Regional Refuse Syfnc. v. Inland Reclamation Ca842 F.2d 150, 156th Cir.
1988).Furthermore, plaintiff that does not act in bad faith, but “nevertheless shows willfulness
and fault in that he was at best extedyndilatory in not pursuing his claim,” indicates an
intention to allow his case to lapsechafer v. City of Defiance Police De®29 F.3d 731, 739
(6th Cir. 2008).Here, Stafford has presented no evidence to the Court showinglality to
comply with the various orders asdhedulingrequirements in this casexcept for the recent
request for a Motion to Dismiss, Stafford Imext actedor responded in this case since March of
2013. In the Court’s opinion, Stafford haemonstated willfulness by failing to act, which
indicates an intention to allow his case to lapse.

The second factothat must be examined whether Stafford’s inaction prejudiced
Miller. Reyes 307 F.3d at 458. A defendant is prejudiced bglantiff's conduct where the
defendant “wastes time, money and effort in pursuit of cooperation which [theiff}lavais
legally obligated to provide.Harmon v. CSX Transp., Incl10 F.3d 364, 368 (6th Cir. 1997).
Here, itis clear that Stafford waddethe time and financial resources of Miller by failing to

appear at two prescheddldepositions. Furthermore, without a deposition in this cadesit



beendifficult for Miller to anticipate claims, argumentatioor other necessary issues to prepare
its own defense. Therefore, the Cofinds thatMiller was prejudiced by Stafford’ dilatory
attitude to this case.

The third factor is whether the dismissed party was warnedaihat to cooperateould
lead to dismissaReyes307 F.3d at 458As theSixth Circuit has stated[d]lthough the district
court has the power to dismiss a claim as the first and only sanction, ‘routinegangua
standard order, warning counsel of possible dismissal as a sanction for failoregly evith
any of the proisions of the order, is not necessarily sufficient prior notice to immediately
warrant the extreme sanction of dismissakivacic v. Tycho Valves & Controls, B33 Fed.
Appx. 376, 382 (6th Cir. 2011(quoting Freeland v. Amigp103 F.3d 1271, 1279 (6tGir.
1997).Here,while it was indicated t&taffordin this Court’s order on March 7, 2013, that the
case would be dismissed with prejudaiesent arappearance of new counselindications of
plaintiff's intentions of proceedingro se the factsnonetheless fatlb weigh strongly irfavor of
dismissing Stafford’s claim with prejudices Stafford did file a timely notice of his inteid
proceedoro seonce counsel had been removed from the case.

Finally, the fourth factoasks whether less drastic sanctiareseimposed orconsidered
before dismissal asordered As the Sixth Circuit has noted, it would be an abuse of discretion
if a dismissal under Rule 41(b) was issued “mechanicdiyeéland 103 F.3d at 1279n other
words, less drastic sanctions must be considered before a dismissal is offfeee@ourt has
considered other potential sanctions and found them preferable to a dismissal witlcgrejudi
Looking to the history of this case,ig clear that Stafford hdsiled to follow the rules and
orders prescribed by this Court, éthffordhas subsequentbaused a loss of time and financial

resources to MillerThis kind of behavior is simply unacceptable. The record shows the amount



of financial expenditure for Stafford’s failure to appear at two separate deposgionsthe
amount of $9,537.68.

In summary, the Court has weighed the factors required of it lRelersand finds that
while Stafford has shown a lack of due diligence and effort in this matter, thosesadti not
rise to the level ohdismissal with prejudicat this time A Court may, as a condition of refiling,
however,require a plaintiff to reimburse costs directed by the CoBdeFed. R. Civ. P. 41(d);
Scholl v. Felmont Oil Corp.327 F.2d 697 (6th Cir. 1964). Therefore, the court finds that if
Stafford refiles this action, he shall reimburse Miller for the expense oivthelepositions he
failed to attend.

Accordingly, for all of the reasons set out above, Stafford’s Motion to DssfRis23]
without prejudice iISGRANTED, and Miller's Motion to DismisdR. 18] with prejudice is
DENIED. However, because of Stafford’s dilery attitude and failure to comply with the
court’s scheduling order and defendant’s discovery requestsprerguisite to réling, Stafford
must first pay Miller the amouraf $9,537.68 for costs incurred due to Stafford’s failure to

cooperate in discovelwy this case.
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