Targonski v. Oak Ridge, City of

IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
KNOXVILLE DIVISION

CHRISTINA TARGONSKI, )
)
Plaintiff, )
)
V. ) No. 3:11-CV-269

)
CITY OF OAK RIDGE, )
)

)

Defendant. )

MEMORANDUM OPINION

This civil rights action is before the court onelelant’s motion for summary
judgment. [Doc. 15]. Plaintiff has responded ipogition [doc. 20], and the defense has
submitted a reply. [Doc. 21]. The motion is nager for the court's consideration.
Defendant’s motion will be denied as to plaintiffisstile work environment claim but will
be granted in all other respects.

l.
Pertinent Background

Plaintiff worked for defendant City of Oak Ridge agolice officer from
August 2008 until September 1, 2010. In Novemb&eaxember of 2009, plaintiff told her
supervisor, Sergeant Matthew Tedford, that she essd Officer John Thomas was
spreading sexual rumors about her. Plaintiff ctaihat Thomas algsdirectly told her that

her “husband [was] trying to get him [Thomas] tedan orgy” involving Thomas’s then-
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girlfriend, Cassie Bridges, and that “he felt likgas a lesbian and | wanted to be part of it.”
[Plaintiff deposition, p. 202]. Plaintiff furtheestified, “After that, of course, that's when
people started saying, we know what John is sagbayt you. That's when the rumors
start[ed] coming to me.”

Sergeant Tedford discussed the issue with his swpeAt plaintiff's request,
Officer Thomas was transferred to another shiebruary 2010. It is plaintiff's position
that Thomas’s sexual comments about her to otloatsnwied even though she and Thomas
no longer directly worked with one another.

In January 2010, plaintiff also complained to Sargeledford that she had
received six unwanted calls on her cell phone “lWghavy breathing and giggling,” perhaps
“having been made by a male disguising his voiaemmanner to sound scary.” The record
does not indicate that the calls were sexual inneatSergeant Tedford opened a criminal
investigation and subpoenaed plaintiff's cell phoeeords in order to identify the caller.

Plaintiff testified at her deposition, “I'm a Chtiesn and | strive really hard to
be a moral person. So for someone to start thipginme as someone who has orgy parties
at my house while my son is home, that's severelyihating to me.” Plaintiff further
testified that she would never “go out and talgéople about” such things, even in a joking
manner. Curiously, however, on February 23, 2@a&intiff was herself discussing on
Facebook her desire for a female friend to join“*haked in the hot tub.” The previous day

on her Facebook page, plaintiff was discussing édakwister.” May 22, 2010 postings on



plaintiff's Facebook page by her Facebook “frientidked about female orgies involving
plaintiff, Cassie Bridges, and others, to be filnbgdplaintiff's husband.

Plaintiff filed a charge of discrimination with tlEEEOC on April 14, 2010.
Therein, she alleged that vicious and untrue sexumbrs were being spread about her by
a coworker, resulting in a hostile work environmerlaintiff also alleged that the unwanted
phone calls had been placed by Officer Thomas.

For unknown reasons, plaintiff's cell phone recowkse not received by
defendant until May 14, 2010. The records showatlthe calls were actually placed from
the phone of Ms. Bridges. On June 17, 2010, Bedgmeared at the police department to
be interviewed by Sergeant Tedford. However, Brgdggas accompanied by plaintiff and
refused to be interviewed outside of plaintiff epence. Sergeant Tedford and Captain Mike
Uher explained to plaintiff that it would be inappriate for her to be present during the
interview since she was the victim of the allegaahe. Plaintiff admittedly became agitated.
Bridges refused to be interviewed alone, and thiestigation was closed.

Subsequent to the Bridges interview incident, pifiiwrote an undated letter
to her superiors. Therein, she complained of isgtah and harassment causing an
“emotional state of mind . . . such that | am ueéblperform the simplest tasks of a police
officer.” Plaintiff requested administrative leawe reassignment to another position.
Defendant placed her on administrative “light dugjfective June 23, 2010. Her first light

duty assignment was to clean out a supply cld3kitintiff testified that she then for the first



time contemplated resigning, because she founddsignment to be “kind of degrading.”
However, by his uncontroverted affidavit, Captainel states:

| have had to clean out closets as part of my ydip gequirements when | was

placed on light duty assignment. | know of sevemnale officers, including

Deputy Chief Allen Massengill, who have also hadlean out closets in the

Police Department periodically. Over time the elsdbbecome cluttered and

need cleaning and reorganizing.
While plaintiff claims that Captain Uher told hehé supply closet hadn’t been cleaned in
years,” she admittedly does not know whether oarmatle officer has ever had to clean out
a closet while on light duty.

The remainder of plaintiff's light duty work invadd fingerprinting and
reports. On July 26, 2010, defendant reassigregdtjjf to light duty in the Administrative
Sergeant’s Office, to be supervised by Sergeamr@ifaNewman. Plaintiff states that on
September 1, 2010, Sergeant Newman accused hemdbatmale officer working in the
same room) of taking excessive breaks. Sergeantride told plaintiff that she should
“consider it as a last warning.” According to pl#if’'s deposition testimony, Sergeant
Newman’s demeanor was “humiliating” and made her cr

As a result, plaintiff submitted her letter of igrsation that same day, stating
that “treatment by co-workers and supervisors loéteg much, much worse” since the filing
of her EEOC charge. Plaintiff wrote, “| have beeocked, ridiculed, disciplined and forced

to endure a hostile work environment. It is appatieat this treatment of me will not stop

until I am no longer with this department.”



.
Summary Judgment Standard

Defendant’s motion is brought pursuant to Fedeud¢ Rf Civil Procedure 56,
which governs summary judgmenfule 56(a) sets forth the standard governing sairym
judgment and provides in pertinent part: “The calmall grant summary judgment if the
movant shows that there is no genuine dispute asyanaterial fact and the movant is
entitled to judgment as a matter of law.” Ruled@équires that “[a] party asserting that a
fact cannot be or is genuinely disputed must supperassertion.” This can be done by
citation to materials in the record, which includepositions, documents, affidavits,
stipulations, and electronically-stored informatiofred. R. Civ. P. 56(c)(1)(A). Rule
56(c)(1)(B) allows a party to “show(] that the nrads cited do not establish the absence or
presence of a genuine dispute, or that an advarsggannot produce admissible evidence
to support the fact.”

A summary judgment movant must first demonstratgttte non-moving party
has failed to establish an essential element opidy’'s case for which it bears the ultimate

burden of proof at trial. See Celotex Corp. v. Catre77 U.S. 317, 322 (1986). If the

! Federal Rule of Civil Procedure 56 was amendeedctiffe December 1, 2010. The
Advisory Committee Notes to the 2010 amendmentsaithat the standard for granting summary
judgment “remains unchanged,” and “[tjhe amendmeiitsot affect continuing development of
the decisional law construing and applying [thahdiard].” Fed. R. Civ. P. 56 advisory committee’s
note. The instant summary judgment motion wad aliéer the revised version became effective and
therefore is governed by that versiddf. Wheeler v. Newell07 F. App’x 889, 891 n.3 (6th Cir.
2011) (“The motion for summary judgment in thiseass filed prior to December 1, 2010, and is
governed by the version of Rule 56 that was inct#& the time the motion was filed.”).
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moving party carries that initial burden of showiti@t there are no genuine issues of
material fact in dispute, the non-moving party ntheh present specific facts demonstrating
a genuine issue for triaSee Matsushita Elec. Indus. Co., v. Zenith RadipC475 U.S.
574, 586-87 (1986). In order to defeat a motiansiammary judgment, the non-moving
party must present significantly probative evidein@ipport of its complainGee Anderson

v. Liberty Lobby, InG.477 U.S. 242, 249-50 (1986).

The non-movant’s evidence is to be believed, aljdstifiable inferences are
to be drawn in that party’s favorSee id.at 255. However, the court “cannot rely on
unsworn inadmissible hearsay when ruling on a supjudgment motion.’Knox v. Neaton
Auto Prods. Mfg.375 F.3d 451, 457 (6th Cir. 2004). Instead,dbert must determine
whether the admissible evidence requires submigsiarjury or whether the movant must
prevail as a matter of law because the issue ameesided.See Liberty Lobbyl77 U.S. at
251-52.

.
Analysis

Title VII makes it illegal for an employer to “fadr refuse to hire or to
discharge any individual, or otherwise to discriatenagainst any individual with respect to
his compensation, terms, conditions, or privileggsemployment, because of such
individual's . . . sex[.]” 42 U.S.C. § 2000e-2®)( Additionally, Title VIl further provides

that “[i]t shall be an unlawful employment practioe an employer to discriminate against



any of his employees . . . because he has oppaggulactice made an unlawful employment
practice by this subchapter[.]” 42 U.S.C. § 2080&). Title VIl also has been construed
as prohibiting sexual harassment so “severe orgserg” as to “alter the conditions of [the
victim's] employment and create an abusive workangironment.”"Meritor Sav. Bank, FSB
v. Vinson 477 U.S. 57, 67 (1986) (citation omitted).

In McDonnell Douglas Corp. v. Greed1l U.S. 792 (1973), the Supreme
Court established “the order and allocation of pnoa private, non-class action challenging
employment discrimination” under Title VISee McDonnell Douglag11 U.S. at 800-03.
Under theMcDonnell Douglagramework, a Title VII plaintiff must first estabh aprima
facie case of discriminationSee idat 802. The elements necessary to makenaa facie
showing will vary depending on the facts of eacdecand the type of discrimination alleged.
See Furnco Constr. Corp. v. Wated88 U.S. 567, 575-76 (1978).

The plaintiff bears the burden of persuasion thhaug the entire process.
Morris v. Oldham County Fiscal Coyr201 F.3d 784, 793 (6th Cir. 2000). If the pldfnt
Is able to establish hprima faciecase, the burden then shifts to the employerrnactdate
some legitimate, nondiscriminatory reason” for éldeerse employment actioid. at 792-
93. If the employer successfully provides sucbasonMcDonnell Douglas’segime then
places the final burden on the plaintiff to “demivate by competent evidence” that the
employer’s proffered reason is in fact merely atgxefor discrimination. McDonnell

Douglas 411 U.S. at 805.



The present complaint contains five gender diseration claims: harassment,
constructive discharge, disparate treatment, etiath, and hostile work environment. The
complaint also presents seven state law claim®& colrt will address these allegations in
turn.

A. Harassment

Although stated by plaintiff as a separate clain@rassment” is in general a
component of claims for retaliation, hostile wonkvegonment, disparate treatment, and
constructive dischargeSee, e.g., Barrett v. Whirlpod56 F.3d 502, 514 (6th Cir. 2009);
Morris, 201 F.3d at 789-92. Plaintiff's harassment atem will therefore be analyzed as
a component of her other Title VII claims (wherevant, and where raised by plaintiff),
rather than as an independent, distinct legal theor

B. Constructive Discharge

To demonstrate constructive discharge, a plaintifét present evidence that
her employer deliberately created what a reasomednkon would deem intolerable working
conditions, and that the employer did so with titention of forcing the plaintiff to resign.
See Logan v. Denny’859 F.3d 558, 568-69 (6th Cir. 2001) (citationtbed). Constructive
discharge analysis focuses not only on the objedgglings of the employee, but also on the
employer’s intent.See idat 569.

The present plaintiff falls far short of demongtrgtconstructive discharge.

The court first observes that the constructive tthsge count of the complaint contains



nothing but boilerplate accusations, many of whach inapplicable to this case. The

complaint alleges that plaintiff felt forced to iggs because, in part, she was subject to
demotion, salary reduction, and reassignment t& woder a younger supervisor. However,

by plaintiff’'s own admission, none of those thirlggpened in this case.

The constructive discharge section of plaintifisrsnary judgment briefing
Is no improvement. [Doc. 20, p. 23-24]. In theta@pof that section, plaintiff states, “It is
clear that the Plaintiff caset forth evidence to support her claims thatsmeconstructively
discharged.” [Emphasis in original]. While plafhtnay feel that she “can” set forth the
requisite evidence, in reality she makes no etfmdo so. Instead, plaintiff again recites
paragraphs of boilerplate language with no accowyipgrfacts. Arguably, plaintiff has
abandoned her constructive discharge cl&ee Arendale v. City of Mempl549 F.3d 587,
605 (6th Cir. 2008) (a litigant’'s conjecture andcloisory allegations are insufficient to
survive summary judgment).

The disparate treatmenportion of plaintiff’'s briefing does contain the
statement, “[T]he Plaintiff felt like she was plada a position that she needed to resign.”
[Doc. 20, p.18]. In support of that contentiorgiptiff argues that “she was forced to clean
a closet . . . in contrast to what male officerd tado when they were on light duty,” and
that she “was also accused [on September 1, 2064 ®jer supervisor, of taking several 30
to 40 minutes [sic] breaks, although a male co-wodrkold the supervisor that she was

incorrect.



First, it is undisputed in the record that maleaaffs also cleaned out closets
while on light duty. Regardless, cleaning out@set (which plaintiff considered “kind of
degrading”) and receiving one allegedly-incorregprimand do not amount to what a
reasonable person would deem intolerable workimglitimns. Further, plaintiff has made
no effort to show that the closet assignment amdréprimand were intended by the
defendant to make her quit her job.

Summary judgment will be granted on plaintiff's stmctive discharge claim.
This court cannot and will not make a party’'s arguais for her, and the instant plaintiff has
fallen far short of making her necessary showtee U.S. Structures, Inc. v. J.P. Structures,
Inc., 130 F.3d 1185, 1191 (6th Cir. 1997) (“It is wedktled that the non-moving party must
cite specific portions of the record in oppositiom motion for summary judgment, and that
the court is not required to search the recorédone piece of evidence which might stave
off summary judgment.”). “Where the defendant dastates that after a reasonable period
of discovery the plaintiff is unable to producefsiént evidence beyond the bare allegations
of the complaint to support an essential elemehidr her case, summary judgment should
be granted.”Mitchell v. Toledo Hosp964 F.2d 577, 582 (6th Cir. 1992).

C. Disparate Treatment

To establish grima faciecase of gender discrimination under a disparate
treatment theory, a plaintiff may show that: (1¢ skas a member of the protected class; (2)

she was subjected to an adverse employment a¢Bpshe was qualified for her position;
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and (4) she was replaced by someone outside thecped class, or that a person outside the
protected class was treated more favoraBlge Peltier v. United State288 F.3d 984, 987
(6th Cir. 2004). Obviously, plaintiff is femalec&a member of a protected class, but she has
not shown that she was subjected to an advers@gmeht action, or that a male was treated
more favorably. However, before addressing thosag, the court is compelled to mention
defendant’s argument regarding whether plaintifé \gaalified for her job.

The defense argues that plaintiff was unqualifiecHuse she wrote in her June
2010 letter that she was “unable to perform thehast tasks of a police officer.” Defendant
misstates the record. Plaintiff's comment, readdntext, meant that the alleged hostile
work environment had rendered her unable to dgdier Elsewhere in the record, 2009
Probationary Monthly Observation Reports indichtd plaintiff was generally performing
at an acceptable level. For example, on Februa?pd9, Lieutenant Johnson wrote that
plaintiff was “performing satisfactorily in all a@e.” Further, defendant’s corporate
representative, Tammy Dunn, testified that plaintths a good employee. Therefore,
plaintiff was qualified for her position.

Summary judgment must nonetheless be granted dletallegation of
disparate treatment. Plaintiff has not shown shatwas subject to an adverse employment
action, which is defined as “a materially adversarge in the terms and conditions of [a
plaintiff's] employment.” Spees v. James Marine, In617 F.3d 380, 391 (6th Cir. 2010)

(citation omitted). “Adverse employment actiong aypically marked by a significant

11



change in employment status, including hiringnfisifailing to promote, reassignment with
significantly different responsibilities, or a dsicin causing a significant change in benefits.”
Id. (citations and quotations omitted). “[I]t is img®ible to list every possible employment
action that falls into the definition of adversegayment action and a court must consider
indices that might be unique to a particular sinrat White v. Burlington N. & Santa Fe
Ry. Co, 364 F.3d 789, 799 (6th Cir. 2004) (citation andtgtion omitted).

Plaintiff insists that she “clearly suffered” fiaelverse employment actions.
[Doc. 20, p. 17-18]. First, she again argues shatwas “forced to clean a closet . . . and
male employees did not [sic].” The closet assigmdel not result in significantly different
job responsibilities. Plaintiffequestedight duty work. As a result, she had to spend on
week straightening up a closet. This was not ae@s& employment action. Moreover, as
to the fourth element of h@rima faciecase, it is undisputed that male employees also
cleaned out closets while on light duty.

Next, plaintiff cites her testimony that in the guer of 2010 she was “written
up” due to an incident at the Rocky Top Market, that a similar male officer was not.
Plaintiff admits, however, that no one ever toldthat she was being disciplined as a result
of this incident. She incurred no consequence sischring, demotion, suspension, or
reduction in pay. This was not an adverse employmaetion.

Next, plaintiff cites her testimony that on July2910, her name was left off

of the “special assignments” list, and that assalteshe would have missed work that day

12



had another employee not notified her that sheswpposed to be there. This incident does
notapproachthe level of an adverse employment action.

Next, plaintiff claims that by the summer of 20l€fehdant was monitoring
her vehicle’s GPS and “tracking her every move.bwdver, in her deposition testimony
plaintiff admitted that this is only a suspicidfurther, even if plaintifivasbeing monitored,
she admittedly has no idea whether male officergwenilarly being watched. Subjective
assessments, personal beliefs, conjecture, andlapen are insufficient to provemima
faciecase.See Wade v. Knoxville Utils. B&59 F.3d 452, 463 (6th Cir. 2001).

Lastly, plaintiff argues that she suffered the adgeemployment action of
constructive discharge. As discussed in the pusvgection of this opinion, plaintiff has
failed to make that showing.

The court has construed plaintiff's evidence inligjlet most favorable to her.
Even in that light, plaintiff's disparate treatmearguments amount to little more than
conspiracy theories and workplace trivialities.aififf admittedly was never demoted,
suspended, denied a promotion, or subjected tagysaduction or negative change in work
hours. Hurt feelings and bruised egos do not naakaction adverseSee Kocsis v. Multi-
Care Mgmt, 97 F.3d 876, 886 (6th Cir. 1996). “[Clonspirabtheories” fall short of the
specific facts required by Federal Rule of Civib&dure 56 See Mulhall v. Ashcrqf287
F.3d 543, 552 (6th Cir. 2002)iting and quoting Visser v. Packer Eng’'g Assp224 F.2d

655, 659 (7th Cir. 1991) (“summary judgment wasrappate where the inferences plaintiff

13



sought to draw from evidence were akin to ‘fligltf fancy, speculations, hunches,
intuitions, or rumors about matters remote fromrgpeal] experience.”). Summary
judgment will therefore be granted as to plaingiffiisparate treatment claim.
D. Retaliation

To establish heprima faciecase of retaliation, plaintiff must prove that) (1
she engaged in an activity protected by Title Y2I; her exercise of protected rights was
known to defendant; (3) defendant thereafter toxkdverse employment action against her,
or she was subjected to severe or pervasive retalibarassment by a supervisor; and (4)
there was a causal connection between the protactedty and the adverse employment
action or harassmenMorris v. Oldham County Fiscal Coyr201 F.3d 784, 792 (6th Cir.
2000). Plaintiff has shown the first two of theskements. She filed a charge of
discrimination with the EEOC, and defendant hadwedge of the charge.

Plaintiff's retaliation claim fails, however, onghhird and fourth elements.
As to the third, plaintiff cites the same allegelderse employment actions just discussed by
the court in its consideration of the disparatattreent claim. As noted, none of those events
were adverse employment actions, nor do they doledg amount to pervasive harassment
by a supervisor.

Plaintiff does argue two additional examples okgdld retaliation. She
testified that Captain Uher told coworker Amy Caédmot to talk with her outside of work.

Also, plaintiff testified that she was told by same in the deputy chief’s office not “to talk

14



about anything at work with other employees unigssompletely work related . . . because
they are having to deal with my issues, | shousd he grateful that | have a job.” Again,
these are workplace trivialities - not adverse @yplent actions - and plaintiff’'s arguments
do not cumulatively amount to severe or pervasataliatory harassment by a supervisor.

Even if plaintiff had satisfied the third elemehberprima faciecase, she has
not met the fourth element, causal connectiors diplaintiff’'s burden to produce sufficient
evidence from which a causal connection can berriede see Singfield v. Akron
Metropolitan Housing Authority389 F.3d 555, 563 (6th Cir. 2004), and plairtidls not
done so. Summary judgment must therefore be gtarg¢o her retaliation claim.

E. Hostile Work Environment

A plaintiff may show a violation of Title VII via &ostile work environment
claim without having to prove that she suffered“adverse employment action.See
Bowman v. Shawnee State UnA20 F.3d 456, 462 (6th Cir. 2000). The elemehéprima
facie hostile work environment claim are: (1) the empleywwas a member of a protected
class; (2) the employee was subjected to unwels@mxreal harassment; (3) the harassment
was based on the employee’s gender; (4) the haesdsneated a hostile work environment;
and (5)respondeat superidrability. Clark v. United Parcel Sery400 F.3d 341, 347 (6th
Cir. 2005). Regarding the fifth prong, “[a]n emydo is liable if it knew or should have
known of the charged [coworker] harassment andedailo implement prompt and

appropriate corrective action.Hafford v. Seidner183 F.3d 506, 513 (6th Cir. 1999)
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(citation and quotations omitted).

To be actionable under Title VII, “a sexually olijjenable environment must
be both objectively and subjectively offensive, dhat a reasonable person would find
hostile or abusive, and one that the victim in flidtperceive to be so.Faragher v. City
of Boca Raton524 U.S. 775, 787 (1998) (citittarris v. Forklift Sys., In510U.S. 17, 21-
22 (1993)). The court must look at the workingisesrvment in its totality, considering the
frequency and severity of the alleged conduct, tdretthe conduct was physically
threatening or humiliating as opposed to a merensive utterance, and whether it
unreasonably interfered with the employee’s woritgenance.See Harris510 U.S. at 23.

Offhand comments do not establish a hostile workimgronment under Title
VII, see Morris 201 F.3d at 79(Faragher, 524 U.S. at 787, and mere insensitivity should
not be confused with discriminatiokaragher 524 U.S. at 787. However, “the issue is not
whether each incident of harassmstanding alonds sufficient to sustain the cause of
action in a hostile environment case, but whettiaken together - the reported incidents
make out such a caseWilliams v. Gen. Motors Corpl87 F.3d 553, 562 (6th Cir. 1999)
(emphasis in original).

Plaintiff claims that Officer Thomas’s rumors cméta hostile work
environment based on her gender, for which defaergteould be liable for failing to stop.

In response, defendant argues that: (1) it suffttjeesponded to her every complaint; (2)

plaintiff has insufficient admissible evidence tpport her claim; and (3) plaintiff could not
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possibly have found the workplace rumors to bensifee when she herself was making
similar statements on Facebook. The court hasideresl defendant’s arguments while
construing (as it must at this stage of the case)atimissible evidence in the light most
favorable to plaintiff. Having done so, the coaancludes that plaintiff has set forth
(although perhaps just barelypama faciehostile work environment claim.

The court turns first to plaintiff's evidence. Plaff testified that Thomas
directly told her that her “husband [was] trying to get Hiilnomas] to have an orgy”
involving Cassie Bridges, and that “he felt likeds a lesbian and | wanted to be part of it.”
[Plaintiff deposition, p. 202]. Plaintiff test#d that she requested light duty “[b]ecause of
these things that | had been hearing from otheca®. It was starting to bother me.”
Specifically, plaintiff testified that Officer Jol®riswell and Sergeant Tedford told her that
Officer Thomas was spreading rumors that plaih@d invited Officer Thomas to an orgy,
and that she was distributing nude photos of hiiteelvhoever wanted them.” According
to plaintiff, other officers (“almost every membsrmy squad”) continued to “come to me
telling me other things that [Thomas] has said ulgtmut the squad.” Plaintiff further
testified that she asked Sergeant Tedford and @aptezer to make Officer Thomas stop
talking about her sexually, but that Officer Thomaser stopped.

At her deposition, plaintiff was asked whether anlyer employee made

harassing comments toward her or about her. porese, plaintiff specified the following:
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1. Officer Criswell “told other officers . . . thhivas a worthless police officer
who was only trying to get someone in trouble add’tldeserve to be there.”

2. Officer Criswell said directly to her, “I heaydu like to swing. Maybe we
can get together sometime. | know girls that yalulike.”

3. An Officer “Hines or Haynes” told her that “@fér Henderson . . . was
telling officers that, had | only slept with Johhdmas, none of that would
have happened . . .."

4. Officer Trae Sweeten “told other officers | had lost my mind and that |
was nutty and that | shouldn’t be a police offiter.

5. Officer Brad Jenkins told other officers “thahicrazy and things like that.”
6. A coworker said that employee Karen Jenkingl[ed] me a whore.”

7. Officer Barkhill “told me that he wished thatvbhsn't — | hadn’t been so
bitchy.”

8. Captain Uher called plaintiff into his officeiXsor seven times to explain
a rumor that had been going around.” These rumohgded “do | have naked
pictures of myself or am | inviting people to orgi@ my house.”

9. Plaintiff named other officers who “told [me]aththey heard these
comments.”

The court agrees that much of this evidence ismrmsglble and irrelevant.
Generally, plaintiff's testimony that some othergmn told her they heard a rumor is hearsay.
See United States v. Blackwdb9 F.3d 739, 755 (6th Cir. 2006). The testimigrhyearsay
because it is offered in this case to prove thstemce of the rumorssee id.As such, most
of plaintiff’s rumor testimony is inadmissible ahds not been considered by the court.
Moreover, some of the rumors are not based on éedey (for example, being called

LR N1}

“crazy,” “nutty,” or “worthless”) and would be irkevant even if admissible.
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The following evidence is, however, admissible, atatively showing rumor-
and gender-based sexual harassment:

1. Plaintiff testified that Thomadirectly told her that her “husband [was]
trying to get him [Thomas] to have an orgy” invelgiCassie Bridges, and that
“he felt like | was a lesbian and | wanted to bet p&it.”

2. Plaintiff testified that Sergeant Tedford toler that Officer Thomas was
spreading rumors that she had invited Officer Thetoan orgy, and that she
was distributing nude photos of herself “to whoewamnted them.” This
statement is not hearsay. Sergeant Tedford wagiffla supervisor and it
appears that he was investigating the rum8esFed. R. Evid. 801(d)(2)(D)
(A statement offered against a party, “made byptmty’s agent or employee
on a matter within the scope of that relationsmg while it existed,” is not
hearsay.).

3. Plaintiff testified that Officer Criswell saidrdctly to her, “I heard you like

to swing. Maybe we can get together sometimenomkgirls that you will

like.” This evidence supports the existence ofitloekplace rumors.

4. Plaintiff testified that Captain Uher called &0 his office “six or seven

times to explain a rumor that had been going arduhdese rumors included

“do | have naked pictures of myself or am | invifipeople to orgies at my

house.” As with Sergeant Tedford, this testimagot hearsaySeeFed. R.

Evid. 801(d)(2)(D).

The court next considers defendant’s argumentglaantiff could not have

truly been offended by Officer Thomas’s rumors wkka was saying the very same things

on Facebook. Plaintiff objects to the Facebooklentce as unauthenticated hearsay. She

is incorrect. Many of the Facebook statements waade by plaintiff herself and thus are

2 However, Officer Criswell was also plaintiff's €gbook “friend” at the time of her public
“hot tub” conversations on that website. It isrtéfere possible that plaintiff herself was the seur
of what Officer Criswell “heard,” but at summarydgment the court must, again, construe the
evidence in the light most favorable to plaintibown the road, plaintiff's jury will be fully able
to consider her Facebook banter and make its overrdaation.
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are not hearsay. At her deposition, plaintiff amkfedged that the evidence was indeed from
her Facebook page. The evidence has thus beeentintiied. SeeFed. R. Evid. 901(a),
(b)(1).

In further response, plaintiff testified that th@cEbook postings were
“obviously” jokes® Plaintiff testified that these “jokes” were nomlearrassing or
humiliating to her because they were “between ti&eh Plaintiff differentiates the rumors
spread by Officer Thomas as being embarrassingisedhey were spread in the workplace
to “people that don't know me well.”

Defendant presents a very enticing argument ly#ina at summary judgment
the non-movant’s evidence is to be believed, ahgistifiable inferences are to be drawn
in that party’s favor.See Anderson v. Liberty Lobby, In¢77 U.S. 242, 255 (1986). For
now, the explanation offered through plaintiff' pdsition testimony has some substance and
must be credited by the court. As noted abovejuhewill have ample opportunity to
consider the Facebook evidence and reach its omeiusions in this matter.

Lastly, although defendant argues there can bespmndeat superidiability
because it responded to each of plaintiff's conmpéaithere has been evidence submitted to
the contrary. Plaintiff brought the rumors to Bapervisors’ attention and asked that they

be stopped. Defendant did eventually transferc@ffifhomas to a different shift, but there

? Plaintiff similarly testified that her husbanddamer friend are “always joking about being
boyfriend and girlfriend on the side. Obvioushey are not.” Those “jokes” include “getting her
naked in the hot tub with him.”
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Is evidence that the rumors nonetheless continBkdntiff has accordingly raised a genuine
issue of material fact as tespondeat superidrability. See Hafford183 F.3d at 513.

For these reasons, the court concludes that gfdnats sufficiently set forth
aprima faciehostile work environment claim. Plaintiff's evitlee raises a genuine issue of
material fact as to whether her working environnvegd one that a reasonable person would
find hostile or abusive. Defendant’s summary juégbmotion must be denied as to this
single count.

F. State Law Causes of Action

Plaintiff's complaint alleges state law claims axtreme and outrageous
conduct,” negligent infliction of emotional disteg@nd intentional infliction of emotional
distress. Defendant is entitled to summary judgroarthose claims.

The Tennessee Governmental Tort Liability Act (“G¥).generally provides
that “all governmental entities shall be immunanirsuit for any injury which may result
from the activities of such governmental entities engaged in the exercise and discharge
of any of their functions, governmental or propaigt” Tenn. Code Ann. § 29-20-201(a).
The only exception potentially relevant to the prescomplaint is the waiver, in certain
instances, of governmental immunity “for injury pimately caused by a negligent act or
omission of any employee within the scope of hipleyment[.]” Tenn. Code Ann. § 29-20-

205. However, excepted from that exception anenddor “infliction of mental anguish.”

* The defendant is a “governmental entity” for ps@s of the GTLASeeTenn. Code Ann.
§ 29-20-102(3)(A).
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Tenn. Code Ann. § 29-20-205(8ke also Bain v. WejI836 S.W.2d 618, 622 (Tenn. 1997)
(outrageous conduct and infliction of emotionalrdiss are the same torfphnsorv. S.
Cent. Human Res. Agend26 S.W.2d 951, 952-53 (Tenn. Ct. App. 1996)ifatafor
“mental anguish” and “outrageous conduct” are thenes thing). The defendant is
accordingly immune from suit for claims of outrage@onduct and infliction of emotional
distress.

The complaint also alleges negligent hiring, negligsupervision, negligent
training, and gross negligence. In support of¢hmdaims, the complaint “incorporates [its]
foregoing paragraphs” pertaining to the allegedation of plaintiff's civil rights.

In her summary judgment response, plaintiff brigitidresses her negligent
supervision and training claims, contending thapt@a Uher was negligent in failing to

“maintain,” “control,” and “handle” those employesgainst whom plaintiff had complained.
[Doc. 20, p.13]. Plaintiff's summary judgment resge does not mention her negligent
hiring and gross negligence allegations. The dberefore presumes that those two claims
have been abandoned.

Regardless, defendant is entitled to summary judgoeall four negligence
counts. The GTLA provides the defendant with imrtyuftom suit for injuries caused by
negligent acts or omissions arising out of “civghts.” SeeTenn. Code Ann. § 29-20-

205(2). Each of plaintiff’'s negligence claims @ary be read as being based on the alleged

Title VII violations, and the negligence claims shitdirectly flow from” her civil rights
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allegations. See generally Campbell v. Anderson Cou@8pb F. Supp. 2d 764, 778 (E.D.
Tenn. 2010). Plaintiff's attempt to circumventelefiant’s immunity “by couching some of
her civil rights claims . . . in the guise of nggihce” cannot succeedt.; accord Hays v.
Patton-Tully Transp.844 F. Supp. 1221, 1223 (W.D. Tenn. 1993).
V.
Conclusion

Notwithstanding the 12 counts presented in this galaintiff’'s complaint and
briefing have brought to the court only (if anyttpjra hostile work environment claim. That
claim will be allowed to proceed to trial. Defeméfa summary judgment motion will be
granted in all other respects. An order consistethit this opinion will be entered.

ENTER:

s/ Leon Jordan
United States District Judge
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