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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

WARREN FOWLER, )
Petitioner, ;
V. g No.: 3:11-cv-435-TAV-HBG
MICHAEL J. DONAHUE, Warden, ;
Respondent. ;
MEMORANDUM

This is a petition for the writ of habeas corpus, pursuant to 28 U.S.C. § 2254, filed
by petitioner Warren Fowler (“petitioner”). The ttex is before the Court on the answer
to the petition filed by the Temssee Attorney General onhadf of the respondent and
petitioner's response thereto. For the duling reasons, the petition for the writ of
habeas corpus will beDENIED and this action will beDISMISSED WITH
PREJUDICE.

l. Standard of Review

A state prisoner is entitled to habeas comalief “only on the ground that he is in
custody in violation of the Constitution orla or treaties of the United States.” 28
U.S.C. 8§ 2254. Under Rukof the Rules Governing Semn 2254 Cases liithe United
States District Courts, the court is to detme, after a review of the answer and the
records of the case, whetherandentiary hearing is requiredf no hearing is required,

the district judge is to dispose of the €ass justice dictates. |If the record shows
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conclusively that petitioner isot entitled to relief under 8§ 82, there is no need for an
evidentiary hearing and thgetition should belenied. Baker v. United Sates, 781 F.2d
85, 92 (6th Cir. 1986).
I[I.  Factual Background

Respondenhasprovided the Court with copies dhe relevant documents as to
petitioner's post-conviction proceedings. d® 9, Answer, Attachment 1, Notice of
Filing Documents, Addenda 1-2]. Petitiongleaded guilty to attempted first degree
murder and especially aggeted kidnapping and received concurrent sentences of
twenty years. He subsequently filed difpen for post-conviction relief, in which he
asserted various claims of ineffective atmice of counsel and that his guilty plea was
not knowingly and voluntarilgntered. The post-convictigetition was denied after an
evidentiary hearing, and the Tennes8®airt of Criminal Appeals affirmedFowler v.
Sate, No. E2010-01027-CCA-R3@® 2011 WL 1304117 (Ten Crim. App. April 6,
2011) [Addendum 1, Doc. 3perm. app. denied, id. (Tenn. July 13, 2011) [Addendum 2,
Doc. 5].

The Tennessee Court of Criminal Apigesummarized the history of petitioner’s
guilty plea as follows:

The Petitioner’'s convictions sterfitom his involvement in the

kidnapping and attempted murder of G&tpne. The State alleged that had

the Petitioner's case gone to tridhey would have proven that the

Petitioner and Carlton Brown attackdéee victim in the Petitioner's home.

After over-powering the victim, thelpound him with duct tape and took

him to the Petitioner’'s car. They transiaal the victim to another location,

where they took the victim out of@éhcar and threatened him again. The
victim, who could partially observehat was happening through the duct
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tape wrapped around his head, sthat the Petitioner was carrying a
handgun. The Petitioner toltie victim that “he wa going to put one in
him and ... set him on fire.” The Petitiorghot the victimn the upper back
and in the back of thbead before leaving the victim. Once alone, the
victim crawled to another location, where he summoned help.

The victim survivedhis injuries but had to undergo surgery to
remove the bullet fragments from his Bki&s a result of his injuries, the
victim suffered from hearing loss @nproblems with his memory and
speech. The victim also suffered “tbta anxiety,” which forced him to
seek treatment. The victimdentified the Petitioner and Mr. Brown as his
captors and participated in two efiminary hearingst relative to the
Petitioner's case. In the investigatiohthe case, the Petitioner's car was
impounded and searchedside the car, officers found the victim’s watch
and a piece of duct tape that was simitathe duct tapeised to bind the
victim. Officers also found shoe impts from the rear passenger window
of the Petitioner’s car that were c@tent with the victim’s shoes.

1The Petitioner had twpreliminary hearings because the first
hearing was not properly recorded.

At the guilty plea submissiomearing on April 30, 2007, the
Petitioner was advised by the trial cotltat he would receive concurrent
sentences of 20 years and that his seatevas “right in the middle of the
range for each of [the] charges.” Tti@l court also advised the Petitioner
that he would have to serve 85 percehhis sentence bere he would be
eligible for parole. When asked if heas satisfied with trial counsel’s
representation, the Petitioner statéBretty much.” When asked if his
“concerns” had been “relieved,” theetitioner stated, “They have.” The
Petitioner did not indicate that he was forced to plead guilty or that he did
not wish to plead guilty. On the contrahe answered all of the trial court’s
guestions and took respmhility for his actions. Afer pleading guilty, the
Petitioner timely filed a petition for go-conviction relief in which he
claimed that trial counsel was inefftee and that he did not voluntarily
plead guilty.”

Id., 2011 WL B04117 at *1.



In support of his originagpetition for the writ of habeas corpus, petitioner alleged
the following ten instances of ineffective assistance of couasefummarized by the
Court:

1. Counsel failed to obtain amutovide petitioner wh discovery so
petitioner could make an infimed decision whether to @pt the original 15-year
plea offer or go to trial.

2. Counsel failed to explain foetitioner the lesser-included offenses
that he could have beenmacted of had he gone twial, despite petitioner’s
request to do so.

3. Counsel failed to explain to t@ner the application of the 2005
Tennessee Sentencing Act to petitionecase, including the applicability of
enhancement andingating factors.

4. Counsel failed to advise tg®ner that he was entitled to be
sentenced by a jury ae gone to trial.

5. Counsel misled petitioner as tloe percentage of his sentence he
would have to serve and coerced petitrom@o accepting the guilty plea based
upon erroneous advice.

6. Counsel failed to obtain a contance until after th court ruled on
his motion to dismiss the indictméodsed on the loss of evidence.

7. Counsel failed to exgin to petitioner that, halle gone to trial, the
witnesses against him could have had their credibility impeached.

8. Counsel’s failure to provide f@goner with discovery and to explain
the 2005 Sentencing Act resulted in petigolosing the plea offer of 15 years.

9. Counsel’s ineffective assistanaed lack of preparation resulted in
petitioner entering a guilty plea that natiuntary, knowing, or intelligent.

10. The cumulative effect of cosml’'s errors constituted ineffective
assistance.



Petitioner also alleged that the Statespdsed of crucial evidence prior to
discovery or inspection by $iattorney, specifically p@oner’'s automobile and its
contents. Respondent conterfds is entitled to judgment as a matter of law based on
either procedural default dhe findings of the state cdar In his amended petition,
petitioner attempts to excuse his procedural default.

1. Procedural Default

The doctrine of procedural default is extension of the d»austion doctrine. A
state prisoner’s petition for a writ of habeaspts cannot be gréed by a federal court
unless the petitioner has exhausted his availstalte court remedies. 28 U.S.C. § 2254.
This rule has been interpreted by the upe Court as one of total exhaustidrose v.
Lundy, 455 U.S. 509 (1982). Thus, each and gwaim set forth in the federal habeas
corpus petition must have been prdedrto the state appellate couRicard v. Connor,

404 U.S. 270 (1971).See also Pillette v. Foltz, 824 F.2d 494, 496 (6th Cir. 1987)
(Exhaustion “generally entailgirly presenting the legal and factual substance of every
claim to all levels of state court review.”Moreover, the substaamf the claim must
have been presented as ddl constitutional claimGray v. Netherland, 518 U.S. 152,
162-63 (1996).

Petitioner cannot file another state petitfor post-conviction relief. Tenn. Code
Ann. 8§ 40-30-102(c). Accordgly, he has no remedy avdila to him in the Tennessee
state courts for challenging his convictiondais deemed to havexhausted his state

remedies.



It is well established that a crimindefendant who fails to comply with state
procedural rules which requitbe timely presentation obastitutional claims waives the
right to federal habeas corpus review lafge claims “absent a showing of cause for the
non-compliance and some showing of attprejudice resulting from the alleged
constitutional violation.” Wainwright v. Sykes, 433 U.S. 72, 84 (1977)Accord Engle v.
Isaac, 456 U.S. 107, 129 (1982) (“We reaffirtierefore, that any prisoner bringing a
constitutional claim to the federal courthouafter a state procedural default must
demonstrate cause and actual ymleje before obtaining relief.”).

In all cases in which a state mneer has defaulted his federal claims
in state court pursuant to an independerd adequate state procedural rule,
federal habeas review of the ctea is barred unless the prisoner can
demonstrate cause for the default @utual prejudice as a result of the
alleged violation of federal law, or eh@nstrate that failure to consider the
claims will result in a fundaméal miscarriage of justice.
Coleman v. Thompson, 501 U.S. 722, 7501091). “When a state-law default prevents the
state court from reaching the merits of a fedelam, that claim ca ordinarily not be
reviewed in federal court.’Ylst v. Nunnemaker, 501 U.S. 797, 801 (1991)

Petitioner’s ten claims of ineffective asaiste of counsel were raised in his state
post-conviction petition, as well as his clainatthhe State disposed of crucial evidence
prior to discovery or inspection by his atteyn [Addendum 1, Technical Record of Post-
Conviction Proceedings, vol. 1, pp. 1-43, Petitfor Post-ConvictioiiRelief]. On appeal
from the denial of post-conviction relief, however, petitioner raiselg the following

claims: that counsel’s failuréo provide him with discovg caused him to make an

uninformed decision to reject the State’s 15-yaféer; that counsel failed to explain the
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application of the 2005 Tensgee Sentencing Act to petitiosisecase; and that counsel’s
errors resulted in petitioner entering an involuntary guilty plea. [Addendum 2, Doc. 1,
Brief of the Appellant, pp. 13-21].

Petitioner’s claim that the State disposddrucial evidencavas not presented to
the Tennessee Court of Criminal Appeals arslldeen procedurally trulted. Likewise,
the following claims of ineffective assistanaecounsel were not psented to the Court
of Criminal Appeals and haveeen procedurally defaulted:

2. Counsel failed to explain to petitioner the lesser-included offenses that he
could have been convicted lodd he gone to trial, despite petitioner’'s request to do so.

4. Counsel failed to advise petitioneatline was entitled to be sentenced by a
jury had he gone to trial.

5. Counsel misled petitioner as to thercentage of his sentence he would
have to serve and coerced petitioner intcepting the guilty pledased upon erroneous
advice.

0. Counsel failed to obtain a contimga until after the court ruled on his
motion to dismiss the indictmebased on the loss of evidence.

7. Counsel failed to explain to petiier that, had heoge to trial, the
witnesses against him could hawad their creitility impeached.

10. The cumulative effect of counse¥sors constituted ineffective assistance.

Petitioner contends that his procedulafault should be excused because post-
conviction counsel was ineffecévn failing to pursue the claims of ineffective assistance
of trial counsel on appeal. To that ermtitioner was allowed to amend his habeas

petition to argue that he is not responsiblethe procedural detéi of those claims.



Petitioner relies on the fairlyecent Supreme Court decisionNrartinez v. Ryan,
132 S. Ct. 1309 (2012)Martinez was a case in which a state prisoner sought federal
habeas corpus relief from his Arizona comigic for sexual conduct with a minor. Under
Arizona law, a defendant can raise claims effiective assistance of trial counsel only in
state collateral proceedings. Martinez’'s postwiction attorney faild to raise his claim
of ineffective assistance of trial counselhis post-conviction praedings. As a result,
the federal district court found that Martineas procedurally defaulted from raising that
claim in his federal habeas cogpproceedings and that, und&sleman v. Thompson,
501 U.S. 722 (1991), the error by postemtion counsel cod not excuse the
procedural default. The Court of pgal for the Ninth Circuit affirmed.

The Supreme Court reversed and remanded, held that in order to “protect
prisoners with a potentially légnate claim of ineffective assestce of trial counsel, it is
necessary to modify the unqualified statemer@@oleman that an attorney’s ignorance or
inadvertence in a paginviction proceedingloes not qualify agause to excuse a
procedural default.”Martinez, 132 S. Ct. at 1315. THeupreme Court considered the
situation in which a state doast permit a claim of ineffectevassistance of trial counsel
to be raised on direct appdalit rather requiresuch a claim be iged in a collateral
proceeding; the Supreme Court referred to statlateral proceedings as “initial-review
collateral proceedings."ld.

Consequently, the Supreme Court heldttn states which require claims of

ineffective assistance ofial counsel to be raised iman initial-review collateral



proceeding, failure of counsi an initial-review collatergbroceeding to raise a claim of
ineffectiveness of trial counlsenay provide cause to excufiee procedural default of
such a claim.Id. The Supreme Court iNlartinez thus crafted a narrow exception to
Coleman: “Coleman held that an attorné&y negligence in a iconviction proceeding
does not establish cause, and this remains dxaept as to initial-review collateral
proceedings for claims of irfetctive assistance of counsat trial.” Id. at 1319
(emphasis added).

Martinez does not apply in petitioner’'s cabecause he did not go to trial, but
instead pleaded guilty. Me importantly, the Supreme Court itself held tN&rtinez
applies only with resgect to “initial-review collateraproceedings” and not “other kinds
of collateral proceedings,” “including appsdtom initial-review collateral proceedings.”
Id. at 1316, 1320. Petitioner is alleging theffective assistancef counsel on appeal
from the denial of post-conviction relief and tiMartinez is inapplicable.

Accordingly, the Court will not consider those claims that have been procedurally
defaulted. With respect to the remainingigis, respondent comes he is entitled to
judgment as a matter of law based upon the state court findings.

V. State Court Findings

Pursuant to 28 U.S.®& 2254(d), as amended byetlAntiterrorism and Effective
Death Penalty Act of 199AEDPA), a petitioner may not aduh federal habeas corpus
relief with respect to a claim that wasjuicated on the merits in a state court

proceeding unless the state court decis{@) was contrary to or involved an



unreasonable application of, clearly estdtds federal law, or (2) was not reasonably
supported by the evidence presented to the state courtldibion, findingsof fact by a
state court are presumed correct, and petitionest rebut the presumption of correctness
by clear and convincing evides. 28 U.S.C. § 2254(e).

The Supreme Court, iMlliams v. Taylor, 529 U.S. 362 (2000), clarified the
distinction between a decision “contrary,”t@nd an “unreasote application of,”
clearly established Supreme Court law un8e2254(d)(1). A state court decision is
“contrary to” Supreme Court precedent “if thiate court arrives at a conclusion opposite
to that reached by [the Supreme Court] on @stjon of law or if the state court decides a
case differently than [the Supreme Court] has on a set of materially indistinguishable
facts.” Id. at 413. A state court decision “invo$van unreasonable application of clearly
established Federal law” only where “the staburt’s application of clearly established
federal law was objectively unreasonabldd. at 409. A federal habeas court may not
find a state adjudication to be unreasonabimgl/ because that court concludes in its
independent judgment that the relevantestaturt decision applieclearly established
federal law erroneously or incorrectly. Rather, that application must also be
unreasonable.’ld. at 411.

Recent case law demonstrates a hightligtira habeas petitioner must meet under
the standard set by the AEDPA. “A statud’s determination that a claim lacks merit
precludes federal habeas relief so long‘fasminded jurists could disagree’ on the

correctness of the state court’s decisiorHarrington v. Richter, 131 S. Ct. 770, 786

10



(2011) (quotingYarborough v. Alvarado, 541 U.S. 652, 664 (Pd)). “[A] habeas court
must determine what arguments or theoriggetied or ... could hawipported the state
court’s decision; and then it must ask wiestit is possible fairminded jurists could
disagree that those argumemwistheories are inconsistemtith the holding in a prior
decision of this Court.”ld. As the Supreme Court has ackhedged: “If this standard is
difficult to meet, that is becae it is meant to be.Td. See also Renicov. Lett, 130 S. Cit.
1855, 1866 (2010) (“AEDPA prevents defentsa-- and federal courts -- from using
federal habeas corpus review as a vehtol second-guess the reasonable decisions of
state courts.”)Peak v. Webb, 673 F.3d 465, 472 (6th Ciz012) (“[T]he Supreme Court
has very recently made abuntgrclear that the review gnted by the AEDPA is even
more constricted that AEDPA’s praianguage already suggests.”) (citidgrrington v.
Richter, 131 S. Ct. at 786).

Petitioner has failed to rebuty clear and convincing &lence, the findings of the
state courts and they will begaumed correct by this Court. In light of the foregoing, the
Court will consider petitioner’s remaining atas of ineffective assistance of counsel.

V. Discussion of Claimson the Merits

In Srickland v. Washington, 466 U.S. 668 (1984), the Supreme Court established
a two-part standard for evaluating claiofsneffective assistnce of counsel:

First, the defendant must show tlwaunsel’s performance was deficient.

This requires showing that counsel madeors so serious that counsel was

not functioning as the “counsel’ granteed the defendant by the Sixth

Amendment. Second, the defendamiust show that the deficient
performance prejudiced the defense. This requires showing that counsel’s
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errors were so serious as to deprilie defendant of a fair trial, a trial
whose result is reliable.

Id. at 687.

To establish that his attorney was petforming “within the range of competence
demanded of attorneys in criminal casdd¢Mann v. Richardson, 397 U.S. 759, 771
(1970), petitioner must demonstrate that #iwrney’s representation “fell below an
objective standard of reasonablenesStrickland v. Washington, 466 U.S. at 687-88. In
judging an attorney’sonduct, a court shoulkcbnsider all the circumstances and facts of
the particular caseld. at 690. Additionally, “a counnust indulge a strong presumption
that counsel’s conduct falls within the widenge of reasonable professional assistance;
that is, the defendant mustercome the presumption thatjder the circumstances, the
challenged action ‘might be consigd sound trial strategy.’td. at 689 (quotindvichel
v. Louisiana, 350 U.S. 91, 101 (1955))A finding of seious attorney inompetence will
not justify setting aside a conviction absent ydeje to the defendasb as to render the
conviction unreliable.ld. at 691-92.

The two-part test oftrickland also applies to inefféiwe assistance of counsel
claims in cases involving guilty pleas. Ase Supreme Court further reiterated post-
Strickland:

We hold, therefore, that the two-p&tickland v. Washington test

applies to challenges tquilty pleas based on irfettive assistance of

counsel. In the context of guiltgleas, the first half of th&rickland v.

Washington test is nothing morghan a restatement of the standard of

attorney competencalready set forth ifmollett v. Henderson, [411 U.S.

258 (1973)], andMcMann v. Richardson, [397 U.S. 759 (1970)]. The
second, or “prejudice,” requirement the other hand, focuses on whether
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counsel’s constitutionally ineffectiveerformance affected the outcome of
the plea process. In other words, ander to satisfy the “prejudice”
requirement, the defendant must shibat there is a reasonable probability
that, but for counsel’s errors, he wd not have pleaded guilty and would
have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 58-59 gB5) (footnote omitted).

Petitioner's remaining claims concemounsel’s alleged failure to provide
petitioner with discovery or explain the 2005h&cing Act, so heould decide whether
to accept the original pleaffer of 15 years, and the claim that counsel’'s alleged
ineffective assistance and lackpreparation resulted in anvoluntary guilty plea. The
Tennessee Court of Criminal Appealsmmarized the clais as follows:

The Petitioner raised numerougegations in his petition for post-
conviction relief but only raised twssues on appeal to this court. The
Petitioner contends that trial counsefailure to provide him with the
discovery materials caused him tokaaan uninformed decision when he
rejected the State’s 15—year offer. Tetitioner further contends that trial
counsel erroneously advised him thtia¢ State’s subsequent 20—year offer
was the least sentence that he caelceive and that as a result of that
advice and counsel’'s unpreparedndss,accepted the 20—year offéhe
State responds that the Petitioner hatple information when he decided
to reject the State’'s5tyear offer. The State further responds that the
Petitioner was aware of the possiblatsacing ranges wheme pled guilty
and that the Petitioner made an infeardecision to plead guilty. The State
asserts that the Petitioner has alsitiedato prove that but for counsel’s
errors, he would have irsded on going to trial.

Fowler v. Sate, 2011 WL 1304117 at *4.
In considering these allegations, the appellate court fistrguized the evidence
adduced at the eweditiary hearing and the findings of the trial court:
At the evidentiary hearing, the tR®ner testified that he hired trial

counsel two days after he was areestThe Petitioner stated that trial
counsel met with him approximatelix times and that sometimes trial
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counsel sent the private investigatorsfgeak with him. He stated that he

spent a total of 10 to Uours with trial counsel before he pled guilty. Trial

counsel told the Petitionathat if he were convicted, he would likely

receive a sentence of 40 years. ThatiBeer asserted that trial counsel’s

calculation of his possible sentems@s incorrect because he had several
charges, which trial counsel never dissed with him. He stated that he

was charged with attempted first degrmurder, especially aggravated
kidnapping, and aggravated robberydahat he did not learn about the

aggravated robbery charge umhis second preliminary hearing.

The Petitioner admitted that the victim testified at both preliminary
hearings and was able to identify hilthe Petitioner stated that he noticed
contradictions in the victim’s testomy regarding “who played what role”
in the victim’s kidnapping and attengal murder. He stated that trial
counsel received the discovery materiah March 28, 20Qbut that when
he asked trial counsel for the mategianh April 5, 2007, trial counsel did
not show him the materials. At that gmtrial counsel only showed him the
photographs of the victim and toldniithat he would likely be convicted
based on the photographs. @at same day, trial counsel advised him that
he should accept a 15-yeaifer from the StateThe Petitioner told trial
counsel that he wanted to see thecdiery materials before he made his
decision and that trial coaal told him that he onlizad four days to make
his decision. The Petitioner stated thatApril 9, 2007, trial counsel asked
him if he would take the deal. Theetitioner refused the offer because he
had not seen the discovery materials.

The Petitioner testified that thectim stated at the preliminary
hearing that a cellular telephone had besed to recorthe abduction. The
Petitioner said that the telephone waslsdéd as one of the items found in
the vehicle and that he believed tla¢ absence of the telephone might
have been beneficial for his defen3de Petitioner told trial counsel to
inspect the vehicle, but trial counsd#il not file a motion to inspect the
vehicle until the vehicle had alreadheen auctioned and was no longer
available. The Petitioner admitted thimtal counsel filed a subsequent
motion to suppress the items foundtire vehicle but that trial counsel
never sought a ruling on the motion. gvhtrial counsel finally showed the
Petitioner the discovery materialsgetietitioner learned that the cellular
telephone had been found in the vehicle.

The Petitioner testified that he atméhl counsel never talked about a
theory of defense and thatal counsel simply tolchim that he would be
convicted based upon the photographshe victim. The Petitioner stated

14



that while the photographs depictec thictim, he was not in any of the
photographs; thereforehe did not believe that the State had enough
evidence to convict him. The Petitioner stated that the victim’'s
identification was faulty because thectun had testified that his eyes had
been “duct taped and bound.” The Petigo stated that four days before
trial, Mr. Brown agreed to be a St& witness. Trial counsel told the
Petitioner that they did ndhave an adeqtma defense. The Petitioner told
trial counsel to ask for a continuance, but trial counsel refused, stating that
the trial court would not allow them to continue the case. Trial counsel told
the Petitioner that the trial court migbontinue the case if the Petitioner
fired him; however, he refused tofuad the Petitioner any of the money
that had already begraid for the defense.

The Petitioner testified that trial counsel did not advise him
regarding any of the lesser-includeffeases; failed to sapoena a witness,
Todd Fawver, that had contradicted the victim’s testimony; and told him
that the minimum sentence he couéiteive was 20 years. The Petitioner
stated that he ultimately decided @aocept the 20—year offer because he
believed he was receiving the minimwantence and becsai he believed
that trial counsel was not prepdrto represent him at trial.

On cross-examination, the Peairier admitted that the victim had
identified him. The Petitioner statecatthe never saw any statements from
Mr. Brown that would have corrobated the victim’'s testimony and
identification. When confronted witthe photographs of the victim, the
Petitioner admitted that hiead received the pkographs. The Petitioner
admitted that the medical records eetied that the victim had two bullet
wounds and that the records were ¢stesit with the victim’s testimony
regarding his injuries. The Petitionernaitted that the victim had suffered
serious bodily injury anlad been kidnapped andimed. When asked if he
believed that he would prevail at frigiven the victim’s testimony, the
medical records, the testimony fromther witnesses and Mr. Brown, the
Petitioner stated, “I feel confideof going to trial with that.”

The Petitioner stated that he felecced into pleadinguilty and that
trial counsel did not have his “best irgst at heart ... and didn’t take his
time to prepare [a] defense for a tfid he Petitioner admitted that he had
received a sentence that was less tharpotential sentence he could have
received had he been convicted. TPetitioner admitted that he told the
trial court that he understood theragment and that he wanted to plead
guilty. The Petitioner stated that Heelieved that hecould have been
convicted of a lesser-included offensend had decided tproceed with a
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trial. The Petitioner stated that he alsglieved that heould have received
a lesser sentence. The Petitioner admitted he had a criminal history,
that the trial court could have dgal several enhancement factors when
sentencing him, and that the trial cooould have concluded that he was a
dangerous offender and ordered hinséove his sentences consecutively.

Trial counsel testified that the iR®ner never told him that he was
innocent and that the Petitioner was mooacerned with “trying to figure
how he could avoid beingonvicted.” Trial counsestated that while he
may not have shown the Petitioner all of the evidence and discovery
materials relevant to the case, he eaxed the evidencend talked with the
Petitioner about the evidence. Trial coeinstated that he could not recall
whether he “went over the indictmegrage by page” witlthe Petitioner but
that they discussed the “three serialmarges that he had against him.”
Trial counsel stated that the Petitionefused the 15—year offer because he
was “just trying not to think about” his case.

Trial counsel testified that heltibthe Petitioner about the 15 to 25—
year range of punishment for hisatges and that if the Petitioner were
convicted, the trial court, starting asantence of 20 years, would lower or
increase his sentence based upon @otgntial enhancement or mitigating
factors. He admitted that his advieeas incorrect given the relevant
changes in the 2005 Senterg Act that were apigable to the Petitioner’s
case. However, he said that hddtdhe Petitioner that the minimum
sentence he could receive was 15 yedéts. said that if the case had
proceeded to trial, he waprepared to try the cadmit that he told the
Petitioner that he thought he would d@nvicted. He said that the Petitioner
did not want to go to il but that the Petitionewanted the 15-year offer
back. Trial counsel said @h he attempted to gdte 15—year offer back but
that the prosecutor refused and woulty@ifer a sentence of 20 years.

Trial counsel said that afterwiewing all of the photographs, he
attempted to inspect the vehicle. wkver, the vehicle had already been
sold. He stated that the photograpiisthe abduction were taken at the
apartment, not in the vehicle. He sttthat the victim’s testimony at the
second preliminary hearing was not “icly different” from his testimony
at the first hearing and that thectim identified the Petitioner at both
hearings.

On cross-examination, trial cosel admitted thathe 20—year offer
would have been removeddhe sought to continue the case. Trial counsel
stated that the State had a “lot of dfcand that “it was a strong case.” He
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said that there were pictures ofestks in the vehicle that matched the
“ridges on the victim’s tennis shoedfe admitted that the trial court could
have considered *“aggravating circumstances” when sentencing the
Petitioner.

In a written order, the post-contimn court found tht the evidence
against the Petitioner woulthve been sufficient tconvict him had he not
chosen to plead guilty artlat the Petitioner, againste advice of counsel,
chose to reject the 15—year offer. The postconviction court also found that
the Petitioner “failed to prove that, biair [trial counsel’s] performance he
would have accepted the-jear offer.” The post-conviction court further
found that the Petitioner “failed to que that but for [trial counsel's]
actions the result (the 20-year pnssentence) would have been any
different.”

Id. at **2-4. The Court has reviewed the tranptrof evidence at petitioner’'s post-
conviction hearing. [Addendum 1, Vol. Zranscript of Post-Conviction Evidentiary
Hearing, pp. 1-123]. The summarytestimony is suppogd in the record.

The state appellate coucbncluded that pitioner did not receive ineffective
assistance of counsel. Theutt notes that in doing so,effennessee Court of Criminal
Appeals observed thdrickland v. Washington’s two-prong test is the standard for
considering ineffective assistance clailkawler v. State, 2011 WL 1304117 at *5.

With respect to the rejection of the plefder of 15 years, the Tennessee Court of
Criminal Appeals determinethat petitioner was aware ofeli5-year offer and made the
decision to reject it, and that couhggas not ineffective in that regard:

The Petitioner asserts that he c&gel the 15—year offer because of
counsel’s refusal to provide the discovenaterials and that as a result of
counsel’s failure, he made an uninfeed decision to reject the offer.
However, trial counsel testified dah the Petitioner was aware of the
evidence against him and had betoid the rangeof punishment.

Additionally, the presence or absermiethe cellular telephone was not a
matter of great importance given the fact that the victim had twice
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identified the Petitioner as the leadarthe commissiorof the offense.

More importantly, trial counsel l&yed the offer to the Petitioner.

Accordingly, the Petitioner is nentitled to relief on this issue.

Id. at *5 (internal citation omitted). Thisding is supported in the record.

Petitioner testified that he received thkea offer of 15 years but rejected it
because he did not believe #nvadence was sufficierib tie him to the crime, despite the
victim’s identification of him. [Addenduni, Vol. 2, Transcript of Post-Conviction
Evidentiary Hearing, pp. 22-29]Trial counsel testified #t petitioner was aware of but
rejected the 15-year offer becadmewas upset at havingptead and was trying to avoid
the issue by not thinking about ittd[ at 105].

Regarding the claim that trial counselsmaot prepared forial and that is why
petitioner agreed to plead iy, the Tennessee Court of Criminal Appeals was not
persuaded:

The Petitioner next asserts thatvaeuld have proceted to trial if

not for counsel’'s unpreparedness. Howetrgal counsel stated that he was

prepared to proceed with a trial kbt he had advised the Petitioner that

they would not prevail. Indeed, theiédence reflects that trial counsel's
advice was likely correct given the tima’s identification of the Petitioner

on two separate occasions. Accordinglg, conclude thahe Petitioner has

failed to prove his allegation cact by clear and convincing evidence.

Fowler v. State, 2011 WL 1304117 at *6. Thisnding is supported in the record.
Trial counsel testified that he was prepared to go to trial, having looked at all the

evidence and spoken in person with the victont when he learned the co-defendant was

going to testify against petitioner, counde&lcame convinced that petitioner would not
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prevail at trial. [Addendum /ol. 2, Transcript of Post-@viction Evidentiary Hearing,
p. 109]. It was afterward thpetitioner agreed to plead guiltyld[ at 110-111].

As to the claim regamg the 2005 Sentencing Acthe Tennessee Court of
Criminal Appeals found that petitioner’s deoisito accept the 20-year plea offer was not

the result of erroneous advice:

The Petitioner further asserts thegt would have mrceeded to trial
had counsel not given him erroneoadvice regarding the sentencing
procedure that the trial court woufdllow. We acknowledge that trial
counsel erroneously stated that thialtcourt would begi its sentencing
decision at the mid-point of the rander his Class A felonies before
considering the enhancement and mttrgafactors. However, trial counsel
told the Petitioner that the minimusentence he could receive was 15
years. Moreover, we are nobnvinced that if théetitioner knew that the
trial court would begin its sentencirggcision at the lowest point in the
range, the Petitioner would hageoceeded to trial. Tal counsel stated that
the Petitioner never intended on procegdwith a trial and never asserted
that he was innocent btliat the Petitioner was mdéyeaupset that he could
no longer accept the 15—yeaffer. The trial court advised the Petitioner
that he was receiving a sentence in the midpoint of the range because he
was pleading guilty to two Class #elonies as a Range | offender.
Accordingly, we conclude that the tR®ner has failed to prove that he
would have proceeded to trial if nfoir trial counsel’s erroneous advice.

Fowler v. Sate, 2011 WL 1304117 at *6 (citing he. Code Ann. § 40-35-112(a)(a)
(providing that the sentencingnge for a Range | offendeonvicted of a Class A felony
Is “not less than fifteen (1%)or more than twenty-five (2%ears”)). This finding is also
supported in the record.

Petitioner acknowledged that he wasgimally charged with three Class A
felonies, each carrying a possible sentenc25oyears; that if convicted the court could

have given him consecutive sentes, for a total possible semte of 75 years in prison;
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and that he received the benefit of the ghaagain by pleadinguilty to two Class A
felonies in return for a 20ear sentence. [Addendum 1, Vol. 2, Transcript of Post-
Conviction Evidentiary Hearing, pp. 38-41fle also acknowledged that prior to pleading
guilty, he was aware that ht®-defendant had offered testify against him. Ifl. at 51-
52]. Petitioner also knew th#lhe victim as well as thenvestigating officers would
testify against him and that the photogmpdf the victim and the victim’s medical
records would be admitted in&widence against himld. at 55-70].

Petitioner’s trial counsel testified thae advised petitionethat the range of
punishment he was facing was 15-25 yeand, that the minimum sentence was 15 years.
[Id. at 103]. Counsel admitted that he erroneously advised petitiaterfthe went to
trial and was convicted, the sentencing judgeldastart at the mid-point of 20 years and
go up or down deending on mitigatig and aggravating factors.ld] at 103-104].
Counsel was not aware that, because of ag#an the law, the sentencing judge would
start at the presumptive minimum of 15 years. &t 104]. Counsel also testified as to
how strong the case against petitioner was thad he had discussed this fact with
petitioner. [d. at 118-119].

Based upon the foregoing, the Ciouconcludes that the state courts’
determinations that petitioner received theaive assistance of counsel were neither
contrary to, nor did they involve an re@asonable applicationf, federal law as
established by the Supreme CourSinckland v. Washington. Petitioner is not entitled

to relief on his claims of ineffective assinte of counsel. Given that conclusion,
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petitioner cannot support his claim thast lguilty plea was involuntary based upon
ineffective assistance of counsel.
VI. Conclusion

The petition for habeas corpus relief will BENIED and this action will be
DISMISSED WITH PREJUDICE. Petitioner having failed to make a substantial
showing of the denial of a constitomial right, a certificate of appealabilBHALL NOT
ISSUE. 28 U.S.C. § 2253(c); Rul22(b) of the Federal Rules of Appellate Procedure.
The CourtCERTIFIES that any appeal from this actisould not be taken in good faith
and would be totally frivolousSee Rule 24 of the Federal Rgl®f Appellate Procedure.

The Court will furtheDENY petitioner leave to proceed in forma pauperis on appeal.

AN APPROPRIATE ORDER WILL ENTER.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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