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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

HOLLIS H. MALIN, JR.,and )
LINDA D. MALIN, )
)
Raintiffs, )
)
V. ) No.: 3:11-CV-554-TAV-HBG
)
JP MORGAN CHASE BANK, N.A., )
as successor in interest, )
CHASE HOME FINANCE, LLC, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This civil matter is beforé¢he Court on Defendant®lotion for Attorneys’ Fees
and Nontaxable Costs [Doc. 105] pursuantaaeral Rule of Civil Procedure 54(d)(2)
and Local Rule 54.2. For the reasons sdahfmore fully below, the Court finds that
defendant is entitled to the regted attorneys’ fees and cosind will therefore grant the
motion.
l. Background

Plaintiffs filed this case on October,12011, in the Chancg Court for Knox
County, Tennessee, and defendant removedabe to this Court oNovember 21, 2011
[Doc. 1]. Plaintiffs allegedin pertinent part, that defendant was wrongfully pursuing a
non-judicial foreclosure on aintiffs’ home. [Doc. 1-1]. Specifically, plaintiffs argued
that defendant was not the owner of the Adjukt Rate Note (the “Note”) and Deed of

Trust (the “Deed of Trust”) that secured pl#ifs’ real property, which consisted of a
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house and lot located 809 Dry Gap Pike, Knorille, Tennessee.Id.]. On November

11, 2012, defendant filed a motion for sumynprdgment [Doc. 19]. Then, on July 8,
2013, the Court entered an order [Doc. 1§Hnting that motion for summary judgment.
The Court found that defendawas the holder of the Note and Deed of Trust and was
therefore entitled to enfordbe terms of the sameld[ at 20, 23]. The Court dismissed
plaintiffs’ causes of action, and this matterswedosed. [Doc. 102]. Costs in the amount
of $5,404.60 were taxed to plaintiffs. [Doc. 114].

Defendant filed the instant motion [Doc.5l®n July 19, 2013, seeking an award
of attorneys’ fees and other nontaxable £qsirsuant to the terms of the Note and Deed
of Trust. Plaintiffs filed a response ¢B. 110] in opposition, and defendant replied
[Doc. 113], arguing that plaintiff®bjections are without merit.

Il. Positions of the Parties

Defendant contends that pursuant to the seoimthe Note and Deed of Trust, it is
entitled “to recover all costs/expenses, including attorneys’ fapgnded in enforcing
the Note and/or Deedf Trust.” [Doc. 106 at 1 (citing bOn 19-4 § 22)]. As a result,
defendant seeks $82,206.70 in attornejees, $974.34 in travel expenses, and
$11,136.05 in expert witness feell.] Defendant submits that the requested “fees and
expenses were directly necessarily andlgatecurred by [defendant] in its defense of
this matter; and were necessamyorder for [defendant] tenforce the terms of the Note

or to pursue foreclosure der the Deed of Trust.”Id.]. In addition, defendant maintains



that plaintiffs’ prior bankruptcy proceedings dot shield plaintiffisSfrom attorneys’ fees
and costs incurred in this post-petition litigatiohd. pt 14].

Plaintiffs do not contest the reasonabkmef the hours expended by defendant’s
attorneys in litigating tis case and take no position redjag the reasonableness of the
fees requested. [Doc. 1102j. The only objection raiseoly plaintiffs is that, pursuant
to 11 U.S.C. 8§ 524, they are protectedabpermanent injunctioeet in place by their
prior bankruptcy proceedingwhich, plaintiffs argueprecludes the Defendant from
collecting any attorneys’ feesr costs incurred in enforgnthe Note and/or Deed of
Trust. |d. at 4]. Plaintiffs further maintaithat case law cited by defendant for the
proposition that plaintiffs are not shielddxy their prior bankuptcy proceedings is
distinguishable andot good law. I[d. at 3—4].

Defendant filed a reply in with it argued that plaintiffailed to cite any authority
in support of their position, and thus, defemtfa cited authority remains good law.
[Doc. 113 p. 1].

[ll.  Analysis

Attorneys’ fees are governed Btyate law in diversity actionsHometown Folks,
LLC v. S & B Wilson, Inc., 643 F.3d 520, 533 (6th ICi2011). “Where a contract
provides for attorneys’ fees, however, ‘[t]parties are entitled tbave their contract
enforced according to its express termdd. (citing Wilson Mgmt. Co. v. Star Distribs.

Co., 745 S.W.2d 870, 873 (Tenn. 1988)).



As an initial matter, the Court finds théefendant has demoreted that the Note
and Deed of Trust contractually provide foe tfrequested attorney&es and costs. In
particular, the Note states that “the Noteld¢o will have the right to be paid back by
[the borrowers] for all of its costs and expenisesnforcing this Note . . includ[ing], for
example, reasonable attorneyses.” [Doc. 19-3 I 7(E)].Similarly, the Deed of Trust
states that the “Lender shdile entitled to collect all expses . . . including, but not
limited to, reasonable attorneys’ fees and costiitle evidence” inpursing foreclosure.
[Doc. 19-4 | 22].

Plaintiffs do not dispute as much. Na#o they oppose the reasonableness of the
fees and costs requested. Thus, the osdpdas before the Cduare: (1) whether
defendant has demonstrated the reasonablendss fquested attorneys’ fees and costs;
and (2) whether defendant is enjoined fromokeering attorneys’ fees and costs pursuant
to 11 U.S.C. § 524.

A. Reasonableness of Attorneys’ Fees and Costs

Defendant, as the prevailing parthas the burden of making @ima facie
showing that its request for attorneys’ fees is reasonddlison Mgmt. Co., 745 S.W.2d
at 873. While there is “no fixed mathematicule” for determimg what is reasonable,
courts should analyze the reasonablenessheffees under the factors set forth in
Tennessee Rule of Professional Conduct 1\8right ex rel. Wright v. Wright, 337

S.W.3d 166, 176 (Tenn. 2011) (¢itan omitted). These factors include:



)

(2)

3)

(4)
(5)

(6)
(7)

(8)
(9)

the time and labor requireithe novelty and difficulty of
the questions involved, andetiskill requisite to perform
the legal service properly;

the likelihood, if apparg to the client, that the
acceptance of the particulamployment will preclude
other employment by the lawyer;

the fee customarily chargen the locality for similar
legal services;

the amount involved arthe results obtained,;

the time limitations imposetty the client or by the
circumstances;

the nature and length of the professional relationship
with the client;

the experience, reputation, and ability of the lawyer or
lawyers performing the services;

whether the fee is fixed or contingent;

prior advertisements oraséments by the lawyer with
respect to the feesd¢lawyer charges; and

(10) whether the fee agement is in writing.

Tenn. Sup. Ct. R. 8, 8 1&( Moreover, the Court isdad by an affidavit submitted by

counsel for the prevailing party that details

how much time [counsel] speron the casewhat work
[counsel] accomplished duringathtime, and when [counsel]
spent that time—helps the triaburt analyze several factors
relevant to the determination afreasonable attorney’s fee. It
not only provides the amount tme and labor that the case
required, but also is usefulrfassessing the difficulty of the
guestions presented, the illsk required, and the time
constraints that the attorney faced.

Wright, 337 S.W.3d at 181. Ultimately, theasmnableness of theds lies within the

sound discretion of the triabart and should turn on the paular facts of the caseld.

at 177;Airline Const. Inc. v. Barr, 807 S.W.2d 247, 270 (Tenn. Ct. App. 1990).

Defendant requests $82,206.70 for 46&#0rney work perfoned hours, which

represents 361.70 attorney billed at $191.8Bour and 101.50 attorney hours billed
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at $126.25/hour. [Doc. 106 p. 10]. Inpport of the reasonableness of its request,
defendant cites a detailed summary of éx¢ensive briefing and discovery that took
place in this case.ld. at 2—7]. Counsel for defendantshalso attached an affidavit to
the instant motion outling the qualifications of bothtatneys who workean this case
and a detailed billing entrycaounting for and explaining ¢htime spent on this case.
[Doc. 105-1].

After thoroughly reviewing and examimgdefendant’s submission and evidence
of the fees incurred, the Court finds thiae requested attorneyfees are reasonable
given the nature and extent of the litigationthis case. Counsel for defendant has
demonstrated that he participdtin extensive discovery anddimg in this case and that
such efforts were not excessive or dugliea Although defenant prevailed at the
pleading stage, counsel litigated this case for almost two years before receiving a
favorable result. Moreover, the Court is familigith the attorney tas in this district
and finds that the hourlgttorney rates requestedthis case are coissent with the range
of rates customarily charged by other ateéys of similar skill andexperience in this
district.

Regarding the other requested costefendant seeks $974.34 for expenses
incurred while traveling toattend depositions and counearings and $11,136 for
consulting an expert witnessThough federal courts al®mund by 28 U.S.C. § 1920—
which provides for recovering only certaiypes of taxable costs—the Supreme Court

has held that a prevailing by may recover additional castvhere explicitly provided
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for by “statutory or comtictual authorization.” Crawford Fitting Co. v. J.T. Gibbons,

Inc., 482 U.S. 437, 445 (1987%¢e also E.D. Tenn. L.R. 54(t). Moreover, inFurnco,

LLC, the court held that wher@ contract provided for reasonable attorneys’ fees and
costs, the prevailing party ia breach of contract claim was entitled to recover “travel
costs, legal research costs, court repdees, and expert witness fees” because such
expenses were shown to be mably incurred in light of thparticular facts of the case.
Furnco, LLC v. Laneventure, Inc., No. 07-2333, 2011 WL B5%923, at *5 (W.D. Tenn.
Apr. 25, 2011).

The Court finds, and plaintiffdo not dispute, that defendant’s request for travel
costs and expert witness fees is not ongoverable pursuant to the terms of the Note
and the Deed of Trust, but that defendaa$ shown through its submission of evidence
that these expenses were reasonably incurreah ieffort to demonsate that defendant
was the proper holder of the Note and Deedmfst. In particular, $974.34 for travel
expenses included hotel, alg, and mileage for travaly from Nashville, Tennessee to
Knoxville, Tennessee and Louisville, Kentuclkoy five different occasions to take
multiple depositions and attend oral argnt on defendant’smotion to exclude
plaintiffs’ purported expert witnesses, in i defendant prevailed[Doc. 105-1 pp. 22,

37, 48, 58]. In addition, defendant has shdiat $11,136.05 in expert witness fees was
reasonably and necessarily incurred in otdebtain testimony and evidence that refuted
the qualifications of plaintiffs’ purported p&rt witnesses and plaintiffs’ claim that the

scanned version of the Note was a forgefy. 4t 5, 7, 60—69; Doc. 106 p. 5].

Z



Accordingly, the Court finds defendams entitled to the full amount of its
requested attorneys’ fees, travel costs, and expert witness fees.
B. 11 U.S.C. 8524
Plaintiffs argue that defendant is enjoirfemim collecting attorneys’ fees and costs
incurred in enforcing the tesmof the Note and/or Deedf Trust due to plaintiffs’
previous bankruptcy proceedings. By waybatkground, plaintiffs filed for Chapter 7
bankruptcy on Februy 23, 2011 [Doc. 10p. 4]. Defendant walisted as a “Secured
Creditor” holding a secured claim or “Firsortgage” over plaintiffs’ home and real
property. [d.]. Plaintiffs’ bankruptcy was dischagd and various debts, including that
which was owed to defendant, were extinguished.]. [ Plaintiffs subsequently filed the
instant lawsuit of©ctober 17, 201114l.].
Asserting that defendant is enjoined fraetovering attorneys’ fees and costs,
plaintiffs cite to 11 US.C. § 524(a), which s, in pertinent part,
(a) A discharge in a case under this title—
(2) operates as an injuncti@gainst the commencement or
continuation of an action, tremployment of process, or
an act, to collect, recover offset any such debt as a
personal liability of the debtpwhether or not discharge
of such debt is waived].]
Plaintiffs argue that “Congress, in the bankruptcy com®/jously understood and
considered issues could arisepost-bankruptcy dischargéusations in which a creditor
held a secured claim.” [Doc. 110 p. 2 (empasioriginal)]. Plaitffs then cite to §

524(j), which provides three specific exenops where a securededitor would not be

subjected to the permant injunction institutedoy 8 524(a)(2). Rlintiffs essentially
8



assert that no other law proesl exclusions or exemptions from the Bankruptcy Code’s
permanent injunction in § 524(a)(2) that waballlow defendant tobtain the requested
attorneys’ fees and costdd|[at 3].
Unable to locate controlling Six@ircuit precedentdefendant citetn re Ybarra,

424 F.3d 1018 (& Cir. 2005), and5egel v. Fed. Home Loan Mortgage Corp., 143 F.3d
525 (9th Cir. 1998), wherein the Court @ppeals for the Ninth Circuit held that
attorneys’ fees and expenses were rectbera post-petition litigation. [Doc. 106 pp.
14-15]. In Segd, the plaintiff filed a breach of contract action alleging that the
defendant had breached the tewohshe deed of trust. 143.3d at 531. The lawsuit had
been initiated against the detant during the course dhe plaintiff's bankruptcy
proceedings.ld. at 528. After the plaintiff was dikarged from bankruptcy, the district
court granted summary judgmenotthe defendant on the bsaghat the plaintiff's action
was barred by the res judicata effect of the bankruptcy proceedidgslhe defendant
then sought attorneys’ fegmirsuant to the deed of trusthich allowed the lender to
recover fees and costs incurred émforcing the terms of the loannd. Finding that the
defendant was entitled tét@rneys’ fees and castthe court observed:

This is a case where the dehtSiegel, had been freed from

the untoward effects of contradie had entered into. Freddie

Mac could not pursue him furthenor could anyone else. He,

however, chose to return to tfray and to use the contract as

a weapon. It is perfectly o, and within the purposes of

bankruptcy, to allow the same weeapto be used against him.

.S.iégel’s decision to pursuevehole new course of litigation

made him subject to the strictures of the attorney’'s fee
provision. In other words, vile his bankruptcy did protect
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him from the results of his past acts, including attorney’s fees
associated with those acts, itldiot give him carte blanche to
go out and commence new léton about the contract
without consequences.

Id. at 533-34.

In Ybarra, the Ninth Circuit reaffirmed “thatlaims for attorney fees and costs
incurred post-petition are natischarged where post-petiti, the debtorvoluntarily
commences litigation or othereis/oluntarily ‘return[s] to ta fray.” 424 F.3d at 1026
(citing Segel, 143 F.3d at 533-34).The Ninth Circuit explained that because the
plaintiff, who had been the blruptcy debtor, took affirative post-petition action to
litigate a pre-petition claim, the plaintiff affimtively “returned to the fray” and assumed
the risk of incurring litigabn expenses that were raischarged in bankruptcyld. at
1026-27.

Here, it appears that the Sixth Circuishget to address the issue, and the Court
finds Segel andYbarra persuasive. Although plaintifigrgue that the Ninth Circuit has
“overstepped its Constitutional authority bggislating a new exclusion or exemption
from the Bankruptcy Code’s pmanent injunction” and thaBiegel and Ybarra are
distinguishable and have bessutinely criticized [Doc. 11(p. 3-4], plaintiffs fail to
cite any authority in support of their contiem, and the Court has not found case law,
particularly within the Sixth Circuit, thatalls into question the reasoning articulated by

the Ninth Circuit. Plaintiffs have offeretb other evidence to suggest that post-petition

attorneys’ fees and costs welischarged in bankruptcy.

10



Accordingly, the Court finds that pidiffs’ previous bankruptcy proceedings do
not insulate them against thability they have incurred iterms of attorneys’ fees and
costs as a result of their woiltary, post-petition commencenier the present litigation.
V.  Conclusion

For the reasons stated herein, the Court heBRKNTS Defendant’s Motion for
Attorneys’ Fees and Nomtable Costs [Doc. 105]. Accordingly, the CoORDERS

that counsel for defendant B&VARDED a total 0f$94,317.09

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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