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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

ADAM W. LEVAN and
DARYL W. SIMS,

Plaintiffs,
V. No.: 3:11-CV-578TAV-CCS

SEARS, ROEBUCK& CO.,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

This civil action is before the Court on defendant’'s motions fanrsary
judgment [Docs. 36, 38jn which defendanmoves the Court for summary judgment on
all of plaintiffs’ claims. Each plaintiffiled a response in opposition [Docs. 53],54
which defendant replied [Docs. 60, 62Plaintiffs subsequently filed sueplies [Docs.
68, 69]. The Court has thoroughly considered the arguments of the p#meslevant
documents and exhibits, and the controlling law. For the reastated herein,
defendant’snotion as to plaintiff Adam LeVan [Doc. 36] will BBRANTED in part and
DENIED in part, and defendant’s motion as to plaintiff Daryl Sifpsc. 38] will be

DENIED .}

! After defendant filed its motion for summary judgment, plaintiffs filed an amende
complaint [Doc. 321] in which plaintiff Sims abandoned hieinessee Public Protection Act
claim, and both plaintiffs abandoned one claim unttex Fair Labor Standards AcThe Court
finds that the filing of themended complaint should not moot the pending motion for summary
judgment becausthe causes of action in the amended complainsabstantiallyidentical to
those in the original complaint [Doc. 1], and thine Courtwill addressthe merits of the motion
for summary judgmentSee Graham v. City of Oklahoma Ci8p9 F.2d 142, 14415 (10th Cir.
1988) (initial motion for summary judgment properly granted where original complaéht a

Dockets.Justia.com


http://dockets.justia.com/docket/tennessee/tnedce/3:2011cv00578/62586/
http://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2011cv00578/62586/74/
http://dockets.justia.com/

l. Background
1. LeVan’'s Complaints

Plaintiff Adam LeVan (“LeVan”) began working for defendant onveimber 10,
2008, and was employed by defendant in its Chattanooga, Beendsort Walton,
Florida, and Knoxville, Tennessatores until defendant terminated his employment on
July 27, 2011 [Docs. 37, 3bpp. 55, 60]. LeVan transferred from the Fort Walton,
Florida store to the West Town Mall store (“West Tastore”) in Knoxville at the end of
January 2011 [Doc. 36 p. 54]. At the West Town store, LeVan worked as a
Consultative Sales Associate in the Home Appliance/Brandr&edepartment [Docs.
37, 53]. LeVan was compensated on a “draw vs. commission’bamaningthat he
was paid the commissions he earned, but if his commispeEmiourworked amounted
to less than minimum wage, then was paid minimum wage for each hour worked
[Doc. 361 p. 100]. His average weekly gross pay was around $800, which amaunts t
around $20 per houtd. at 106-07]. Moreover, LeVan stated that his commissions were
almost always more than the minimum wage “drald” &t 99-100].

Commissioned members of the sales staff were sometimes requipegform
non-selling activities, such as training, stocking, and callingacnsrs [d. at 109-11].
LeVan and other sales employees questioned the legafitglefendantasking its

commissioned employees to do more than two hparsveek of this norselling work

amended complaint were “subdtally identical” and plaintiff had “adequate notice and
sufficient opportunity to meet defendants’ arguments contained in the initigmfot summary
judgment” (footnote omitted)).
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without paying them a separate hourly wage for such wisrklune 2011, LeVan printed
a compensation manual frotne 88Sears websitnd took it to his supervisor, Melissa
Brabson(“Brabson”), to discuss the matter with hdd[at 133, 13940]. 88Sears is
defendant’s employee hotline [Doc. 37].

LeVan questioned the legality of the West Town store’s aggutr to this issue
because he alleges that he was separately compensatedebgiadés Fort Walton,
Florida storefor such norselling activitiesDoc. 361 pp. 130-32]. Brabson turned #h
88Seas manual over to Tim Lockhart (“Lockhart”), the general manager of thet Wes
Town store [d.]. According to LeVan, when Lockhart returned from vacatand
learned that employees were questioning defendant’'s contipenpalicies, he bexne
“very upset”and saidto a group ofemployesthat defendant “was hiring everydayt]
at133].

LeVan did not witness this incident, and every employé&® wid interpreted
Lockhart's words differently but Lockhart’'s boss, Kevin Dornfel@'Dornfeld”), who
discussedhe incident with Lockhart, recalls that Lockhart told Dornfeld d&id:s'l come
back, 88Sears is involved, | guess we’re hirifigdc. 531 p. 44]. Dornfeld recalls that
Lockhart called him after making the statement and expressefiuktration that té
employees did not bring the issue directly to him and brougigt with Brabson while
Lockhart was on vacatiorDpc. 54-1 p. 28] Lockhart was later disciplined for this
statement [Doc. 36 pp. 5657]. Joyce Hill(“Hill") , a sales employee who witnessed

Lockhart's statementmaintainsthat she “felt like it was something to do with [the
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plaintiffs’ complaints regarding defendant’s pay policies]’ ancrpteted Lockhart’s
statement as “a threatDpcs. 36-3 p. 36 53-9 p.38]. After LeVan learned of Lockhart’s
statementhe called 88Seats complainabout Lockhart’'s behavior ardefendant’pay
policy, intending for the call to be anonymous [Doc:-136. 133]. In addition, LeVan
later complained to Dornfeld [Doc. 58p.151].
2. LeVan’s Termination

When LeVan was hired on November 10, 2008, he signed an acknowledgement
indicating that he had read defendant’s employee handbook, which diatesbuse of
the employee discount privilege can result in termination [B6d. ex. 1]. Defendant’s
policy regarding employee discounts was ihialty employeesspousesanddependents
could use tadiscount [d.]. LeVansubmis that he believed, based on a sale he executed
at defendant’s storm Floridawith his manager’s approlahat parents that live with
employees could also use the employee discadntl)oc 53-4 pp. 33-34]. On July 17,
2011, approximately a month after LeVan complained to 88Sk@¥&n rang up a sale
for the parents of a fellow employee, Christopher Mar{&ktarrero”) [Doc. 361 pp.
199-200]. More specifically, LeVarwent to another department arathg (p a sale with
Marrero’s mother’s credit cara@nd hisown employee identification numbgbput allowed
Marrero’s motheto useher son’ssmployee discount caifth. at 199, Id. ex. 7 Doc. 37.

LeVan arguesthat he made an honest mistalkejt acknowledges thathis
transaction violated defendant’s employee polPpc. 361 ex. 2]. Still, defendant’s

employeehandbook emphasizes that “it is [the employee’s] respitibsito ask for the
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associate discount only where [the employee is] eligidtk”gx. 2]. LeVanknew that
defendant took compliance with the employee discountypwukcy seriously, stating that
he “was concerned about every discount [he] took becaedendantjwas so funny
about that” [d. at 209]. On the same day that LeVan executedghlewith Marrero’s
mother, Marrero executed four sales to his paresisg the employee identification
numberof a fellow employee, William Hembree (“Hembreednd his own employee
discount cardecauséarrero claims he wanted to héembreeboost his commissions
[Doc. 622]. By using Hembree’s employee identification number, itld/@ppear that
Hembree haexecutedhe sales to the customerés a result of these events, Marrero
was fired on Jul®5 or 26, 2Q1 [Doc. 622]. Lockhart did not participate in the decision
to terminate Marrero and is unsure who did [Doe8%8 153].

LeVan was terminated on or about July 27, 2011 [Doe€l §211]. According to
Karen Hudson (“Hudson”), defendant’s Loss Prevention Managere Jesge (“Coile”),
the home improvement manager, askiedisonto investigate whatoile characterized as
“suspiciots activity” [Doc. 367 p. 24]. Hudsonreviewed the video tape of LeVan’s
transaction with Marrero’s parentad sp&e with LeVan [Doc. 36l ex. 6]. LeVan
admitted in a written statement to executing the transaction,ubuatited that he was
unaware thathe transaction violated defendant’s policy based on his iexger at the
Florida store andhis assumptionhat because Marrero appeared to be younger, Marrero
still lived with his parentsifl. at210(. Notably, LeVan alleges that before Hudson asked

him about the incident with Marrero’s parents, she first accused himotiiex policy
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violation involving a price adjustment with an employee edr8cott Atchley [Doc. 53

p. 138]. LeVan claims that when he corredtgdson’sversion of events, she disputed
LeVan'’s version, but then dropped the matter when LeVan asked for proof and moved on
to the Marrero discount incidert] at 138-39].

Subsequently LeVan’s transaction with Marrero’s parentwas reported to
Lockhart who called Dornfeld to advise hirthat he planned to terminate LeVan for a
violation of defendant’s policy [Doc. 5B pp. 59] Dornfeldtold Lockhart to follow the
normal procedure of relaying the proposed terminatioB88ears Ifl. at 59-60], who
found the termination “supported” [Doc. -36ex. 29]. Dornfeld acknowledged that it
was atypical for him to be consulted before an employee at Le\éuw®bwas terminated
[Doc. 531 p. 60]. Yet, he states that he believed LeVan’s wage campdabe totally
unrelated to his terminatiomgiven that defendant had video tapd_eVan violatingits
policy and consulted with 88Sears regardihg termination[ld. at 61]. LeVan recalls
that when Lockhart told hinthat he wasterminatedand LeVan then mentiored laws
against retaliationLockhart responded that the terminatitimgd] nothing to do with
88Sears,” to which LeVan repliethow did you know about that?Doc. 534 p. 134].

Defendant terminated four other employeesvimious violations othe employee
discount policy between January 1, 2008, and LeVan's termmdbmc. 36-8].
Defendant also terminated three others for discount pefichations in August and
September of 2013wo of whichwere terminated for executingti@nsaction with a co

worker’s parent using that egorker’s discount carg-the sametype of transaction for
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which LeVan was purportedly terminatfdoc. 624]. LeVan, however, points out that
defendant did not terminate Marc RubifRubin”), who rang up a sale to fellow
employee Jennifer Slagle{§Slagle”) brother with Slagle’s employee discount card in
2009, and Hembree, whose employee identification number Marserbin some of the
transactionswvith his parents on the same day as LeVan’s transaction histiparents
[Doc. 53]. Slagle was fired as a resulttbie transactiorinvolving Rubin[ld.]. Hembree
gave Marrero his number because Marrallegedly wantedo help boostHembree’s
sales numbers [Do&3-11 pp. 1112, 26-27, Doc. 5312 pp. 96-91]. Despite the fact
that LeVan was fired for being a pat a transaction that violated defendant’s policy,
Hembree was never interviewed by management about possilbigiao or complicity

in Marrero’s violationsand defendant never investigated his involvenjBaoic. 5312
pp. 9193]. Hudson apparently assunmtba@t Hembree was not involved because he did
not actually execute the transactdid.], though Hudsorassumed that LeVagxecuted
the transaction for Marrero to help out a friend [Doc358 69].

Defendant responds by noting that these situations irsapposite because
Hembree did noactually ring up the sale using his identification number, and, unlike
LeVan, Rubin questioned the proprietary of the transaction, rallgobelieved he had
permission from superiors to execute the transaction becaude fllaghim as much,
and immediately reported the transaction to his superiors [[B@c62-5]. LeVan notes
that there is no documentation that Rubin did these thingsatt@mpts to impeach the

veracity of this claim by noting that defendant did not termiSddgle for 20 days, which
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LeVan characterizes as “odd,” if Rubin immediately reported ttident [Docs. 53, 68].
LeVan also submits that defendant had not disclosed the Rodirlembree incidents at
the time of LeVan’s deposition [Doc. b8

LeVan also cites Brabson’s deposition, in which she statedith&ier past
experiencavith defendant, defendant’'s management ‘thigdnd after’ employees that it
wanted to terminate [Doc. 53 pp. 8384]. In further support of both plaintiffs’
retaliation claims, Hill stated that the three empés/that sh&nows havecalled88Sears
have all been terminated [Doc.-93op. 27#28]. Thus, Hill has concluded that she “will
never call 88Sears” because she is “terrified” that she “will loed job” andavers that
“[n]Jobody on the floor will cal[88Sears]Tld. at44].

In sum,defendant argues thiaéVancannot point to a similarly situated employee
who was not terminatetbr LeVan's violation of defendant’'s policfpoc. 37], while
LeVan contends that the Rubin and Hembree cases are exampgleshof_eVan alleges
that his termination violated the antiretaliation provisodrthe Fair Labor Standards Act
(“FLSA"), 29 U.S.C. § 215(a)(3), and the Tennessee Public Protection(AdPBRA”)
retaliatory discharge provision, Tenn. Code Ann. 8L8D4. LeVan also contends that
his termination gives rise to a cause of action for common law tetglidischarge under
Tennessee law. The basis of these allegations is that defenglamported reason for
terminating himis pretextual for its actual reasemetaliationfor LeVan's complaints

regarding defendantisagepolicy.



3. Simss Complaints

Plaintiff Daryl Sims (“Sims”) whose causes of action arise out ofeay similar
set of facts andime frameas LeVan's, was also employed as a Consultative Sales
Associate at defendant’'s West Town starel just like LeVan,was paid based on his
“draw vs. commissionhumbers[Docs. 3, 54]. Sims was employed at the West Town
store in this capacitpeginningin February 2007 [Doc. 38 p. 57]. Thus, many of the
aforementioned factsnd allegationarealsorelevantto Sims’'scase. The last yeaf his
employment with defendanSims’s average weekly gross pay equated to an average
hourly rate of $18.43 to2R.46 |d. at 101-02]. Like LeVan, Sims questioned the
legality of defendant’s pay practices as to +4sefling activities, and he complained to
Brabson on several occasions leading up to June 20id 827 pp. 17374]. Then, on
approximately June 11, 2011, Sims, along with LeVanahdr “coworkers,” protested
to Brabson, citing the 88Sears material LeVan had printedfofiie 88Sears website
[Doc. 54]. This was the aforementioned meeting after which Brabson nolitiekhart
of the complaints. When Lockhart returned, hallegedly made the fmrementioned
comment to several employees, “| come back, 88Sears is involveess gve're hiring
though Sims did not witness this staten{@uc. 541 p. 44].

Shortly after hearing reports of Lockhart’'s statement from other gmegdoand
after talking with LeVan and two other employe8sns made m anonymougsomplaint
about defendant’s pay practices to the 88Sears hotline [Ddcpp816465|. Later, he

provided his name to 88Sears in exchange for the promise that Rondeld conduct a
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confidential investigationifl. at 165]. This complaint prompted Umesh Patel (“Patel”) of
88Sears to call Dornfeld and ask him to investigate a conteire aVest Town sire
[Doc. 541 pp. 21, 2425]. Patel also -enailed Dornfeld a list of employees that he
should interview relating to the concern, which included Sichsaf 25]. Dornfeld avers
that he interviewed these employeks][ and Sims confirms that Dornfelthterviewed
him at a company meeting [Doc.-34p. 16667]. Simsalso submits that despite the
promise of confidentiality, Dornfeld interviewed him “on thedi in the middle ofthe
company meeting],” allowing employees to see this interviegvl@adingBrabson to ask
Sims about the interview [Doc. 38p. 165].

Sims states that in further derogation of this confidentialitockhart was
apparently apprised of the investigation [Doc-/B4. 166]. Specifically, Sims recalls
that Lockhart said to him: “I know you called 88Seans filed a complaint’Ifi.]. Sims
interpreted this comment as a threat implying that “there dmilekpercussions coming,
you could get fired”Ild.]. Further, Sims mmemberghat Lockhart told him that Lockhart
had not gotteis bonus the previous year and was not going to get it in, 20lihg that
this bonus depended on keeping store costs lamv,aim augmented by having
commissioned employees do reelling work rather than hiring other workers to do such
work [Id. at166]. Ultimately, defendant decided to pay its sales associatesrfeg BOR

selling activities between late 2010 and late 2011 [Dod&. 867, ex. 37].
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4. Sims’s Termination

Defendant terminated Simmn August 132011, approximately two weeladter
LeVan’s termination [Doc. 54]. Hudson was asked by Stew@mid (“Komm”), another
of defendant’'s managers, to look irBans’stimekeeping because Sims had fallen off of
defendant’s late report, but was not in defendant’s morning medbags 543 p. 78].
Assuming he was on time, Sims should have been in thesmgseehich Komm holds,
and therefore Komm wanted Hudsondeterminewhen Sims was arriving at the store
[Id.]. Unless there is preexisting problenwhere the employee has been “written up”
for tardinessdefendant does not typically make such attendance chietckat [f9-80].
Hudson alleges to have reviewed video camera footage that cahfBme was self
correcting his arrival time on hisme cards because the footage indicated 8iatswas
arriving later than his time cards reflected [Doc. 543ims characterizes this self
correcting as an “error”ld.]. According to an enail from Hudson, the video footage
revealedSims was tardy and satbrrected his time to his scheduled arrival time on seven
different occasions between July 9, 20aad August 6, 2011 [Doc. 3Bex. 17]. Yet
defendant cannot produce this footaDed. 388 p. 104.

When Hudson confronted Sims after reviewing the video foptsige had him
write a statement in which he noted that he had been made awtdes thetions violated
defendant’s policy and that he would “correct this” and “notrae punches” going
forward [Doc. 547, p. 230]. “Raw punches” are the mechanism by which employees

could selfcorrect their time.Simssubmitsthat Hudsormadehim change aspects of this
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statementandspecifically the aspestating that he had been made aware that he was not
to do “raw punches and that she told him: “no, you need to state that you canaen |
and dida raw punch . . . because we saw you on videotdpe’af 230-31]. Sims
contendghat “Hudson was telling [him] what to write in thegatement” [d. at231]. He
recalls that he complied because he believed he wasingcdigcipline for his actions,

not being terminated [Doc. 54]. Sims states that “many peepigiloyed by defendant
self-corrected their time cardmsed on what they had told Sims [D64-7 p. 171].

When Sims began his employment with defendant, he signed an acknowlatigeme
that he had read the employee handbook, which states thatyeepl‘must accurately
record” their time to ensure defendant’s compliance with federaktate lawand that
altering or falsifying timekeeping records could resulieirmination [Doc. 3& ex. 2]. If
defendant’s employees forgot to clock in or out, they wermitied to seHcorrect their
time cards to reflect the time they actually worked [Doc-138t 109-110], and
employees were allowed eight setirrectionsor “raw punche$ and two tardy arrivals
per month [d. at 153-54, 158].

Sims violated these policies during several months in 2012@ht and had been
disciplined multiple times for exceeding thesmnthly limits on selfcorrections and
tardiness, dating back to a writip for timekeeping violations from Komm in January
2010 [Id.at 14748, 15363]. In 2010, defendant placed Sims on plans for improvement

related to his excessive tardss and selforrecting [d. at 155-61]. As part of these
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disciplinary actions, Sims admits that he was t@dad to sel€orrect to the actual time
heworked, not his scheduled timiel[at220-21].

Yet, Sims emphasizes that defendant cannot point to a comnadsemployee
fired for the same offense prior 8ms’stermination and can only identify operported
comparator, who was fired after Siried this action[ld., Doc. 69. Defendant avers
that it terminated John PricgPrice”), an employee in defendant’s loss prevention
department, on February 17, 2012, for-selfrecting time records to his scheduled time,
rather than the actual time he worked [Doc-938 It is unclear whether Price was a
commissioned employeeBecause Sims was paid by commission, rather than an hourly
wage, hesubmitsthat he was not stealing from the employer [Doc. 54], and LeVars state
that defendant’s managememuld tell if an employee had salbrrected his or her tien
[Doc. 544 p. 74]. In fact, LeVan remembers that his manageredtdint \WaltonFlorida
storetold commissioned employees that if they came in late, therg actually stealing
from the company because thegre “working a shorter shift with the samenaunt of
sales,” resulting in a higher “benefit rate,” which issheacation and holiday pay was
calculated Id. at 75].

Following Sims’s meeting with Hudson, Lockhartonsulted with 88Sears
regarding Sims’simekeeping and tardiness violations [D8&6 ex. 36]. During this
consultation, Lockhart apparently told 88Sears that Sims &éad @loing better in terms
of his previous timekeeping and tardingssblems[ld.]. Still, once Lockhart described

Sims’sprevious disciplinary issue§ims’sconductin July and August of 2011, and the
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video reviewed by Hudson, arafter 88Sears reviewedims’s statement from the
meeting with Hudson in which he admitted to violating ddént’s policy, 88Sears
recommended that defendgmbceed with its termination d&ims [d.]. So, Lockhart
terminatedSims, telling him when he walked into the office that he was “gtonmake
this short and sweet” [Doc. 54p. 170]. Sims interpreted this commentradicative of
Lockhart's retaliatory intentdl.]. To this end, lbckhart recalls that Sims stated his belief
that Lockhart was executing a “revenge firing,” but Lockhart ditl ask what Sims
meant by that statement [Doc.-84. 238-39]. Sims alleges that defendant’s termination
of his employment violated the antirédion provision of the FLSA and Tennessee’s
common law prohibition against retaliatory discharge ©82-1, 54.
Il. Standard of Review

Summary judgment under Rule 56 of the Federal Rules of Ciete@ure is
proper “if the movant shows that there is no genuine dispute ay tmaterial fact and
the movant is entitled to judgment as a matter of law.” Fed. R. CiB6@). The
moving farty bears the burden of establishing that no genuine isguesmterial fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198@\toore v. Philip Morris
Cos., Inc, 8 F.3d 335, 339 (6th Cir. 1993). All facts and all inferences tor&aend
theefrom must be viewed in the light most favorable to the nonmovyagy.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#75 U.S. 574, 587 (1986);

Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).
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Yet, “[o]jnce the moving party presents evidence sufficient fipett a motion
under Rule 56, the nonmoving party is not entitled to a trial ynerelthe basis of
allegations.” Curtis Through Curtis v. Universal Match Coy@.78 F. Supp. 1421, 1423
(E.D. Tenn. 1991) (citingcelotex 477 U.S. at B7). To establish a genuine issue as to
the existence of a particular element, the nonmoving party poust to evidence in the
record upon which a reasonable finder of fact could find in its fa&aderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (88). The genuine issue must also be material; thit is
must involve facts that might affect the outcome of the suit undeotremgng law. Id.

The Court’s function at the point of summary judgment is limitedetermining whether
sufficient evidence has been presented to make the issue of fagea guestion for the
factfinder. Id. at 250. The Court does not weigh the evidence or determine thetruth
the matter.ld. at 249. Nor does the Court search the record “to establish thdtatef

of a genuine issue of material factStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479
80 (6th Cir. 1989). Thus, “the inquiry performed is the threshold ipapiidetermining
whether there is a need for a tralvhether, in other words, there are ayjgnuine factual
issues that properly can be resolved only by a finderobtiacause they may reasonably

be resolved in favor of either partyAnderson477 U.S. at 250.
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lll.  Analysis
1. FLSA Claims’

The antretaliation provision of the FLSA provides that an employerahipited
from “discharg[ing] or in any other manner discriminat[ing] againsf @mployee
because such employee has filed [a] complaint oitutesdl . . . any proceeding under [the
FLSA].” 29 U.S.C. § 215(a)(3). The burdshifting analysis inMcDonnell Douglas
Corp. v. Green411 U.S. 792 (1973), applies to an FLSA claim of retaliatiSae, e.g.
Adair v. Charter County of Waynel52 F.3d 482, 489 (6th Cir. 2006)joore v.
Freeman 355 F.3d 558, 562 (6th Cir. 2004).

To establish a prima facie case of retaliatiomder McDonnell Douglas an
employee must prove that (1) he or she engaged in a protediety actder the FLSA;
(2) his or her exercise of this activity was known by the employer; (8¢dfier, the
employer took an employment action adverse to the employedaathere was a causal
connection between the protected activity and the ag\earployment actionSee, e.g.
Williams v. Gen. Motors Corpl87 F.3d 553, 568 (6th Cir. 1999). Such a prima facie
showing of retaliation “creates a presumption that thpleyer unlawfully discriminated
against the employee.”St. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 506 (1993)
(quoting Texas Dep’t of Cmty. Affairs v. Burdind50 U.S. 248, 254 (1981) If the

plaintiff establishes a prima facie catigenthe burden then shifts to the defendant to set

2 In plaintiffs’ amended complaint [Doc. 31, they plead only a causs action for
retaliatory discharge in violation of 29 U.S.C. § 215(a)(3), abandoning the originalatotispl
[Doc. 1] dlegationof wage violations undehe FLSA.
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forth a legitimate, nowliscriminatory reason for the adverse employment action.
McDonnell Douglas411 U.S. at 802. If the defendant carries this burfiémg] plaintiff
must then proveby a preponderance of the evidence’ tlta# defendant gproffered
reasons were not its true reasons, but were merely a pfetakegal discriminatior.
Kocsis v. MultiCare Mgmt., Inc.97 F.3d 876, 883 (6th Cir. 1996) (quotiBgrding 450
U.S. at 25253). Plaintiffs claim that defendantiolated the FLSA'’s antiretaliation
provisionby terminating them in retaliation for their complaints

a. Prima FacieFLSA Claims

Though @fendant submits that LeVan was terminated for violating the geplo
discount policyL.eVan contends that this justification is mere pretext for aifetis real
reasor—retaliation for LeVan’s complaints regarding defendant’'s paycpoknd
Lockhart’s conduct [Docs. 37, 53] Defendant does not appear to dispute the first three
elements ol.eVan's prima facie caseand the Court agrees that LeVan has satisfied his
burden on these elements at this stagklore specifically, “[tthe FLSA protects
employees against retaliation for filing ‘any complaintl’byless v. OliveiraNo. 1:09
CV-239, 2010 WL 3862883, at *6 (E.D. Tenn. Sept. 28, 201Qjofmg 29 U.S.C. §
215(a)(3)). Thus, element one is satisfied, as LeVan's complaints pvetected
activities under the FLSA. And because it is undisputed that defendant knew of
plaintiffs’ complaints, element two is satisfied. Finally, eletrt@ree is satisfied because
defendant took an adverse employment action against LeVarnafisomplaints, that is,

terminating his employment.Yet, defendantrgues thathe fourth prima facie element
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Is notsatisfied, contending that LeVaannot establish a causal connection between the
protected activity and adverse employment action. At the suynfudgment stage,
LeVan’'s “burden to show causation entallsequiring the plaintiff to put forth some
eviderce to deduce a causal connection between the retaliatory actibthe protected
activity and requiring the court to draw reasonable inferences frat edence,
providing itis credible.” Pettit v. Steppingstone, Ctr. for the Potentially Giftéd9F.
App’x 524, 533 (6th Cir. 2011(quotingEEOC v. Avery Dennison Cord.04 F.3d 858,
861 (6th Cir.1997).

Though temporal proximity between the protected activity aamlverse
employment action is not, standing alone, enough to estatiisshrequisitecausal
connection, temporal proximity combined with other evidence of ‘retaliatooyduct’
can be enough to prove this element of a plaintiff's prima faase.t Id. (quoting
Spengler v. Worthington Cylinde&l5 F.3d 481, 494 (6th Ci2010). In addition to the
fact that LeVan was terminated approximately a month and a tteif @mplaining
about defendant’s pay policyiewing the evidence in a light most favorable to LeVan,
he has offerecevidencethat: (1) Lockhart was upset with the complaisusl made what
some employees considered to be a thoktrmination; (2Hudson accused LeVan of a
separate violatianwhich she then dropped when LeVan rebuffed that allegatah
moved on to the discount card incident with Marrero; (3) Lockimemtioned that the
firing had nothing to do with the 88Sears complaint when he nated LeVan, thereby

indicating his knowledge of LeVan’s complaemd that it was on his min¢4) Brabson
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believes that defendant’s managementthe past wenafter employees that it wanted to
terminate; and (5) Hill stated that employees are now scaegdwiiii lose their jobs if
they contact 88Sears becaubke employees that did so have been terminated. This
evidence at least creates a genuine issue of material fact astbemthere waa causal
connection between LeVan’'s complaint and his terminatiod, aareasonable inference
can be drawn to support the conclusion that such a causal tonregsted.

As to Sims’sprima facie FLSA claim, defendant similarly appears to dispaotg
the causation element of the claifalement one of Sims’s prima facie claim is satisfied
because his complaints were protected activitieterthe FLSA, element two is satisfied
because defendant undisputedly knew of the complaints, an@rel¢hnee is satisfied
because defendant subsequently took an adverse employnient againstSims by
terminating hin. In addition to the fact th&ims’stermination was less than two months
after his complaints to 88Searand the applicable evidence cited in the previous
paragraph, Sims has presented evidence that: (1) Lockhart taddtfgimhe knew Sims
had complained to 88Sears, and Sims interpreted this statemsers threat of
repercussions; (2) Lockhart was upset tiia might not receive his bonus, which was at
least indirectly related to the pay policy issue; (3) Hudsomedlly coerced Sims into
writing a statement admitting his violations of companyigyol (4) defendant had
apparently not terminated anyone fmmparableviolations until afterSims filed his

lawsuit; and (5) Lockhart told Sims he was going to make his firihgrtsand sweet”
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[Doc. 547 p. 170]. This is sufficient proof of causation for Sims to satisfy mddouat
the prima facie stage.

Defendant argues that basedlniv. of Texas Sw. Med. Ctr. v. NassE33 S. Ct.
2517 (2013)each plaintiff must prove thahis. . . protected activity was a bifior cause
of the alleged adverse action by the employeld. at 2534 Defendant raiseshis
argument in its replies, and plaintiffs submit in theirsplies that, even if it is assumed
that this standard applies to their FLSA claims, thexehadequately addressed this issue
in their responsesNassarinvolved a Title VII retaliation claim, but defendant argues
that this standard is applicable to the instant case lmasede court’s statement that “
appears that retaliation claims under the FLSA are analyzsdiadlly to retaliation
claims under TitlevIl.” Equal Employment Opportitly Comm’n v. Se. Telecom, Inc.
780 F. Supp. 2d 667, 685 (M.D. Tenn. 201&Eyen assuminthe but-for standard applies
to an FLSA claim, the Court finds that the aforementioned evidence createsumeen
issue of material fact as to whether, but for plaintiffs’ @cted activity, they would have
been terminated.So, to the extentNassarapplies to FLSA claims, plaintiffs’ FLSA
claims wouldsurvivethe summary judgment stage underN@ssarstandard.

b. Legitimate, Non-discriminatory Reasons

At the next stage of thecDonnell Douglasramework defendant must produee
legitimate, nordiscriminatory reason for its actionAmini v. Oberlin Coll. 440 F.3d
350, 359 (6th Cir. 2006) As to both plaintiffs, defendant has proffered such a reason

namely, that LeVan violated its employee discount policy @ims violated its employee
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tardiness and timekeeping policjNovotny v. Elsevier291 F. Appk 698, 704 (6th Cir.
2008)
c. Pretext
Because defendaihas satisfied this burden,.eVan and Simgnust “prove the

employers proffered reasons for its adverse actions against the employee wa, in
pretext for retaliatiori Pettit, 429 F. Appk at 535 More specifically, at tb summary
judgment stage:

To raise a genuine issue of fact as to pretext and defeat a summary

judgment motion,. . . the [p]Jaintiffs must show that (1) the

proffered reason had no factual basis, (2) the proffered reason did

not actually motivate [defendarfs] action, or (3) the proffered

reason was insufficient to motivate the action.
Id. (internal quotation marks omitte@quoting Adair, 452 F.3d at 491).lt is often the
case that plaintiffs’ evidence supporting the ctiaeaelement of the prima facie case
overlaps with the evidence suppog allegations of pretext, but “[w]hile evidence of
causal connection at the prima facie stage is often probdtmetext alsd, the burden
at the prima facie stage is more easily med dthat evidence may be insufficient,
standing alone, to raise a genuine issue as to pretiekt.Notably, “any requirement of
additional evidenceis limited to the production of evidence rebutting the defetisla
proffered legitimate, nondiscriminatoreason fortaking the challenged action.’1d. at
536 (quotingBlair v. Henry Filters, InG.505 F.3d 517, 533 (6th Ci2007).

LeVan argues that defendant’s articulated reason for his teramrether has no

basis in fact or was insufficient to motivate that action. Conlgrdefendant submits
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that it has terminated seven employees since January 1, 200@l&ting the emfoyee
discount policy, and thushere was nothing unusual or pretextual about its statesbn.
LeVan contends that these cited individuals are not truepamtors because they
knowingly violated defendant’s discount policy, while LeValid not [Doc. @].
Moreover, in addition to the aforementioned evidence supportiMari’e prima facie
case, LeVan argues that there are at least two employees, Rubierabde, who were
not terminated for violating the policy, one of which, Hembree, wasvrd in the same
series of transactions with Marrero as LeVan. Hembree gave Marreranpleyee
identification number because, as Marrero claims, Marreroedatd help Hembree
boost his sales statistics. Yet, despite firing piifor ringing up a transaction with
Marrero’s parents, defendant neither interviewed nor investigagsdbkee’s possible
involvement or culpability in angliscount policyiolations.

LeVan believed thathis transactionwith Marrero’s parentsdid not violate
defendant’s policy baseah a previous experience with defendant’s store in Florida and
expressed this misapprehension to defendant's management. vBtprdefendant’s
employeepolicy handbook states that “it is [the employee’s] responsibilitgsto for the
associate discount only where [the employee is] eligibl@€ipy the onus on Marrero to
confirm the transaction’s validity in LeVan’s case [Doc-136éx. 2].

Though defendardttempts to distinguish the fact that it did not terminate fRubi
for executing an essentially identical transaction becaws®nRasked the discounting

employee if the transaction was acceptable and immediately edgbtb management,

22



these details seelass distinguishing when one consideed/an’s representation that he
believed the transaction did not violate defendant’'s policy. Ierottords, though
LeVan perhaps should have been more thorough in ensuring the propriety of the
transaction, he did moeport the transaction because he did not belieieele improper.
The Court agrees with LeVan that, if anything, the Rubin and Hemiceents present
genuine issueof material factas to whether these individuals were comparators who
defendant chose not to termindtdo this end, LeVan points out that a factfinder might
equate Rubin’s transaction with LeVan’s, given that dmheved that the transactions
were permissiblg¢Doc. 68]. Even more, Rubin might be seen as molgatile, given
that he had doubts about the propriety of the transactioexaalited it anywajid.]. As
such whether Rubin and Hembree are comparatdie were treated differentlis a
guestion for the factfinder, as is the weight to be accorded to thehtsadefendant
terminaed three people fagimilar violatiors to LeVan’s while its motion for summary
judgment was pending.

Given this evidenceand the aforementioned support for LeVan’'s prima facie
causation argument, the Court finds that whechevidenceand the rsulting inferences
are viewed in a light most favorable to LeVan, there is a genuine aesnaterial fact as

to whether defendant’s stated reasornL®Van’stermination was insufficient to motivate

% LeVan submits that Rubin’s affidavit should be accorded little to no weighubeca
Rubin’s transaction was not disclosed to LeVan until June,20d&hty months after thisase
began, and Rubin now purports to detail a transaction fseweral years ago [Doc. 68].
Moreover, LeVan states that defendant did not disclose that Hembreedugptrero with his
employee identification number until July 2018.].
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that action and therefore pretextual. Consequently, defendantismfor summary
judgmentas toLeVan's FLSA claimwill be denied.

As for Sims’s pretext argument, he similarly contends that defendastéited
reason for hisgerminationwas insufficient to motivate that action. In support, Sims cites
the evidence mentioned in addressimg prima facie causation argumertd adds that
defendant could not point to another employee who had beeméted forcomparable
actionsprior to the filing of this lawsuit. Particularly persuasive as to Sims’s pretext
argument is Lockhart's statement to several sales emptoyegarding 88Sears and
hiring, Lockhart's statement to Sims that he knew of Sims’s tntp which Sims
interpreted as a threat, Simisallegations of coercion againsiudson, Brabson’'s
statement that she had known management to target empldiat it wanted to
terminate, Hill's statement that employees now fear callirge&8s because of the firings
of those who did so, and Lockhart’s statement to Simishbavas going to make his
firing “short and sweet.[Doc. 547 p. 170]. Notably, defendant offers evidence that
Sims had been disciplined for timekeeping and tardinesatiank on multiple previous
occasions,and Sims admits as much. Still, the Court finds that Sims has presented
sufficient evidence to create a genuine issue of materialgdotwahether his violation of
defendant’s policy was insufficient to motivate his termination

Of particular importance is the multiple references that Lockhadento $ns or
other sales employees regarding 88Sears complaifrisTaylor, this court denied

summary judgment on the basis that the plairttiti[d] presented evidence that the
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[protected activitylwas very much on [the decisionaker’'s] mind.” Taylor v. Cityof
Gatlinburg No. 3:06CV-273, 2008 WL 4057804t *3 (E.D. Tenn. Aug. 26, 2008)In
that case, suchvidence included the fact that the decisionmaker told-&orker that
she would not consider the plaintiffrfthe job because he was a parttlod protected
activity and that the decisiomaker had used disparaging languageeference tahe
protected activityand those involved.Id. Plaintiffs’ complaints were apparently on
Lockhart's mind, and he had disparaged the complainants egtedly threatening their
jobs. He also mentioned the complaints to Sims individualifis is enough to create a
genuine issue of material fact as to defendant’s motiverminiating Sims. It bolsters
LeVan’'s argument as well.

Though defendant contends that it was justified bydtier of its employee policy
handbook in firing both plaintiffs, such is not the questarthe summary judgment
stage. Instead, the Court must discern whether, taking the evidercdight most
favorable to plaintiffs, there is a genuine issue of material faa ashéther the policy
handbook violation was the true reason for defendant’s actiBacause the Court finds
that LeVan and Sims have presented sufficient evidence tte @egenuine issuas to
this question, it must deny defendant’s motions as to plairfiffSA claims.

2. Retaliatory Discharge Claimsunder Tennessee Common Law and the TPPA

Both plaintiffs have asserted claims for retaliatory discharge under the common

law of Tennesseeand LeVan additionally brings a cause of action unttex TPPA
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codified atTenn. Code Ann. § 50-304. In order to assert a common law retaliatory
discharge claim, a plaintiff must show

(1) that an employmesgtwill relationship existed; (2) that he was
discharged; (3) that the reason for his discharge was that he
attempted to exercise a statutory or constitutional right, or for any
other reason which violates a clear public policy eviderimedn
unambiguous constitutional, statutory, or regulatory promisand

(4) that a substantial factor in the empldgedecision to discharge
him was his exercise of protected rights or his compliance \a#r c
public policy.

Clark v. Hoops, LP709 F. Supp. 2d 657, 670 (W.D. Tenn. 20(ifi)ernal quotation
marks omited) (quoting Franklin v. Swift Trans. Co., Inc210 S.W.3d 521, 528 (Tenn.
Ct. App. 2006).
The TPPA provides in pertinent part:
(b) No employee shall be discharged or terminated solely for

refusing to participate in, or for refusing to remaiterdi about,
illegal activities.

(d)(1) Any employee terminated in violation of subsection (b)lshal
have a cause of action against the employer for retaliatory discharg
and any other damages to which the employee may be entitled.

Tenn. Code Ann. 8®1-304(b), (d). In order make out BPPA claim, a plaintiff must
establish

(1) his status as an employee tbé defendant employer; (2) his
refusal to participate in, or remain silent about, ‘illegdivittes’ as
defined under the TPPA; (3) his termination; and (4) an exclusive
causal relationship between his refusal to participate in orimema
silent about illegal activities and his termination.
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Clark, 709 F. Supp. 2@t 669-70 (internal alterationgnd quotation markemitted)
(quoting Franklin, 210 S.W.3dat 528. The TPPA defines “illegal activities” as
“activities that are in violation of the criminal or iticode of this state or the United
States or any regulation intended to protect the publichhesdfety or welfaré Tenn.
Code Ann. § 5a.-304(a)(3).

The statutory andommon law causes of actidor retaliatory dischargare very
similar, with the essential difference being that the commwrckuse of action requires
a plaintiff to show that hi®r her activity wasa substantialfactor in bringing about
plaintiff's discharge, wheredbe statutory cause of actiaequiresa plaintiff to show it
was thesolereasonfor his or her dischargeClark, 709 F. Supp. 2dt670(citing Guy v.
Mutual of Omaha Ins. Cp.79 S.W.3d 528, 53 (Tenn. 2002) In analyzing both
statutory and common law retaliatory discharge claimsin&ssee courts follow the
McDonnell Douglasurdenshifting framework. Smith v. Bridgestone/Firestone, In2.
S.W.3d 197, 200 (Tenn. Ct. App. 1998¢e also Provonsha v. Students Taking a Right
Stand, Ing. 2007 WL 4232918, at *4 (Tenn. Ct. App. Dec. 3, 200As with FLSA
claims, the plaintiff faces the initial burden of setting fodhprima facie case of
retaliatory discharge, after which the burden shifts to the defetalaffer a legitimate,
nondiscriminatory reason for iggtion Smith 2 S.W.3d at 200. Then, the burden shifts
back to the plaintiff to show that the defendant’s proffered reasmpretextual. Id.

The plaintiff may do this by showing (1) that the proffered reasondassis in fact, (2)
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that the proffered reason did not actually motithtedischarge, or (3) that th@offered
reason was insufficient to motivatee dischargeProvonsha2007 WL 4232918, at *4.

a. Common Law Retaliatory Discharge Claims

As to LeVan andsims’'s common lawclaims, plaintiffs were atwill employees
and were discharged, and, given the Court’s findings akelaintiffs’ prima facie
FLSA claims, the Court concludes that there is a genuine ®fsuwterial fact as to
whether plaintiffs’ complaints constituted a substantial factatafendant’s decisions to
terminate them. Consequentlythe only questionat the prima facie stage is whether
plaintiffs were terminated because thé\attempted to exercise a statutory or
constitutional right, or for any other reason which vidaeclear public policy evidenced
by an unambiguous constitutional, statutory, or regulatory simvi Clark, 709 F.
Supp. 2dat 670 (quotingFranklin, 210 S.W.3dat 528. Both LeVan and Sims
complained and inquired about the legality of defendant’s pagigs. Suchcomplaints
amount to allegationas to, or at least inquirigato, defendant’'s compliance with the
FLSA. And, as mentioned;[l]]odging a complaint against an employer is among the
activities protected by FLSALoyless 2010 WL 3862883at *6 (citations omitted).

In construing this element of the prima facie retaliatory dis@&hagim, the
Tennessee Suprendmurthas heldhat the fnquiry focuses on whether sommportant
public policy interesttmbodied in the law has been furthered by the whistleblowing
activity.”” Guy, 79 S.W.3dat 538 (emphasis addedpuoting Gutierrez v. Sundancer

Indian Jewelry 868P.2d 1266, 1273N.M. 1993)). In other words, “[i]t is the cours’
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task to determine whether the whistleblowing activity thaught to light an illegal or
unsafe practice has furthered an important public policy intéredHajizadeh v.
Vanderbilt Univ, 879 F. Supp. 2d 910, 92ZM.D. Tenn. 2012]citing Guy, 79 S.W.3d at

1113

538). More specifically, “[s]o long as employeesttions are not merely private or
proprietary, but insteaseek to further the public gopthe decision to expose illegal or
unsafepractices should be encouradédGuy, 79 S.W.3d at 538 (quotingagner v. City
of Globe 722 P.2d 250, 25A(iz. 1986).

The Guy court citeda Tennessee case discussing the deleterious effect that
unscrupulous insurance agents can have tip@public in finding a clear public policy
in favor of encouraging the reporting of “the derelictions of agerts Thus, the court
held that “an agent of an insurance company, who seeks to exsupdiance with the
rules and regulations governing insurance agents, cannot erdisd without being
furnished a cause of action for retaliatory dischargll” Furthermorethe Tennessee
court of appeals habkeld that bank regulations promulgated to aid investigations of
criminal, tax, and regulatory violations implicate “weighty |pilzoncerns on the same
order of gravity as protecting consumers from insurance fraud, andnpngvehe
unauthorized practice of lalv VanCleave v. Reelfoot Bank No.
W200801559COAR3CV, 2009 WL 3518211, at *6 (Tenn. Ct. APpt. 30, 2009)
(citations omitted).

Likewise, there is a clear public policy, embodied tire FLSA and other

legislation concerning employee rights, in favor of encouraging@mees and others to
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ensure that employers comply with lawsvgrning employmet. “Employees are
guaranteed certain rights by the FLSA, and public policyiregjthat these rights nbe
compromised.” Bartlow v. Grand Crowne Resorts of Pigeon Fgriye. 3:11-CV-400,
2012 WL 6707008at *1 (E.D. Tenn. Dec. 26, 201Zyuoting Crawford v. Lexington
Fayette Urban County GagviNo. 06-299-JBC, 2008 WL 4724499, at *2 (E.Xy. Oct.
23, 2008))! Defendant emphasizes that its pay policy did not violateFit®A and
thereforeargues thaplaintiffs’ complaints merely pertained to Sears’ internal pedici
rather than a public concern. Yet, the important publerest furthered by the FLSA
and the common law of retaliatory discharge is that employees tha right to lodge
complaints and inquire as to the legality of employmenttwes; even if the practices
are ultimately determined to be in compliance withlttw. Otherwise, employees would
be forced to guess whether the practice in question wouldab#iynbe deemed illegal,

and if their judgment was wrong, their continued employmenidvbe at the mercy of

* To underscore that the aim of the FLSA was to advance the public good, the impetus for
the FLSA waglescribeds follows:

The Congress finds that the existence, in indusémggged in commerce

or in the production of goods for commerce, of labor conditions
detrimental to the maintenance of the minimum standard of living
necessary for health, efficiency, and general \velhg of workers (1)
causes commerce and the channets iastrumentalities of commerce to

be used to spread and perpetuate such labor conditions among the workers
of the several States; (2) burdens commerce and the free flow of goods in
commerce; (3) constitutes an unfair method of competition in commerce;
(4) leads to labor disputes burdening and obstructing commerce and the
free flow of goods in commerce; and (5) interferes with the orderly and
fair marketing of goods in commerce.

29 U.S.C. § 202(a).
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their employer. In other words, this right undoubtedly furthers the public go®dt a
permits employees to redress their grievances without fetlraigthey will lose their
jobs as a result.Moreover, such complaints further the public good by serving as a
catalystin obviatingoppressive or illegamployment practices.

Therefore, the Court finds that LeVan and Sims have presented fagiaecasse
under Tennessee common law for retaliatory discharge, as theyptafteredsufficient
evidenceto create a genuine issue of material fact as to whether they waiaated
because they attempted to exercise a statutory right, the FLSAaiglige acomplaint
against one’s employer, that furthéng clear public policy of encouraging employees to
reportillegal or unsavoryemployer conduct.Clark, 709 F. Supp. 2@t 670 (quoting
Franklin, 210 S.W.3cht528).

As for the final two stages of thdcDonnell Douglasframework, because this
inquiry has already been detailedtire Court’s analysis adhe FLSA claims, the Court
will not repeat it here. Summarily, the Court finds that defendiast articulated a
legitimate, nondiscriminatory reason feach plaintiff's termination, and both plaintiffs
have proffered sufficient evidence to create a genugue ief material fact as to whether
those reasons are pretextual. Thyrantingsummary judgment would beproper.

b. LeVan’s TPPA Claim

Finally, the Court must consider LeVan's TPPA claim. As noted, the key
difference between the TPPA and the common law cause of acdrorethliatory

discharges that the TPPA requires the plaintiff to show that his or her pgeatectivity
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was the sole reasomrfhis or hertermination. A “plaintiff has indeed a formidable
burden in establishing elements number two and four of theeazfuactiori. Darnall v.
AN Homecare, In¢.No. 01-A-01-9807#CV00347, 1999 WL 346225t *5 (Tenn. Ct.
App. June 2, 1999) But, courts have held that “the first three elements of statutory
retaliatory discharge are identical to the elements of the corfemoclaim? Smith v.
C.R. Bard, Inc. 730 F. Supp. 2d 783, 797 (M.D. Tenn. 201{€ljing Bright v. MMS
Knoxville, Inc, No. M2005-2668-COA-R3-CV, 2007 WL 2262018, at *3 (TeniCt.
App. Aug. 7, 2007) Concerning the second element of a prima facie TPPA violation,
“[tlhe Tennessee Supreme Court has stated that the TPpwtection extends to
employees who have reasonable cause to believe a law, regutatioule has been
violated or will be violated, and in good faith report it.Gore v. Chardonnay Dialysis,
Inc.,, No. 3:12CV-00808, 2012 WL 3552882, at *8 (M.D. Tenn. Aug. 16, 2012) (citing
Mason v. Seatqn942 S.W.2d 470472 (Tenn. 1997). Accordingly, and given the
Court’'s previous findings, although defendant’s pay policy wasillegfal, the Court
finds that there is a genuine issue of material fact as to whethManlead reasonable
cause to believe that defendant waslating the law and reported such in good faith.
Thus, the Court finds that LeVan has set forth a prima facie case las tost three
elements.

Element four requires that plaintiffs show an exclusiaesal relationship between
their protected activity and the adverse employment act©@lark, 709 F. Supp. 2at

670 (citing Franklin, 210 S.W.3d at 28). In other words, LeVan must shatat his
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complaints werdhe solereasonfor his discharge.ld. (citing Guy, 79 S.W.3d at 537).
Defendant has offered evidence that it had the authority to fire Ledsadbon his
violation of company policy, and it is undisputed that LeVaaved company policy,
regardless of whether he did so knowingly. Accordingly, thertGouls that there isot
a genuine issue of material fact as to whether his complainheasxtlusive cause of his
termination. SeeCaruso v. St. Jude Childresn'Research Hosp., In215 F. Supp. 2d
930, 938 (W.D. Tenn. 200Zholding that because “[the defendant]. established that
there were reasons other than, or in addition to, [the plaintébshplaints for her
discharge[the plaintiff] . . . failed to meet the stringent standard of showing that her
complaints were the sole reason for her termination”).

Therefore, the Courtwill grant defendant’'s summary judgment motion as to
LeVan's TPPA claim.
[ll.  Conclusion

For all of the reasons set forth herein, defendant’s motion for sumogggent
as to LeVan's causes of actifinoc. 36] is herebyGRANTED in part andDENIED in
part. Defendant’anotion for summary judgmeiais toSims’scauses of actiofDoc. 38]
is herebyDENIED. It is herebyORDERED that LeVaris claim against defendant
pursuant taf'enn. Code Ann. 8 50-304be DISMISSED.

IT IS SO ORDERED.

s/ Thomas A. Varlan
CHIEF UNITED STATES DISTRICT JUDGE
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