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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LINCOLN MEMORIAL UNIVERSITY,
DUNCAN SCHOOL OF LAW, Case No.  3:11-cv-608

Plaintiff,
Judge Varlan
V. Magistrate Judge Shirley

THE AMERICAN BAR ASSOCIATION,

N N N N N N N N N N

Defendant.

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
DEFENDANT’'S MOTION TO DISMISS

Plaintiff Lincoln MemorialUniversity, Duncan School dfaw (“DSOL”) submits this
Memorandum in Opposition to the Motion tosiiss and Memorandum in Support of Motion to
Dismiss filed on March 8, 2012, by Defendant theefican Bar Association (“ABA”). (Docs.
43, 44). The ABA seeks dismissal of the Conmlan its entrety. Defendant argues that
Plaintiff's federal due processlaims should be dismissed besauhe administrative record
“establishes as a matter of law that the Coudiciinot abuse its discretion or reach a decision
that was arbitrary and unreasonable.” (Dbt Memorandum in Support of Defendant’s Motion
to Dismiss, (“ABA Memo.”), p. 2). This argumeerssentially asks the Court to adjudicate the
merits of Plaintiff's federal due process clajmader the guise of rulingn Defendant’'s 12(b)(6)
motion. With respect t®laintiff's antitrust clans Defendant argues thRlaintiff has failed to
comply with Fed. R. Civ. P. 8, and has failedatlege facts sufficient to state any claim upon

which relief can be granted. Contrary to Defendant’'s assertioasitiffls 40-page and 126-
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paragraph Verified Complaint sets forth with dlevath facts and circumahces which give rise

to the claims alleged therein, providing more tlsaifficient factual matter to state a claim to
relief that is plausible on its face. Rathernsithe ABA who has failed to satisfy its burden of
proving that DSOL’s claims lack facial plab8ity. Consequently, DSOL’s claims are not
subject to dismissal pursuant to Rule 12(b)(€pr these reasons and as set forth more fully

below, Defendant’s motion should be denied.

The facts of this case are well-established in the filings before this Court, including the
Verified Complaint, Plaintiff's Motion for Tengrary Restraining Order and for Preliminary and
Permanent Injunction, Defendant’s Notice of Seppéntation of the Record, Plaintiff's Motion
for Reconsideration, and memoda in support. (See Docs. 1, 2, 5, 37, 38, 39). It bears noting,
however, that the ABA repeatedly overstates fdwtual basis for Council’s decision to deny
DSOL'’s application for provisionapproval. For example, witfespect to Standard 203, the
ABA argues that the finding of non-compliance vi@sed on no less thaix findings of fact
that identified specific deiencies in the school’s strategplanning and assessment.” (Doc. 44,
ABA Memo., p. 6). This argument takes one altképct—the DSOL'’s alleged failure to revisit
and plan around changes in the market place—eanflates it into six “facts” or “reasons” for
the denial decision. These “six facts” simply restate in other words the ABA’s same single
“fact”, which itself is belied by the uncontroved evidence on the record. This conflation
exposes the weaknesses in the Council’s deeisiaking. The Council’s reliance on illogical
and unreasonable inferences dnawom the record, its relianam facts and assumptions outside
the administrative record, its failure to expldts reasoning, and its failure to articulate the

evidence it relied upon as wealk the evidence it rejected ignored are at the heart of its



arbitrary and capricious decisionaking with respect to its dextiof DSOL'’s application for

provisional approval.

LEGAL STANDARD

The Court must “construe the complaintthre light most favorable to [DSOL], accept
its allegations as true, amllaw all reasonable infereas in favor of [DSOL].”"Watson Carpet
& Floor Covering, Inc. vMohawk Industries, Inc648 F.3d 452, 456 {&Cir. 2011) (quotindn
re Travel Agent Comm’n Antitrust Litjg583 F.3d 896, 903 {6Cir. 2009),cert deniegd TAM
Travel, Inc. v. American Airlines, Inc. __ U.S. |, 131 S.Ct. 896, 178 L.Ed.2d 746 (2011)).
The Court must determine for itself “whether the Complaint ‘contain[s] sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its faak&”Homes v. Laborers’
Int’l Union of North America648 F.3d 295, 301 t(BCir. 2011) (quotin@Ashcroft v. Igbal566
U.S. 662, 129 S.Ct. 1937, 1949 (2009)). “A claimasidlly plausible when the plaintiff pleads
factual content that allows the court to draw ris@sonable inference that the defendant is liable
for the misconduct alleged.Igbal, 129 S. Ctat 1949 (citingBell Atlantic Corp. v. Twomb]y
550 U.S. 544, 556 (2007))1t is well-established that defeadts bear the burden of proving that
plaintiffs’ claims fail as a matter of lawBennett v. MIS Corp607 F.3d 1076, 1091 {6Cir.
2010) (citingFirst Am. Title Co. v. Devaug80 F.3d 438, 443 {6Cir. 2007)). Thus, because
the ABA has failed to establish that DSOL’s claims lack facial plausibility, DSOL’s Verified

Complaint cannot properly be dismisskgbal, 129 S.Ct. at 194%;wombly 550 U.S. at 556-58.
FEDERAL DUE PROCESS CLAIMS

The DSOL’s Verified Complaint clearly aties violations of Platiff's federal common
law due process rights, based both on an admatiigt decision to deny the DSOL’s application
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for provisional accreditation which was arbity and capricious, anlased on procedural
irregularities which denied PIdiff an opportunity for a fair and impartial hearing in the course
of the administrative proceedings below. weighing a motion to dismiss, the District Court
asks “not whether a plaintiff will ultimately prevail but whether the claimant is entitled to offer
evidence to support the claim’Twombly,550 U.S. at 563 n.8 (quotirtscheuer v. Rhode416

U.S. 232, 236 (1974Y).

The Court should reject Defendant’s effortssieek an adjudication on the merits of
Plaintiffs due process claims dhis stage of the litigate While the Court may look to
documents attached to the pleadings and fitethe case to determine whether Plaintiff has
stated a plausible claim for relief, Defendantffores to obtain judicial review of the agency
decision at this stage, in effect converts Defatidal2(b)(6) motion frona motion to dismiss to
a motion for summary judgment. #footnote, Defendant cites easn support of its contention
that the Court can review the administratieeard, conclude that the ABA’s decision was
neither arbitrary nor capriciouand thereby dismiss Plaintiffdue process claims under Rule
12(b)(6). GeeDoc. 44, ABA Memo., n.2pp. 2-3). However, Sikt Circuit case law makes
clear that on a motion to dismigke court considers public records, items in the case record, and
exhibits attached to a defendant’s motion fer plarpose of determining wther the plaintiff has
set forth allegations sufficient toasé a plausible claim for reliefBassett v. NCAA528 F.3d

426, 430 (8 Cir. 2008) (citingAmini v. Oberlin College259 F.3d 493, 502 {6Cir. 2001)). See

! The Court’s decision to deny Riéff's request for a preliminary injunction does not provide a basis for

concluding that the Verified Complaint fails to properly state claims upon which relief can be geaetéthited
States v. Edward Rose & Sof84 F.3d 258, 261 (6th Cir. 2004) (citibgiv. of Texas v. Camenisckbl U.S. 390,
395, 101 S. Ct. 1830, 68 L. Ed. 2d 175 (1981))(any findings of fact and conclusiamsroftle by Court with
respect to Plaintiff's previous request for injunetielief are not binding at a trial on the meriis)1 Debt
Acquisition LLC v. Six Ventures, Lt@008 U.S. Dist. LEXIS *85431 (S. D. Ohio Aug. 15, 2008) (sargs)ith
Wholesale Co. v. R. Reynolds Tobacco G&005 U.S. Dist. LEXIS 25183, 11-12 (E.D. Tenn. June 3,
2005)(Greer, J.)(same).



alsoNieman v. NLO, In¢.108 F.3d 1546, 1554 {&Cir. 1997)(“In determining whether to grant

a Rule 12(b)(6) motion, the court primarily coresisl the allegations in the complaint, although
matters of public record, ordelitgms appearing in the record of the case, and exhibits attached
to the complaint may also be taken in acd¢dun These cases do not support the ABA’s
argument that an adjudication on the merits ofrfiffis claim for judicial review is appropriate

at this stage dahe litigation.

Similarly, Defendant’s reliance owouseffi v. Renayd794 F. Supp. 2d 585 (D. Md.
2011), should be rejected for twassns. First, the case is nomding authority from a district
court in Maryland. Second, ouseffithe Defendant moved to dismiss, or in the alternative for
summary judgment, and the court determineakt thecause Plaintiffs complaint had relied
extensively on the administrative record the cootld review the recordAs discussed below,
the DSOL is entitled to supplemt the administrative record besatthe ABA failed to consider
all the relevant factors in rendering its advedseision and because the ABA’s failure to adhere
to its own Rules of Procedure shows bad faithve@ithe particular factsf this case, including
facts which have come to light since the Veriftédmplaint was filed, Plaintiff must be afforded
an opportunity to pursue discovery to supplemeatatiministrative record before the Court can
fully adjudicate the due process claims preserfe@ Norwich Eaton Pharaceuticals, Inc. v.
Bowen 808 F.2d 486, 489 {6Cir. 1987)(enumerating circunastces warranting expansion or
supplementation of administrative recor@poper v. Life Ie. Co. of N. Am486 F.3d 157, 171
(6™ Cir. 2007)(evidence in adibn to administrative recordhay be offered to support due

process claims or claims of allebbias on part of decision-maker).



Procedural Due Process

The DSOL’s Verified Complaint alleges bothat Plaintiff was denied a full and fair
opportunity to be heard and that Defendant AB&lated DSOL'’s due process rights by failing
to follow its own Rules of ProcedureSd€eDoc. 1, Verified Complaint, (hereinafter “Compl.”) at
11 37, 91). The Verified Complaint alleges thatreviewing the DSL’s application for
provisional approval, the ABAansidered facts not in evidenaad applied requirements which
are neither set forth in nor encompassed by the ABA’s published Standards for Approval of Law
Schools, thereby violating its own Rules ob&dure. (Compl. &Y 34-40, 51-53, 56-62, 72,
87-91). These allegations include the facittthe ABA permitted presiding members of the
Accreditation Committee to be present for the Council proceedings, thwadegavoreview
and denying the Law School an impartial hearidg. set forth in the Verified Complaint, “the
Council Hearing was also procedurally eletfive because members of the Accreditation
Committee were present during thetire hearing and during theo@ncil’s deliberation after the
Hearing.” (Compl. at  37). The presenceha&t Council Hearing ofccreditation Committee
members who recommended the denial of DSCQdpgplication for provisional accreditation
clearly supports DSOL'’s claim that the hearingswaither fair nor impartial and that Defendant
ABA violated its own Rules of Procedure. i3ktonduct clearly violated the Law School’s due
process rights.

The ABA'’s procedural violatins include violations of AB Rule of Procedure 6 which
provides for attendance by the aitperson or member of th8ite Evaluation Team at a
Committee or Council meeting, but does mobvide for members of the Accreditation
Committee to attend the Council Hearing. Irtiele presence of the Accreditation Committee

members is a violation of bad@irness and due process given tihatas their decision that was



under review at the Council Hearing. This unfmomaly is akin to hang a trial judge whose
decision is on appeal in the Circuit Cowattend the argument and decision conference

immediately thereafter.

Similarly, ABA Internal Operating Practice [QP”) 2 establishes that but for limited
exceptions set forth in Rules 6 and 26, all mattelating to accreditation of a law school shall
be confidential. 10P 19 governs the avoidance of any actualroeiped conflict of interest,
and sets forth standards for recusal whereoan€Cil Member participated in any decision as a
member of the Accreditation CommitteeSeelOP 19(d)-(f). The presence of Accreditation
Committee members at the Council Hearing viol&ete 6 and IOP 2 and 19. These procedural
irregularities are more than conclusory allegaiand are clearly suffemnt to state a plausible

claim for relief.

Similarly, pursuant to the Notice of Supplemtation of the Record and Supplemental
Declaration of Hulett H. Askew filed by the ABA on January 31, 2012, (Docs. 37, 37-1), the
ABA has admitted that it failed to follow its wprocedures for the appointment of an Appeals
Panel pursuant to the ABA’'s owRule 10(g). The ABA Rules of Procedure for Approval of
Law Schools provide ipertinent part:

The Appeals Panel shall consisttbfee people appointed by the
Chair of the Council to serve a ogear term beginning at the end
of the Annual Meeting of the Séah and continuing to the end of
the next Annual Meeting of thee8tion. The Chair of the Council
shall also appoint, at the same time and for the same term, three
alternates to thAppeals Panel.
Rule 10(g). Nevertheless, by the ABA’s owmasision, the current Appeals Panel was neither

fully constituted nor prepared to undertake any appeal sitidays after the deadlinefor

DSOL to file its appeal in this case and alnfost months after the Chair of the Council was
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required to appoint the members of the Appeals Panel This post hocappointment process
clearly violates the ABA’s own Rulesf Procedure. In addition, thispost hocappointment
process and the presence of the AccraditaCommittee members at the Council Hearing
violate the due process provisions of the feldetetute and regulationghich govern the ABA'’s
conduct as an accrediting agency: 34 C.F.R0325(f)(1)(i) (2011); 20 U.S.C. § 1099b (2011).
(SeeCompl., 1 71- 72, 91). Thedacts clearly demonstrate tiiae ABA ignored its own Rules
of Procedure and the governistgtutory and regulaty requirements, dreby violating the
DSOL'’s due process rightsSee Escuela De Medicina San Juaufsta, Inc. v. Liaison Comm.
on Med. Edu¢.2011 WL 5114872 (D. P. R. Oct. 28, 201Chnsequently, the DSOL’s claims
that the ABA’s decision was neither fair norpartial and that the procedural irregularities
engaged in by the ABA denied the DSOL a meghl opportunity to béieard are more than
speculative. The ABA itself concedes in its omntion papers that “the Council is designated by
the DOE as the national accrediting agency for law schaats must perform its duties
consistent with its own standards and rule$ (Doc. 44, ABA Memo. p. 16) (emphasis added).
Because the Plaintiff has clearly set forth faantsl allegations demonstrating that the ABA has
failed to do precisely what it acknowledges it mts¢ DSOL has stated a plausible due process

claim and Defendant’s Motion ismiss should be denied.

In cases seeking judiciateview of an administrative agency’'s decision, the
administrative record includes all the materidiat were before the agency at the time the
administrative decision was madeierra Club v. Slater120 F.3d 623, 638 {6Cir. 1997).
Generally speaking, judicialeview is confined to the admstrative record presented to the
court and the court’s task is to apply the standdreview to the agency’s decision based on

that record.Kroger Co. v. Reg'l Airport Atit of Louisville and Jeffersp286 F.3d 382, 387 (6
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Cir. 2002). See also Florida Power & Light Co. v. Lorio#70 U.S. 729 (1973). However, the
general prohibition against admission and discpvef evidence outside the administrative
record is not absolute. Rather, under someunistances, the reviewing court may exercise its
discretion to expand or suppleneine administrative record.Charter Twp. Van Buren v.

Adamkus1999 U.S. App. LEXIS 21037 at *14"€ir. Aug. 30, 1999).

The Sixth Circuit has found thatonsideration of evidence outside the administrative
record is proper for purposes of “ascertaining whether the agency considered all the relevant
factors or fully explicated its coursaef conduct or grounds for decision.’Norwich Eaton
Pharmaceuticals, Inc. v. Bowe&08 F.2d 486, 489 t(FBCir. 1987). Thus, the Sixth Circuit has
identified three circumstances that warranppementation of the administrative record: (1)
when the agency has deliberately or negligesxisiluded documents; (2) when the court needs to
obtain “background information” in order to detene whether the agenaponsidered all the
relevant factors; and (3) where thésea strong showing of bad faitiSlater, 120 F.3d at 638
(quotingJames Madison Ltd by Hecht v. Ludws@ F.3d 1085, 1095 (D.C. Cir. 1996))(internal
guotations omitted). Both circumstances (2) é)dwarranting an expansion of the record are

present here.

The facts and allegations already establistredhe record demonstrate that Plaintiff has
sufficiently set forth due procestaims that are plausible onefih face. Nevertheless, under the
particular circumstances of thease, Plaintiff shodl be afforded an oppmmity to undertake
discovery because as the Verified Complaint ldedring Brief attached éneto demonstrate, the
ABA failed to consider all the kevant factors in rendering its \&etse decision. This failure of

the Council to explain or even mention significatts that contradict itfindings” is a serious



due process violationEaton Pharmaceutical808 F.2d at 489. In addition, as discussed above
and as set forth fully in Platiff's Motion for Reconsideratioriled on Februey 8, 2012, (Doc.
38), the ABA failed to follow its own Rules dProcedure and this admitted violation has
severely prejudiced Plaintiff'sight to a fair, meaningful, red impartial review of the ABA
decision before the Appeals Council. The ABA’suie to adhere to itewn Rules of Procedure
and its appointment of the Appeals Pamdler its decision to deny DSOL provisional
accreditation shows bad faith warranting discgvieeyond the current administrative record.
Slater, 120 F.3d at 638. Discovery will likely adokieven more facts concerning the ABA’s
failure to consider athe relevant factors and facts whlpport a showing dfad faith, thereby

ultimately demonstrating the arbitrary and cajpusi nature of the ABA’s accreditation decision.

The ABA faulted the DSOL for failing to safy requirements and criteria that are not
part of the published ABA Standis. Such a failure to follow its own Rules of Procedure
violates due process. ¢@pl., 11 10, 34-36, 41-505ee Auburn University v. Southern Ass’n of
Colleges and Schools, Inc489 F. Supp. 2d 1362, 1879 (N.D. Ga. 2002)Hampton
University v. Accreditation Council for Pharmacy EJugll F. Supp. 2d 557, 567 (E. D. Va.
2009). The DSOL has also alleged that the Ad&ision fails to set forth the grounds for its
denial decision with reference to the facts set forth in the record and fails to make clear what
favorable evidence it discounted r@jected and the basis for @screditation desion. (Compl.

19 90-91). See Norwich808 F.2d at 489. The Verified Colaint clearly alleges violations by
the ABA of its Rules of Procedey including the improper attendanat and participation in the

Council Hearing by members of the Aeditation Committee. (Compl. § 37).
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The DSOL should be permitted to inquire ith@ ABA’s violations of its own Rules of
Procedure and the explication tdfe ABA’s course of conduct and the basis of its denial
decision. See City of Mount Clemens v. U.S. ERA7 F.2d 908, 918 {6Cir. 1990)(court
permitted discovery into whether agency considered a particular factor not contained in the
record, or whether it viaked its own regulationsgity of Lorain, Ohio v. Administrator, U.S.

EPA 1992 U.S. Dist. LEXIS 22665 at *6-7 (N. Ohio Apr. 24, 1992)(supplementation of
administrative record permitted as to explamagi of agency statements or conclusions to
determine basis for decision; whether agency ddidnot consider a particular factor submitted

by plaintiff prior to final decigin but not contained in recordpéiwhether the agency violated

its own regulations in effect at the time theali decision was made). The ABA's failure to
adhere to its own Rules of Procedure including the presence of Accreditation Committee
members at the Council hearinge thttendant appearanakimpropriety occasioned thereby; the
ABA'’s failure to properly constitute theéAppeals Panel until after the DSOL filed its
administrative appeal; and the antitrust conductudised further below, constitute a showing of
bad faith requiring supplementation of the recprdr to any ruling on the merits of Plaintiff's

due process claimSlater 120 F.3d at 638

Substantive Due Process

In order to prevail onits substantive due process claifRfgintiff must demonstrate that
the ABA’s decision to deny the DSOL'’s applica for provisional ac@&ditation was arbitrary
and capricious or contrary to lawPlaintiff’'s Verified Complaih sets forth facts demonstrating
just that. “While the arbitrary anchpricious standard is deferential, it is not . . . without some
teeth.” Evans v. UnumProvident Corpl34 F.3d 866, 876 {6Cir. 2006). An agency’s decision

may be entitled to a presumption of regularity, but that presumption “is not to shield [the] action
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from a thorough, probing, in-depth reviewSimms v. NHTSA5 F.3d 999, 1003 {6Cir. 1995)
(citing Citizens to Preserve Overton Park, Inc. v. Volpél U.S. 402, 414 (1971)). As this
Court has recognized, “federal courts do not sitemiew of the administrator’'s decisions only
for the purpose of rubberastping those decisions.Grisham v. Life Is. Co. of No. Am2007
U.S. Dist. LEXIS 79310 at *13 (E. D. ha. Oct. 25, 2007)(Collier, C.J.) (quotiftyans 434
F.3d at 876). Rather, the court is obligated utiderarbitrary and capricious standard to review

the quality and quantity of the evidencelapinions on both sides of the issie.

The ABA'’s decision to deny provisional approvalDSOL was arbitrary and capricious
for multiple reasons as set forth in the allegationthe Verified Complaint. First, the decision
is wholly disconnected from the factuakcord which was before the ABASée e.gCompl. 11
3,). Second, the decision is contradicted by the findings and decisions of two other accrediting
agencies. Jee e.gCompl. 1 8-9, 21-27). Third, the ABMas failed to articulate any rational
basis between the facts found and the choice rtadeny DSOL'’s applation for provisional
approval.Cincinnati Bell Telephone Co. #ederal Communications Comm'89 F.3d 752 (8
Cir. 1995). Gee e.gCompl. T 34-35, 39-40). Fourth,etABA has failed to articulate its
reasons, if any, for accepting @ evidence while rejectingr completely ignoring other
evidence. The ABA’s decision does not set forthaaato “build an accuta and logical bridge
between the evidence and the result” suchttiiatreviewing court cannot uphold the decision.
McHugh v. Astrug2011 U.S. Dist. LEXIS 141342 &t12 (S. D. Ohio Nov. 15, 2011Reinholt
v. Astrue 617 F. Supp. 2d 733 (E. D. Tenn. 20095ed e.gCompl. 11 10). Indeed, the
Council’s findings do not even mention, let adoexplain, substantial evidence found by its own

Site Evaluation Team that @®ntrary to its decision.

12



With respect to Standard 203 in particuklie DSOL’s allegations set out in detail the
overwhelming credible evidence of compliance and the ABA's failure to articulate why this
supportive evidence was rejected or ignored. adidition, the ABA’s diculated reasons for
finding the DSOL was not in substantial nepliance with this Standard are based on
requirements and criteria that extend beyondaaectot encompassedtire published Standard.
(See Compl. 1 8-10, 23-24, 26-27, 34-50, 89-91)es@&Hacts state a claim for relief that is

plausible on its face, theloy precluding dismissal puant to Rule 12(b)(6).

The ABA Council asserts “six facts” as thasis for determining that DSOL was not in
substantial compliance witBtandard 203. As discussaubraat page 2, each alleged deficiency
is merely a variation on a single theme: thatOhShad not engaged in a review of the market
conditions and goals contained in its feasibifitudy. However, Standard 203 does not require
review of a feasibility study as a componeftthe Standard. The Council so admitSed
Transcript of December 2, 2011 Council Hagti (hereinafter “Council Hearing Tr.”), The
Honorable Durham, p. 44, In. 13-15)(“You correctly observed, | think, that the Standards do not
require more than one feasibility study. . . .”). Moreover, even if Standard 203 could be read to
encompass such a requirement, the facts wlemeé before the ABA dmonstrate that DSOL
engaged in continual re-evatigm of “market conditions,” ioluding DSOL'’s self-study and
Strategic Planning Retreat. The ABA Site Tefound that “DSOL’s sé-study piocess and
strategic planning process have occurred simultaneously” atd“[thhe DSOL self-study
process and its strategic plangiprocess have been mergedand are only now [in February
2011] diverging. Undergirding both processes leen LMU’s strategic planning process.”
(ABA Site Team Report, pp. 5-6). The DSOlasegic planning processccurs daily, weekly,

monthly and annually. (Hearing Brief, pp. 17-23.)n the course of this strategic planning,
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DSOL has reviewed changing market conditiomd evaluated their effecon DSOL’s ability to
achieve its mission. As set fbrin the Verified Complaint:
Moreover,a culture of assessment at every levelinstitutional,
programmatic, curricular, teachingtudent --(indeed every aspect
of the law school operation)—appears to place DSOL, in its very
short lifetime, at the forefront of outcomes-based and
assessment-driven legal educatiomsing methods of evaluation

that in the near future will likely become an integral part of
ABA accreditation standards.

(Compl. 1 41, citing ABA Site Team Report, p. @here simply is no evidence to the contrary.

At the December 2-3, 2011 hearing, DSOkganted evidence and testimony that it has
consistently revised its prograprojections and undertaken s$égic planning to address the
impact of lower enroliments, a longer time fratodiscal independence, and the other concerns
raised by the ABA under thguise of Standard 203.Sé¢eCouncil Hearing Tr., pp. 40-43).
Nowhere does the ABA explain why this evidemaes ignored and disregarded, especially given

the fact that no contrary evidemns@s presented at the Hearing.

All of this evidence was in the recordnd was readily available to the ABA.
Nevertheless, the ABA failed to consider it at,a minimum, failed to articulate why it was
rejected. DSOL is entitled to discovery determine if and how the Council attempted to
“connect the dots” in & decision-making. How can the faets set forth abovbee reconciled
with the ABA’s conclusions? Did the Council cater and properly weigh the facts set forth in
the Council Hearing Transcripand if so, why doesn’t th€ouncil decision explicate its
reasoning? “This lack of explanation itselhders the decision arbitrary and capricioukdrce
v. Building Servic&2B-J Pension Fund2006 U.S. Dist. LEXIS 7981822 (S.D. N.Y. Nov. 1,
2006). Thus Plaintiff has statea claim for relief with respedio the ABA’s arbitrary and
capricious determination that the DSOL wasinaubstantial compliance with Standard 203.
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The ABA ‘s finding of non-compliance with &tdard 303 was essally premised on
the readmission of six students, an alleged lfdetin LSAT scores and UGPAs from the Law
School’s inaugural class, and the irrational ¢asion that because the Director of Academic
Success had never held that title previouslywhae automatically unqualified to lead the DSOL
Academic Success Program. At a minimwhge process requires the Council to examine
Professor Walker’'s actual background and explany that background dinot qualify him to
be Director of the Academic Success Program.a Atinimum, DSOL is entitled to inquire into
these reasons through discovery. Before heeladed, Howard Baker had no prior experience
as a United States Senator. vileheless, if we were to examine his background and skills as the
voters of Tennessee did, he would have been found well-qualified for the U.S. Senate, even
though he had never previously served as at8en&imilarly, upon examining all the relevant
facts, it is clear that Professor Walker isalified by virtue of his skill, knowledge, and

background to be Director ofélDSOL Academic Success Program.

Furthermore, the ABA ignored additional idence attesting to the quality of the
Academic Success Program: the program is taungbtmall sections, requead of all first year
students and those students snobsequent years who ao: academic probation; a Bar
Examination Course is requireaf students with a GPA of 2.5 drelow; DSOL utilizes an
interactive computer softwareqgram, TurningPoint, and midtereaxams to identify potentially
at-risk students prior to the end of thenteso that academic support may be begun; and
counseling is given to at-risktudents which includes sessiomgh writing tutors. The ABA
gave no reasons for ignoring or rejecting flaigorable evidence which was before the Council

when it reached its decisioBiee Reinholt v. Astru617 F. Supp. 2d 733 (E. D. Tenn. 2009).
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Similarly, there is no discussion or eaphtion by the Council as to why tde minimus
decline in LSAT scores and/or UGPAs is significandeterminative. Nor is there evidence that
the Standards require a law school seeking apptosiow an increased or fixed LSAT score or
UGPA. Common sense suggests that the LSAdres and UGPAs for approved law schools
fluctuate as a result of multiple variablescluding the number of LSAT takers, the school
ranking, and other factors. There is no reliatiéga in the present record to connect dibe
minimusfluctuation in DSOL’s LSAT scores andGPAs with the conclusion that the DSOL
students are incapable of dgisatisfactory work. UndeéZincinnati Bell Telephone Co. v. FCC
69 F.3d 752 (8 Cir. 1995), the agency decision-makerrégjuired to articlate a “rational

connection” or “bridge” betweethe facts on the record artd decision. 69 F.3d at 758.

DSOL dismissed eighteen students for acadamderachievement, six of whom were
readmitted because their poor performance wabutd to “extraordinary circumstances.” The
ABA points to these bare facts as evidencat tASOL does not adhere to sound academic
standards and fails to provide proper academic support. However, the ABA’s decision fails to
recognize that DSOL properly readmitted five sitdeand focuses on a single student who was
unsuccessful on readmission. The ABA irrationadigcounted or ignored without comment
evidence favorable to DSOLnd then relied on a single ndiya inference to support its
conclusion. When fully and rationally evaluatbds empirical evidence supports the conclusion
that DSOL’s re-admission policy is successful 86%the time. This empirical evidence is

totally consistent with the facts found by the Site EvadmaTeam (Compl. T 51).

The arbitrary and capricious nature of theAd8decision with resgct to Standard 303

and Interpretations 303-3 is apparent from tiverwhelming evidence of DSOL’s compliance
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and the ABA'’s utter failug to articulate why # evidence in support de Law School on this

issue was either rejected or wholly ignoredfavor of the ABA's irrational and arbitrary
conclusions and interpretations. The DSOL haarty stated a claim for relief with respect to

the ABA’s determination that the Law School was in substantial conipnce with Standard
303(a) and 303(c) and InterpretatiB03-3. The Verified Complairsets forth allegations and
facts demonstrating that the ABA’s decision with respect to this Standard and Interpretation is

clearly arbitrary and capricus. (Compl. 11 51-56).

The ABA'’s finding that DSOL is not in sutastial compliance wittstandard 501(b) and
Interpretation 501-3 is likewise arbitrary and capricious and DSOL has clearly stated a plausible
claim for relief. (Compl. 1 584). As acknowledged by the ABAsdeDoc. 44, ABA Memo.,

p. 2), a decision by an accrediting agency nfgsinform ... to fundamental principles of
fairness” to avoid being deemed anitdoy and capricious abuse of discretidihomas M.
Cooley Law Sch. v. ABA59 F.3d 705, 713 {BCir. 2006). DSOL’s claim as to Standard 501
demonstrates that the ABA’s findings lack tbensistency, uniformity, and logical inference
required of rational decision-makinBussell v. Gardner2012 U.S. Dist. LEXIS 6694, at *2-3
(E.D. Tenn. Jan. 18, 2012)(Varlan, J.)(claim hasidl plausibility whenthe plaintiff pleads
factual content that allows the court to drawasomable inference that tHefendant is liable for

the misconduct alleged).

Standard 501(b) requires that DSOL “notradapplicants who do not appear capable of
satisfactorily completing the educational program and being admitted to the bar.” Interpretation
501-3 requires that, “[almong the factors [Defendant ABA] ... consider[s] in assessing

compliance with Standard 501(b) are the acadeand admission test edentials of the law
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school's entering studentshe academic attrition rate oie law school’'s students, the bar
passage rate of its graduates, and the tafeeess of the law school's academic support
program.” The ABA illogically interpreted staiiiss concerning DSOL studeattrition rates in

a manner that led to the irrational conclusion that DSOL was admitting students incapable of
achieving academically and th&g Academic Success Program lacked effectiveness. The ABA
argues that its conclusion is reinforced by deeminimusdeclines in the entering LSAT scores

and UGPAs of DSOL students.

The Council stated that DSOL’s noncomptia with Standard 501 was evident in the
“comparatively low entering academic credentials of a significant percenddgBSOL’S] ...
students. (Council Letter of December 20, 2ql2, (emphasis added)); (Doc. 44, ABA Memo.,
p. 9). By this statement the ABA expressly @#dnto a relative and comparative analysis of
LSAT scores and UGPAs in evaluation ofvlsschool accreditation applications. Nowhere,
however, does the ABA define the standard ¢érng student credentgto which a law school
applying for accreditation will bbeld. The ABA must be requiatdo define thdactors subject
to its analysis with consistency and uniformit9therwise, “in the absence of an explanation the
totality of the circumstances can become $n cloak for agency whim — or worsePDK
Laboratories, Inc. v. U.S. g Enforcement Administratipd38 F.3d 1184, 1194 (D.C. Cir.
2006) (internal quotations omitted). DSOL preseamttering LSAT scores and UGPAs that are
higher than eight law schools thatfBledant ABA has deemed worthy fofll accreditation. $ee
Compl. 161). The ABA argues that the Courbwld dismiss DSOL'’s cla to the extent it
alleges disparate treatment because DSOL is masiiyng the Court to substitute its decision
for that of the accrediting etyi (ABA Memo., p. 14). Contrarto the ABA’s characterization,

a totality of the circumstances analysis requires the ABA be held to standards of consistent
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decision makingld. (“A thorough, careful, and consistent &pgation of a multi-factor test is
important to allow relevant distinctions betwedifferent factual configurations to emerge, and
. appellate courts depend on it for the perforoganf their assigned task of review.”). The
undisputed fact that DSOL’s entering student credentials are highethihss of students at
eight fully accredited law schools demonstrates E&OL’s claim of an doitrary and capricious

decision is plausible on its face.

The ABA also argues that the relative mef DSOL'’s entering student credentials is
undermined by DSOL'’s attrition rates and a lakdemonstrated saess of its Academic
Success Program. However, the ABA failed taleate the evidence in a rational manner and
failed to articulate its reasomsr dismissing or ignoring the &ence favorabléo DSOL. The
ABA noted that six of eighteen students DS@kmissed for academic underachievement were
readmitted. The ABA concludes from this faacbreg that DSOL is not “rigorous” in enforcing
its academic policies. (Coundiktter of December 20, 2012, p. 4owever, the ABA ignores
the undisputed fact that five tfiese six students were succaksh readmission and that such
success demonstrates the eefiveness of the AcademiSuccess Program. The ABA’s
conclusion that DSOL is deficient with respecettering student credeals$, attrition rates and

the effectiveness of its Academic Success Program is wholly illogical.

DSOL is not asking the Court to substitute judgment for that of the ABA. Rather,
DSOL asks the Court to evaludte rationality of the conclions reached by the ABA and hold
the ABA accountable for fully articulating thedia for its decision. Where the agency decision-
maker fails to mention relevant evidence in drisher decision, a reviamg court cannot tell if

significant probative evidence was not credited or simply ignoReinholt, supraMcHugh v.
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Astrue 2011 U.S. Dist. Lexis 141342 at *11-12 (%.0hio Nov. 15, 2011). The Court cannot
uphold an agency decision, even where there magubiecient evidence to support it, “if the
reasons given by the [fact finder] do not busld accurate and logical bridge between the
evidence and the result McHugh 2011 U.S. Dist. LEXIS 141342 &12 (emphasis added).
The Court simply cannot reach any decision on thetsnef DSOL'’s claims for judicial review
until it knows how and why th€ouncil reached itdecision. Reinholt 617 F. Supp. 2d at 744-
45 (the decision-maker must discuss the ewdeme chooses not to rely upon as well as the

significantly probative edence he rejects).

There is no logic in the ABA'’s interpretation of DSOL’s dismissal statistics or its
characterization of DSOL’s LSAT scores and WASRas “low” when they are higher than those
of at least eight other fully accredited law solso The ABA did not @ach its decision with
respect to Standard 501 through a reasonable anafytbis evidence, and failed to articulate any
basis for rejecting, ignoring, or overlooking thedence that contradicts its conclusions. The
lack of reasoned decision-makingdathe failure to articulate or explicate its reasoning is the
very essence of arbitrary and capricious agarmyduct as alleged in the Verified Complaint.

DSOL’s due process claims are clearly &lgi plausible and may not be dismissed.

SHERMAN ACT ANTITRUST CLAIMS

The ABA raises two principal arguments agaidSOL'’s federal antitrust claims — first,
that DSOL has failed to allege sufficient “antitrust injury” tosupport its claims; and second;
that the other allegations iugport of its antitrust claims arinadequatelyleaded under the

Supreme Court’s decision iasshcroft v. Igbal 556 U.S. 662 (2009) (and, by extension, in its
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predecessor casBell Atlantic Corp. v. Twomb}y550 U.S. 544 (2007%). The first argument
disingenuously fails to &nowledge the injuries DSOL has, fact, pleaded and the extent to
which prior courts have recogniz#tht such injuries are actidsla under the antitrust laws. The
second argument similarly refuses to appreheediétail-laden Verifie€Complaint and attempts
to foist upon DSOL a pleading tmen greater than that reqedr by the Supreme Court and the

Sixth Circuit. Both arguments should be rejected.

To be clear, in its Verified Complaint, D& has alleged two species federal antitrust
claims: (i) a claim that the ABA, in contewith certain Competitor Law Schools of DSOL'’s
that have an economic interest in ensuring B&OL specifically is not allowed to enter the
market, conspired to misapply the ABA Gdards and Rules to wrongfully deny DSOL
provisional accreditation in violation of sectiorofithe Sherman Act; and (ii) a claim that the
ABA itself has abused its monopoly power as the “gatekeeper” over law school accreditation to
wrongfully deny DSOL provisional accreditation irolation of section 2 of the Sherman Act.
These claims are supported by dozens of papdigrand details concerning DSOL’s compliance
with the ABA’s Standards, the degree to whiather law schools not in compliance with the
Standards or otherwise characterized by having lower admitted student credentials than DSOL'’s
are nevertheless accreditend the conspiracy thBSOL believes has resultén the denial to it

of provisional accreditation. Unlike iwombly, Igbal and the other authiies highlighted by

2 The ABA also suggests that that the Verified Complstiould be dismissed simplgtause other courts in other
circumstances have rejected antitrust claims in other accreditation-related Sasd8AMemo., p. 19-20.)
Obviously, the fact that other plaintiffs have not been successful before cannot axiomaticallp$i0afa claims
here. The cases cited by the ABA are all distinguishalgaificantly because each lacked the type of specific
allegations of anticompetitive conduct raised by DSOL here. Furthermore, DSOL has already implicitly
acknowledged that claims involving anticompetitive condeletted to accreditation processes are different than
many other type of section 1 afas, because DSOL othesg would have pleaddtat the ABA’s conduct
constituted ger seviolation of section 1 instead of invalidity under the rule of reaSwe, e.g., Foundation for
Interior Design Education Research v. Savannah College of Art & DezdgnF.3d 521, 529 {6Cir. 2001). But
even under the rule oéason, the ABA’s conduct contravenes the law.
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the ABA, in the Verified Complaint DSOL hadleged all the facts needed to support a claim
under section 1 of the Sherman AdEf. Total Benefits Planning Agew, Inc. v. Anthem Blue
Cross and Blue Shield52 F. 3d 430, 437 {6Cir. 2008) (dismissing eoplaint that failed to
allege the “who, what, where, when, how or why” regarding the alleged anticompetitive

conduct).

Who Conspired? The ABA itself, in tandem with Competitor Law Schools that
“compete with DSOL for law student applid¢an faculty, donations, internships and other
employment opportunities for students, retentimnsonnection with special studies and expert
engagements, goodwill, and other economic opportghif@ompl. I 98), either in the southern
Appalachian region (Compl. § 99r, alternatively, in a natnal market consisting of law

schools with similar applicant pools and Baminstitutional reputation. (Compl. 1 108).

When Did The Conspiracy Occur? As alleged throughoutehl26-paragraph Verified
Complaint, the crux of the ABA’s anticomp@te conduct is centered around the ABA’s denial
of DSOL’s accreditation application for provasial approval on December 20, 2011. (Compl.
7). But the conspiracy reaches back sdvemanths prior to that meeting, including the
Accreditation Committee’s meeting on Sepban 29 and 30, 2011, as DSOL’s provisional
accreditation and the Site Team visit was discussed, and October 2011, when Consultant Askew

communicated the Committee’s negative recommigmadao DSOL. (Compl. 11 31-34). Proof

% Indeed, one of the Competitor Law Schools intereistsgeing DSOL fail is #1 Appalachian School of Law
(“ASL™) in Grundy, Virginia, only 180 miles from Knoxville, and a school that competes for the same types of
students and opportunities as does DSGhortly after the ABA denieBSOL provisional accreditation, ASL
amended its website to specifically poach current DSHents with special transfer application termSEW:
ASL is offering appleation fee waivers for transfstudents in good academic standing from Lincoln Memorial's
Duncan School of Law. Contact an admissions counselor to get your fee waiver tadiaysatons@asl.edwr
(276) 935-4349. Applicants from Duncan can expect a quick decision and can potentially tiatsf80 Duncan
credit hours earned with a 2.0 or heglGPA in the last four years.” {Ailable as of February 29, 2012, at
http://www.asl.edu/Admissions/Transfer-to-ASL.himl
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of the ABA’s and the Competitor Law Schoolsti@ompetitive motive and actions runs back to

at least the mid-1990s, to the present.

How? The Competitor Law Schools, through theispective staffs and faculties, have
infiltrated the ABA’s Accreditabn Committee and the Council, aate in a position to control
or influence their decisions. (Compl. § 98.) Teair of the Council is a Dean of a Competitor
Law School. The Vice Chair of the Council ietBean of a Competitor Law School. And 10 of
21 members of the Council presant voting at the Council Hearingere deans or professors at
Competitor Law Schools. Competit Law Schools do not just control the Council -- they
dominatethe Council. By way of comparison, mendigp deemed control of a corporation is
typically placed at 10-20%. The ABA reflects domination by academics of nearly 50%. These
members of the Council have used their infeesto improve the relative position of their own

law schools.

Such anti-competitive conduct by DefendantAAB not new. The ABA, in 1995, was
the subject of an action by the United Stalepartment of Justice (“D0OJ”). DOJ filed a
complaint against the ABA and various unnamed co-conspirators alleging anti-competitive
action restraining trade “amongagbessional law school personneldalivering legal educational
services” in violation of seicn 1 of the Sherman Act. (1998A Comp. 1 36, Civil Action No.
95-1211 (D.D.C.)) (Compl. 1 76). DQiated that the ABA and its-conspiratoracted in a
way that fixed the compensation and benefitiof school faculty and staff. (1995 ABA Comp.
1 37) (Compl. T 77). The membership of vasidABA governing bodies, including the Council
and the Accreditation Committee, were the subjddhe Consent Decree entered into between

the ABA and DOJ in this matter. In the ConsBrecree, the ABA agreed to reduce the number
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of deans and faculty members fg@pating in the goveiing bodies. (Final Judgment, at VI, VI
Civil Action No. 95-1211 (June 28,996 D. D.C.)). (Compl. § 81)lt would appear, however,
that Defendant ABA was not then ready, asinot ready now, to fundamentally reform the

membership of its Council, and the@petitor Law Schools still hold sway.

For, as the Final Judgment was duexpie — June 23, 2006 — approximately 10 years
from its entry date, the ABA consented to g@&hation Entry of an Order in which the ABA
admitted that it did not reduced the partitipa of law school deans and faculty in the
accreditation process to the extent requiredth®y 1995 Consent Decree, and that it was in
violation of the Final Judgment. The ABA alsdmitted that it had not given DOJ notice of
proposed and adopted changes to its stasdardl rules governing accreditation. (2006
Stipulation) (Compl. § 84). Ithe end, the ABA paid the ltad States a fine of $185,000 to
cover the cost of the governmentaestigation of these violats. (Compl. § 85). In this case,
the ABA continues its anti-competitive pras utilizing the same methods. By denying
accreditation to DSOL, the Competitor Lawh8ols keep a new competitor out of their
respective markets, or set a precedent that lag/ schools — even those that meet the ABA

Standards and Rules — will nevertheless be denied accreditation. (Compl. § 101).

What is the Evidence? The evidence supporting the pdéhility of a conclusion that the
ABA and the Competitor Law Schools acted in an anticompetitive manner in denying DSOL
accreditation includes the facts that Tenned@eard of Law Examiners (TBLE) and the
Southern Association of Colleges and ScheelCommission on Colleges (SACS-COC), using
similar standards, each accredited DSOL, whileABA did not (Compl. 1 8; 11; 21-27; 42-43;

52-53; 58-59); the Council’s faite to articulate any reasorhyit ignored the findings of the
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ABA’s own Site Team that inaigated DSOL and found it icompliance with all Standards
(Compl. 11 28-30; 35-36; 39-40; 41; 47; 51, 57; @dg extent to which the qualifications of
DSOL'’s students was consistent with otA&A-accredited law schools (Compl. { 61-63); and
the ABA’s prior history of aticompetitive conduct, including violating a consent decree that

regulated in part the ABA’s accredliion practices. (Compl. 1174-86.)

The totality of these facts are more thaffisient to support DSOL’s antitrust claims as
pleaded and to defeat the ABA’s attempt to dismiss them. Despite significant misperception
concerning the alleged changes to Rule 8 usheredTawbynblyin 2007, it must be remembered
all Twomblyand Igbal require is that a complaint “must contain either direct or inferential
allegations respecting all material elements” tbé claim at issueand that the “factual
allegations must be enough to mia right to relief above thgpeculative level” and “state a
claim to relief that is plausible on its faceWatson Carpet & Floor Oeering, Inc. v. Mohawk
Indus., Inc,648 F.3d 452, 456-57 (6th CR011) (reinstating antitraxlaims dismissed by the
district court because of alledjg insufficient pleading) (quotingn re Travel Agent Comm’n
Antitrust Litig., 583 F.3d 896, 902 (6th Cir. 2009)) (quotation marks omitted). This does not
require that the claims be “probable”; all thatrequired is that they be “plausible Watson
Carpet 648 F.3d at 458 (citinggbal, 129 S. Ct. at 1949; antiwombly 550 U.S. at 556).
Moreover, to survive a motion to dismissaiptiffs need only plead “enough factual matter
(taken as true) teuggesthat an agreement was made[3tarr v. Sony BMG Music Entm%92
F.3d 314, 325 (2d Cir. 2011) (emphasis addesf)t, denied131 S. Ct. 901 (2011)As the Sixth
Circuit noted inWatson Carpet“often, defendants’ conduct hasveeal plausible explanations.
Ferreting out the most likely reason for the deferglatdtions is not approjate at the pleadings

stage.” Watson Carpet648 F.3d at 458. And it is important to remember that a complaint
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should survive a motion to dismiss “even if itilsds a savvy judge that actual proof of those
facts is improbable, and that a recovery is very remote and unlikélydmbly,550 U.S. ab56

(internal quotation marks omitted).

Here, DSOL has satisfied this standard. The ABA urges DSOL has lodged “conclusory
allegations” that are not “adequate to show dlég”’ or to “suggest than an agreement was
made.” (ABA Memo., p. 24.) This idfetarget. The shortcoming targeted Bywombly, Igbal,
and lower court decisions applying them are atiega that simply mimic the elements of the
cause of action in question — i.eaked allegations th#ite essential elements are present. Here,
by contrast, DSOL has allegsgecificfacts that, if found tde true at a subguent stage in the
litigation, could lead to a finding for DSOL on itstawrust claims. The “rule of reason” test that
the ABA summarily claims DSOlcannot satisfy, (ABA MemoJy. 23), is not undertaken in
connection with a motion to dismiss, but only tat@ summary judgment or trial, when fact
evidence and expert testimony is introduced for considerati®ee, e.g., United States of
America and State of Michigan, v.ugl Cross Blue Shield of Michigap011 U.S. Dist. LEXIS
89849, *13 (E.D. Mich. Aug. 12, 2011) (With respecthe “rule of reasontest in the context
of a 8 1 Sherman Act claim, the court stated feddurts hesitate to gram€motions to dismiss for
failure to plead a relevant produmarket because market definition is a fact-intensive inquiry
only after a factual inquiry into the commerciahblities faced by the consumers.”). At the very
least, at this stage, the allegations give tasa plausible theory on which DSOL could succeed,

regardless of what the ABA (or this Court) thinks of its eventual merits.

* Additionally, the ABA has no authority for its proposition thatpart of the rule of reason analysis it is somehow
incumbent on DSOL to plead “less-restrictive alédives that would accomplish [the ABA'S] legitimate
accreditation objectives.(ABA Memo., p. 23.) Tat is simply not the law.
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The authorities the ABA has highlighted are completely off-targeT.wiomblyitself, for
example, the plaintiffs did not even allege express agreementrestrain trade.See Watson
Carpet 648 F.3dat 457. InTotal Benefitsthe complaint was properly dismissed because it
failed to pleadinter alia, how the anticompetitive boycott of the plaintiffs was accomplished and
for what purpose.See Total Benefit$52 F.3d at 436. The plaintiffs also offered only “bare
allegations without any reference to tinho, what, where, when, how or why.”ld. at 437.

The plaintiffs also failed to kEge a relevant product markeee id. As described above, DSOL
has pleaded all of those facts agldments here. Similarly, iBassett v. NCAA528 F.3d 426

(6th Cir. 2008), the complaint completely lackedlyaallegation of injuriedo the market as a
result of the defendants’ action¥he plaintiff did not even altge that the motivation behind his

termination was anticompetitive.

The ABA also contends that DSOL hast, and somehow canndillege a sufficient
“antitrust injury” to maintain its antitrust clas. (ABA Memo., p. 20-22.Generally, a plaintiff
must demonstrate a harm both to itself andcampetition generally in order to sustain an
antitrust claim. See Brunswick Corp. v. Pueblo Bowl-O-Mat, @29 U.S. 477, 489 (1977).
After stating that DSOL “must allege facts esisttihg that there has bean ‘adverse impact on
price, quality, or output’ in the law school market a result of its deali of accreditation . . .
[and] It has not done so here[,]” (ABA Mem@. 20-21), in footnote 6 the ABA reluctantly
admits that the Verified Complaint does in fatgntify 3 such phenomena — increasing the price
of legal education, increasing thest of legal services, and deasing the consistent quality of
legal education. (ABA Memo., p. 21; Comff 106-108.) Althoughpgparently conceding
these types of injuries may difa, the ABA notes that these are mere “conclusory statements

[that will] not suffice.” Again,as noted above, DSOL has methtgden to plead the specific
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injuries both it and competition generally haffened as a result of the ABA’s anticompetitive
conduct. DSOL has not simply alleged that cottipa has been harmed — it has stated in what
manner that occurred. Any quantification and further elaboration on the circumstances of those
effects is a matter to be addressed by dack expert testimony latéen this proceedingSee, e.g.,

Blue Cross Blue Shield of Michiga®011 U.S. Dist. LEXIS 89849 at *13.

Furthermore, DSOL has sufficiently allegedyae of private injury that is remediable
under the antitrust laws — anjury that even the authorisethe ABA cites support DSOL'’s
standing here. Putting to the side the questionhather the inability of DSOL graduates to sit
for the bar examination in most states and thigrfsatic” injury suffered by DSOL as the result
of the failure to obtain provisi@h accreditation is aicinable under the Sherman Act, this matter
fits squarely within the broad terrain left open by the Third CircuMass. Sch. of Law v. ABA
107 F.3d 1026 (3d Cir. 1997)MISL”), a case to which the ABwould analogize this oneThis
is not a matter where, as the Massachusetts Law School Miilinthe DSOL contends that the
valid, even-handed application of the ABA'’s acdt&tibn standards — indeed, the fact that the
ABA has processes and standardsvegirise to an antitrust injury. Rather, as the Third Circuit
expressly recognized, the ABA is not immunenirthe effects of its anticompetitive conduct in
connection with its own accreditatigmocess which is purely private conduct not connected to
any state action or stigmatic injury. And thatprecisely what DSOlhas alleged here — the
intentionally injurious misapplication by th&BA of the ABA’s own standards here caused

DSOL concrete, specific harm.

The Third Circuit explicitly instructed:
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MSL alleges a third injury whiclccurs directly from the ABA’s
enforcement of its standardspdependent of both the bar
examination and stigma issues.elTthallenged standards relate to
faculty salaries (MSL chargeprice-fixing) and limitations on
accredited schools accepting transfers or graduate students from
unaccredited schools (MSL charges a boycott). Although the ABA
is immune from liability attributabléo the state action in requiring
applicants for the bar examinai to have graduated from an
ABA-accredited law school and from any stigma injury resulting
from the denial of accredition under the Narr petitioning
doctrine,the ABA is not immune in the actual enforcement of its
standards. The state action relatesttze use of the results of the
accreditation process, not the processlf. The process is entirely
private conduct which has not been approved or supervised
explicitly by any state SeeMidcal, 445 U.S. 97, 100 S. Ct. 937, 63
L. Ed. 2d 233 Thus, the ABA's enforcement of an anticompetitive
standard which injures MSL would not be immune from possible
antitrust liability.

MSL, 107 F.3d at 1038-39 (emphasis added).

Accordingly, it could not be more clear thaten using the ABA’s own theory, the type
of injury about which DSOL complains is amtiable. DSOL does not complain that the ABA
has Standards. Were DSOL challenging the tfzatt the ABA had standards at all, and DSOL
objectively failed to meet them, some of the &8 actions in the accreditation process would
perhaps be immunized. But thest a different case. Her&SOL's allegations constitute
precisely the type of injury thaSL contemplated the antitrust laws were designed to handle —
injuries flowing from the ABA’s own internal pcesses and conduct. DSOL has alleged that the
ABA'’s wrongful accreditation decision has compl@athiring, frustrated fundraising, put DSOL
at a disadvantage in competing for law studeasi led to the failure to secure goodwill and
other economic opportunities in the market. of@Il.  111.) In addition, the fact that the

accreditation decision itself was wrongful aadticompetitive renders what may have been

® Despite the potential availability of this type of a claim for MSL, both the District Court and the Third Circuit
concluded that, in connection with a motion for sumnjadgment, MSL had failed to show sufficient evidence
concerning the harms it allege8ee MSLid. at 1039, 1041.
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under other circumstances “immunizedjuries (i.e., the inability oDSOL graduates to take the
bar examination, among others) actionable as against the ABA because of the tainted origins of
that determination. Rather than hiding behindapplied notions of “stat&ction” and “stigma,”

the ABA must be held responsible for t@nsequences of imticompetitive conduct.

CONCLUSION

For all the reasons discussed above andeasforth in the allegations in Plaintiff's
Verified Complaint, there is no question thhheé DSOL has properlyllaged due process and
antitrust claims which are plausible on their facgonsequently, Defendant’s motion to dismiss

for failure to state a claim must be denied.
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