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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JAMES E. CLARK and )
LAKEISHA CLARK, )
)
Plaintiffs, )
)
V. ) No.: 3:12-CV-72-PLR-CCS
)
G4S GOVERNMENT SOLUTIONS, INC., )
d/b/a WSI OAK RIDGE, )
)
Defendant. )

MEMORANDUM OPINION

Plaintiffs James Clark and Kaisha Clark are husbanddawife. They are former
employees of Defendant WSI OBRkdge and bring this actiopro se alleging that they
suffered discrimination during their emogiment with WSI Oak Ridge and were
terminated in retaliation for reporting digoination at WSI Oak Ridge. Before the court
is Defendant’s motion for summajudgment, to which Platiifs have responded. The
Court has carefully considerdble parties’ pleadings arglipporting documents, all in
light of the controlling law. For theeasons which follow, Oendant’'s motion for
summary judgment IGRANTED and this action i®ISMISSED.

l. Background
Between January 10, 20@hd August 8, 2012, Defendant WSI Oak Ridge was

the prime contractor providing security anthted support services at the Y-12 National
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Security Complex (“Y-12") under contractvith the National Nuclear Security
Administration. From August 8, 2012 through October 29, 2012, Defendant performed
these services under a sub-contract withB&-12, LLC, operatingontractor at Y-12.

LaKeisha Clark was hired by Defendantaa$ecurity Police Officer (“SPQO”) at
Y-12 on March 5, 2001. She was promotedCentral Alarm Station Operator (“CAS”)
and received a substantial raise on Augus2003. On July 52006, LaKeisha Clark
voluntarily resigned her employment for rpenal reasons. On January 26, 2007,
LaKeisha Clark sought re-employment withf@sdant. On March 7, 2007, Defendant
offered LaKeisha Clark a vacSPO position, which she acteg. While this job offer
was outstanding and before she began wawkApril 30, 2007, a higher level CAS
Operator position became available. Clar&ferred the CAS Operator position and sent
Senior Vice President and General Managehn Burleson an e-mh@n April 18, 2007,
asking him to consider her for the CAS Ogder vacancy. Th€AS Operator position
carried a 20% pay raise oveet®BPO position. Clark wasffered and she accepted the
CAS Operator position. On July 21, 200&Keisha was promoted to Sergeant with a
12% pay raise. She remained as a &amng at Y-12 until he September 16, 2009
termination.

James Clark was employed WySI and its predecessor contractors at Y-12 from
February 1989 until his termination on OctobeP009. At the time James Clark became
an employee of WSI on January 10, 2088,was a Section Commander. Clark was
promoted to Captain in August 2002, makmigh one of only sbCaptains employed by

Defendant at Y-12. He remained a Captaitil his termination.During his employment
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with Defendant, James Clareceived high p#ormance ratingsand above-average
raises.

During his tenure at WSI, James Clallkd three EEOC charges and one lawsuit
related to race discrimination and retaliation. His first EEOC chaegefiled June 16,
2000, less than six monthafter he was hired, allegy race discrimination in
“promotions, opportunities, adva@ments, job and work assignrneen. . [and] training.”
The job assignments that he alleged he wagedéncluded “beingllowed to work up to
Captain” and working “speciassignments.” The only trang which he could identify
that he was denied was “sniper training.”

On October 22, 2001, Jamétark (and six other WSI egployees) filed a Title VI
race discrimination action in this Court. Quoly 12, 2007, JudgThomas W. Phillips
granted WSI's motion for summajudgment dismissing James Clark’s claims. Clark
appealed and the Sixth Circiburt of Appeals affirmed the Blirict Court’s dismissal of
the case on July 25, 2008.

Meanwhile, James Clark filed a sexl EEOC charge on December 7, 2007,
alleging race discrimination and retaliation in the denial of a promttairbeen given to
a white male. The EEOC charge made naotioa of discrimination or retaliation in
training or job assignments. On August 2008, his second charge was dismissed by
the EEOC and Clark decidedtrto file suit on that charge.

James Clark’s third andnial EEOC charge was fideon February 17, 2010,

challenging his termattion on October 6, 2009. Clark alleges:



| was terminated on October 6, 2028 allegedly violating the company

workplace harassment policy. This apais false and has no basis in fact.

| was terminated by Gary Brandom, white male. | believe | was

terminated for discriminatory reasobscause | am an African American

who has participated in and madepEEOC claims agast the company;

because | have been tredtless favorably thesimilarly situated white

males and/or femalesnd have participated in prior protected activities.

There is no reference in the February 171@charge to discrimination or retaliation in
training and/or job assignments. Clark riged the notice of dismissal from the EEOC
on November 18, 2011, and filed the origim@mplaint on February 14, 2012. On
February 21, 2012, Plaintiffded an amended complaint.

The record shows that thughout the foregoing protise activities, WSI treated
James Clark favorably in promotions, peni@nce evaluations, and annual raises. He
competed with a number aither applicants and was awad the Captain position in
August 2002, two years after filing an EEQiarge and about a year after filing a
lawsuit against WSI. After being promotedQaptain, Clark receieka rating of 4.1 (out
of a possible 5) on his 2003 annual performaaqmeraisal. He received additional high
performance ratings and substantial pay in@gas each of theucceeding years: 4.2
for 2004; 4.0 in 2005 witla 3.8% merit increase; 4.008 in 2006 with a 3.7% merit
increase; 4.09 in 2007 with a 3.5% meritrease; and 4.4 in0B8 with a 4% merit
increase. Clark acknowledges a rating & dr. above is a “very positive rating.” The
4.4 rating he received in 2008 was his higlsesre ever, and he waatisfied with both
the rating and the 4% merit increase.

Clark alleges that he “has bedenied training due to hiace.” He asserts that as

a result of filing an EEOC chge over the denial of traimg, WSI retaliated against him
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by denying him “work assignmés” and “not providing him with an Independent
Development Plan.” Clark séfied that his “work assignemt” claim involved, “Not
allowing me to work job ssignments that was higher than my rank in order to get
experience | need to be alitebe promoted to those positg” The only specifics Clark
could provide with respect to work assignrisehe was denied was “work in the major’s
position [and] we get a lot of special details.”

WSI has never offered any plan or pram referred to as an “Independent
Development Plan.” Clark testified that using the term “Independent Development
Plan,” he was referring to supervisory inputloa annual performance appraisals. Clark
admits that there is an ar@a his annual performance apmals to request areas for
professional growth and training, but he fdile®® do so, believing it “was a waste of
paper.” Clark does not recall ever redues additional training in any of his
performance appraisals between 2001 a@@d82 Clark concedes that his allegations
about an Independent Development Plan areqdehis complainabout not being given
training or special assignments which tleges had a negative impact on his prospects
for promotion.

Clark concedes that the IgnEEOC charge that refers to training or job
assignments is his first charge filed in gust 2000. He filed suit on that charge in
December 2001, and the swias ultimately dismissed.His second EEOC charge
complained about a single promotion, anddm not file suit on it after receiving the

right to sue notice from the EEOC. Higrthcharge, which forms the administrative



prerequisite for the instant suit, relateslely to his October 2009 termination. The
charge contains no reference to training or job assignments.

A. Allegations Concerning LaKeisha Clark

Since beginning operations in Janu&®00, WSI implemented a number of
policies strictly prohibiting violence or threats of violennethe workplace. Company
Policy P520-002 strictly phibits harassing fellow empfees or using violent or
threating behavior towards a fellow employe@ompany Policy $20-003 adopts a zero
tolerance for violence in the w@lace. Specific examples cbnduct that are considered
threats or acts of violence include threaterim@garm an individual or making a credible
threat with intent to place the other persanreasonable fear for his or her safety.
Violations of the policy byany employee would result insgiiplinary action up to and
including termination of employment.

On September 8, 2009, MaBatterson and her unionpresentative reported to
WSI that Patterson’s superior, Sgt. LaKeisClark, had threatened Patterson with
physical violence that mommg while they were donningheir uniforms in the Y-12
women’s change house. That same day| ¥égmenced an investigation of Patterson’s
claim. LaKeisha Clark was interviewed. i€eilla Kingry took notes of the interview as
follows:

Sgt. Clark said that her husband hadently told her that he and Ms.

Patterson were “fooling around” atork. | asked what she meant by

“fooling around.” She said th#ttere had been tiching and kissing.

She confronted Ms. Patterson at thatetio ask her aboier involvement

with James. Ms. Patterson toldriteat James had given her “hugs and
stuff” when she was on C shift.



Today, when Sgt. Clark saw Ms. Raion in the women’s change house,
she asked her if she was ready tottedl truth about her involvement with
James. Ms. Patterson responded #ine had already told the truth.

Sgt. Clark said that Ms. Patterson theld her informéon that she hadn’t
heard before, that [James] Clark Hmeen calling her at home and that he
forced her into a room atork, and had kissed heggt. Clark said, “That’s
not my husband, he’s not aggresslike that.” She sd she told Ms.
Patterson they could take it to Mitdh&®oad to get to the truth. Ms.
Patterson said that would be fine iesilvanted to make a threat. Sgt. Clark

responded, “If you doin’shut up, I'll break your fucking neck.” Ms.
Patterson started to respond and SgirkCsaid, “Just shut up, don’t talk to
me anymore.”

LaKeisha Clark was asked what promptedr outburst, and she replied “Seeing
[Patterson] in there.” LaKeisha was sesped without pay after the interview.

Patterson told WSI that she told LaKeisbkrk “that one night at work [James]
Clark had pushed her into affice and kissed hesnd that was the reason she had left C
shift.” Patterson reported that LaKeishacame upset with her and claimed that her
husband “wouldn’t behave that way.” Accandito Patterson, LaKeisha said she would
take Patterson to Mitchell Rd (WSI headquarters) and “thdo polygraphs,” to which
Patterson responded, “that was fine, tha khew the truth.” Patterson said she then
walked away to her lockerPatterson described what happémext as follows: “She
told Sgt. Clark that she dittnknow the truth, that shavasn’t there that night [when
James Clark had kissed her].Patterson told the inveséitprs Sgt. Clark then came
forward toward her and pointdeer finger at her and saithut the fuck up, I'll break
your fucking neck,” then walked out. tRason notified her union representative who
notified WSI. Patterson toldhe investigators that shwas very upset by the

confrontation.



There were two witnesses to the incige®ecurity Officer Jamie Love and SPO
Tracey Whaley. Love reporteshe heard Patterson sayyvé done nothing wrong,” to
which Clark replied, I'll take you to Mitchell Road.”She then heard Clark tell Patterson
she would break her neck. &baid Clark was using profignand was not screaming,
but was confrontational.

Whaley reported, “At first Sgt. Clark dnMs. Patterson were both at the sinks,
then Ms. Patterson walked p&ds. Whaley to go to her loek.” Whaley reported that
Clark then walked toward Patson and told Patterson tohi& the fuck up, | will break
your fucking neck.”

All witnesses submitted written statement3&1. LaKeisha Clark wrote, “| told
her that obviously somebody ligng and we could talk about it at Mitchell Road if she
wasn’t willing to talk there.” Patterson said,Hdt’'s okay if your want to make threats.”
| said, “I'm not making a threat, but | prorai$ will break your fucking neck if I have
to.”

The interviewers concluded that LaKeigbiark’s threat to break Patterson’s neck
violated WSI’s policy prohibiting using violemr threatening behavior towards a fellow
employee. They also concluded that Kkrthreat violated WSI's policy against
violence in the workplace. Itimately, the investigation &éan determined that LaKeisha
Clark had made a verbal rédat of physical violencgusing profanity) when she
confronted Patterson in the Y-12 women'saucge house on September 8, 2009. WSI

states that neither Clark’s race nor her ggndad any role in either the company’s

decision to investigate the incidentinrthe findings of the investigators.
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The investigation team prepared its ne¢pand briefed WSI’'SGeneral Manager.
The investigation team recommended thaKéiaha Clark be terminated. WSI's Senior
Vice President and General Manager, JdBurleson concurred. Ultimately, WSI
terminated Clark on September 16, 2009.

Once Patterson told the WSI investigatat®ut the underlying allegations that
James Clark had pushed her iato office and forcibly ldsed her against her will, WSI
commenced an investigatianto Patterson’s allegationsgainst James Clark. WSI's
guard force at Y-12 is heavily armed. Giviae serious nature of Patterson’s allegations
against James Clark, WSI ordered Clarkéadisarmed and suspended without pay.

On September 11, 2009, James Clakkdfan “employee concern” form over
Patterson’s allegations anis suspension. Clark claimed that Patterson’s sexual
harassment allegations wetkalse” and constituted “defaation of character.” His
suggested resolution was “to nmediately be placed back teork,” with an “apology
from false accuser.” Clark wiged payment for all lost wages and “suggested polygraph
test on Patterson arahy other factitious witness.” Thavestigation team considered
Clark’s employee concern submission aspat of the overall investigation into
Patterson’s allegations. WSIagts it did not routinely offeor require polygraphs in
workplace misconduct investigations.

B. Allegations Concerning James Clark

Since beginning operations in Janu&§00, WSI has published a Workplace
Harassment Policy, Policy NoP520-007. The HarassntiePolicy defines sexual

harassment as follows:



Sexual harassment is defined as uosame sexual advances, requests for

sexual favors, and other verbal, nonvérba physical conduct of a sexual

nature when (1) the sulssion to such conduds either explicitly or

implicitly made a term ocondition of one’s employent; (2) submission to

or rejection of such conduct is usaslthe basis for an employment decision

affecting an individual; or (3) suctonduct has the purpose or effect of

interfering with an individual’'s work performance or creating an

intimidating, hostile, or fiensive work environment.
The Harassment Policy furtherfoies sexual harassment to include “requests for sexual
favors” and “unwanted physicabntact, including touchinginching, assault, touching
the body, and coerced sexual intercourse.”iluFato adhere to the Harassment Policy
would be cause for disciplinagction up to and including termination. WSI conducted
periodic training on its Harassment PolicZlark last received harassment training on
June 1, 2008 and was current in h@riing at the time of his termination.

Discipline for violating the HarassmerPolicy is addressed in Section E as
follows:

All employees must avoid any action conduct that might be viewed as

workplace harassment. Approval pfrticipation in, or acquiescence in,

conduct constituting workplace harassmisra violation of this policy and

cause for serious disciplinary actiam to and including termination.

Patterson’s allegations concerned evethigt occurred orfC shift” between
November 2005 and March 2Q06hile James Clark was the overall Commander. At the
time of the harassment, Patt@msvas a new hire who, afteer initial training in October
2005, was assigned to C shift in NovemB605. James Clark was a Captain, three
levels of supervision above Patterson.

The most egregious incident, which itwed Clark forcibly kissing Patterson

against her will, occurred in late November or early Deceni5. Patterson
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ultimately sought a transfer fro@ shift to D shift toget away from Clark. She was able
to transfer to an open positi on D shift in March 2006.

The investigation team asked Pattersoly whe had not previously brought these
allegations to WSI’s attention. Pattersoplaied that “she wasew and young and did
not want to cause any troulfleShe also stated that shaldiot feel that she would be
believed as “he was a Captain and she wanew employee.” Patterson described in
detail a pattern of harassment by JameskQlaat occurred while she worked under his
ultimate supervision. The westigation team interviewed Patterson three times, Clark
two times, and sixteen other individuals whaevientified as wnesses by Patterson or
Clark. The investigation team tookitten statements from all eighteen witnesses.

Patterson reported that before she wassfeared to C shift, during October 2005,
she received a number of calls from James Glagaging her in snilaalk unrelated to
work. After her transfer to C shift in Nember 2005, she stated that Clark began
seeking her out at her posts to the poiat thwas noticed by her co-workers. Patterson
reported that Clark asked her repeatedly tdweach with him. Oe night, while she was
outside of Cathy Lemmond'’s fafe, Clark pushed her intthe office and kissed her.
Patterson reported that Clark tdidr, “I've wanted this for a leg time.” She said he told
her, “I'd really like to fuckyou. I'd like to know what you feel like.” Patterson stated
that she did not reciprocate and quicklyt line office. James Clark admits kissing
Patterson but contends it was consensual.

Patterson also told investigators thHakark had encouraged her to apply for

promotions, telling her that heould help her. After she wanot promoted, he told her
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that she “just wasn't sleapy with the right people.” Clark once asked Dale Carroll
(Patterson’s partner) “Have you got anytbét,” or “Have you hit that?” referring to
Patterson.

Patterson stated that Clark told her that he “didn’t mess with people he couldn’t
trust” and that “he knew that he could true&r. Patterson interpreted this as meaning
that he knew she wouldn’t talkbout what he was sayirmnd doing. In August 2008,
Clark called Patterson and told her that helaadvife were fighting.He asked Patterson
not to tell his wife anything if she called.

The investigators interviewed SPO JennBeiber on two occasions. She related
that on one occasion, on thedmight shift, she was retung to guard headquarters,
passing between two vehicles evhshe saw James Clark pimgiPatterson up against a
Chevrolet Tahoe. Seiber reported that Clark was standing in front of Patterson with his
hands on either side of heBhe stated that Patterson ledKpinned” and looked like she
wanted help but did not sayyhing. Patterson subsequertiyd Seiber that Clark “just
wouldn’t leave her alone.”

On a second occasion, Seiber saw Claitk Patterson up against a wall in guard
headquarters. Seiber told the investigatdéHe was very close to her, she was not
obviously pinned, but Ms. Patterson lookel@arly uncomfortable.” When asked if
Patterson had said anything to her about wizat happened that night, Seiber recalled
that, “Ms. Patterson said something about Capark either trying to kiss her or hug

her.” Seiber stated that in her opini@iark was definitelypursuing Patterson.
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Seiber recounted to the investigatorpasate incidences wne Clark had made
inappropriately sexually-tinged comments tosiga Seiber herself. Seiber reported that
while in the Beta 9 office, Clark told her shad a “ghetto butt.” Seiber also reported
that on several occasions, Clark told her “liywasn’t married, yout be mine.” Seiber
testified in her deposition that she respondiid, | wouldn’t,” but he just kept making
the comments. Seiber also testified that these remarks atoomrenore than one
occasion and that she “just tried to avoid fK]Jabecause | neededy job and [he was] a
Captain.” Seiber further testified that (daregularly flirted with attractive female
employees and treated them differently than other employees.

SPO Jamie Stiles was also intervieweB8tiles stated that othe night of the
kissing incident, while working at the same fpas Patterson, he went to headquarters.
Stiles reported that when Patterson returnedveds visibly disturbedPatterson told him
that Clark had pushed her iném office and “rubbed up dmer.” Stiles suggested that
Patterson needed to tell somoely, but Patterson said sl not think anyone would
believe her because she was a new SPO making a claim against a veteran Captain.

Sgt. Virgil Hester told the investigatotisat while Patterson wked with him in
2006 and 2007, she duted that Clark had “forced hertman office and tried to make
out with her.” Hester also urged her to reégbe incident, but, again, Patterson said it
was her word against thaf a twenty-year Y-12 veteran employee in a supervisory
position, and she “knew who they would believe.” According to Hester, Patterson told
him that she did not want to be labeled as a troublemaker and asked him not to discuss

the incident.
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SPO Kelly Beavers told invagators that prior to the September 8, 2009 incident
(confrontation with LaKeishaRatterson had confided thahile she was working on C
shift, Clark pushed her into a room atréed to kiss her. SPO Richard Van Hoose
reported that about three years earlier, dPstin told him about the incident of Clark
pushing her into an office and kissing her #mat’s why she asked to leave C shift. Van
Hoose advised Patterson to report the incidauitshe declined out of fear for her job.

After gathering these statements, theestigation team met with Clark on
September 16, 2009 to give him an opportutityaddress the allegations against him.
Clark denied calling Patterson to discuss mamk-related matters. Instead, he claimed
she winked and flirted with him and commondfked about sexual things. He claimed
she was talking about prostate cancer arattems in Beta 9 irfront of witnesses
(Kendall Hill, Dan Veler, ad Jacob Stooksbury). Héaoned while Patterson was new
on the shift, she followed hinmto the scheduling office, and he kissed her when she
leaned into his face. Clarkagsined he was glad when Patterseift his shift because “she
was harassing him.”

Clark admitted telling his wife, LaKeisha,athhe had kissed Patson. He told
Patterson that if LaKeisha “asked her about anything,” then “don’t say anything about
what we did.” He aditted kissing Patterson in Lenumd’s office, but said it was
consensual and that she “didn’'t appear tajpset.” Clark told théenvestigators that the
two incidents described by Seiber “neveppened.” When askddr any witnesses who
would back up his story, @tk offered Kelly BeaversBobby Parker, Michael Moye,

Jacob Stooksbury, Dan Veler, BrBdshop, and Michael Bunting.
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The investigation team interviewed each @ark's witnesses. None of them
backed up his claim that Patson was flirtatious, frequently spoke of sexual matters, or
was otherwise welcoming his advances. tignsaid he never heard Patterson making
sexual remarks. He said that Pattersombisflirtatious and that she is outgoing.”

Stooksbury said that Patterson’s discoissf prostate cancer was all medical and
not vulgar, and that it was Clark who said,hdpe | don’t have tdave that kind of
operation. Mine would work no matter whatAccording to Stooksbury, it was Clark,
not Patterson, who brought up erections. d4@l it seemed like Clark was trying to
“make his male performance seem speuglar, like he was well-gifted.”

Parker could not recall any conversasobetween Pattersaand Clark. Both
Moye and Bishop said théyad never heard Patterson mak&ual comments and did not
view her as flirty. Veler stated the prastaancer/erection discussion was “more medical
than anything.” He further stated thdtterson was friendly, but not flirtatious.

The investigation team concluded thagfffain James Clark subjected SPO Mary
Patterson to sexual harassment by creating an intimidating, hostile, and offensive work
environment.” The investigats further concluded tha&lark had used his position to
attempt to obtain sexual favors from anexperienced female employee. The
investigators found that Clahad pushed Patterson into affice and kissed her while
uttering his sexual desires in the crudedeoms. Thereafter, he continued his unwanted
attentions, and his actions adversely impa&atterson to the poirthat she transferred

off of his shift. The investigation teanecommended to WSI senior management that
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Clark be terminated. WSI'Senior Vice President and Gal Manager, John Burleson
concurred, and Clark was temated on Oaiber 6, 2009.

Plaintiffs’ Amended Complairt'seeks redress for unlawfrace and gender-based
employment practices” in violatioof Title VII of the Civil Rights Act (“Title VII") and
the Tennessee Human Rights Act (“THRAJpecifically, LaKeisha Clark has sued WSI
for gender and race discrimination in her teration. James Clark has sued for race
discrimination and retaliation.

Defendant moves for summary judgmerdtisig there are no genuine issues of
material fact as to any of Plaintiffs’ chas and that Defendaid entitled to judgment
thereon as a matter of law. Specifically,f@wlant asserts: (1) the undisputed material
evidence fails to establish ghbasis for Plaintiffs’ claims(2) James Clark failed to
exhaust administrative remedies on his clafimsrace discrimination in training and
retaliation in the deniabf job assignments; (3) James Clark cannot establighnza
facie case of race based discrimination or lrat@n in his termination and cannot
establish that Defendant’s articulated reasare pretextual; (4) LaKeisha Clark cannot
establish aprima facie case of race or gender discnration in her termination and
cannot establish that Defendanarticulated reasons for her termination are pretextual;
(5) Plaintiffs’ THRA claims are time barrday Tenn. Code Ann. § 4-21-311, and said
claims should be dismissedrfthe same reasons that Ptdfa’ Title VII claims should
be dismissed; and (6) any state “common lal&ims are barred by the applicable statute

of limitations.
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[I.  Summary Judgment Standard

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there is nmgee dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdeif establishing that no geme issues of material fact
exist. Celotex Corp. v. Cattretd77 U.S. 317, 330 n. 2 (198@)oore v. Philip Morris
Co., Inc.,8 F.3d 335, 339 {BCir. 1993). All facts and inferences to be drawn therefrom
must be viewed in the light mo&dvorable to the nonmoving partyMatsushita Elec.
Indus. Co. Ltd v. Zenith Radio Corg75 U.S. 574, 587 (19863urchett v. Keifer301
F.3d 937, 942 (BCir. 2002).

Once the moving party prests evidence suffient to support a motion under
Rule 56, the nonmoving party mot entitled to a trial merelgn the basis of allegations.
Celotex 477 U.S. at 317. To e$lesh a genuine issue asttte existence of a particular
element, the nonmoving party must potot evidence in theecord upon which a
reasonable finder of factould find in its favor. Anderson v. Liberty Lobby, Incd,/7
U.S. 242, 248 (1986). The maine issue must aldoe material; that is, it must involve
facts that might affect the outcometbé suit under the governing lawd.

The Court’s function at the point of summgudgment is linited to determining
whether sufficient evidence hdmen presented to makeethssue of fact a proper
question for the factfinder.Id. at 250. The Court doesot weigh the evidence or
determine the truth of the matteld. at 249. Nor does the Cdwearch the record “to

establish that it is bereft @ genuine issue of fact.Street v. J.C. Bradford & Co886
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F.2d 1472, 1479 {6Cir. 1989). Thus, “the inquiry penfmed is the threshold inquiry of
determining whether there is a need for a trial — whether, in other words, there are any
genuine factual issues that peoly can be resolved only lay/finder of fact because they

may reasonably be resolvedfavor of either party.”Anderson477 U.S. at 250.

lll.  Analysis

A. James Clark’s Claims Pertainingto Training and Job Assignments

James Clark alleges that he was deniaahitng due to his race and that he was
retaliated against for challemgj the denial of training. The retaliation consisted of
“‘denying him work assignments” and “nagiroviding him with an “Independent
Development Plan.” Jamedatk’'s only charge complainghabout the denial of work
assignments and training is his first EEOGrgfe filed on June 16, 2000. Clark admits
that he did not include a retaliation claim his charge filed Felbary 17, 2010. He
testified, “So | must have failed to put thathere then. Neveven recognized that.”

A Title VII plaintiff must exhaust adminisdtive remedies before bringing suit in
federal court. A claimant must first filen administrative chargeith the EEOC. 42
U.S.C. 8 2000e-5(e)Abeita v. TransAmerica Mailingg59 F.3d 246, 252 (6th Cir.
1998). A charge of discrimination is suient if it contains “a written statement
sufficiently precise to identify #hparties, and to describengeally the action or practices
complained of.” 29 C.F.R8 1601.12(b). The purpose of fiing a charge of
discrimination is to trigger the investigataapd conciliatory procedures of the EEOC so
that the Commission may first attempt tdab voluntary compliance with the lansee

EEOC v. The Bailey Co In®&63 F.2d 439, 447 (6th Cir9TI7). These investigatory and
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conciliatory procedures notify pential defendants of the naguof plaintiffs’ claims and
provide them the opportunityp settle the claims befothe EEOC rather than litigate
them. Id. The general rule in the SixCircuit is that the judicial complaint is limited to
the scope of the EEOC investigation reasonaflyected to grow out of the charge of
discrimination. Davis v. Sodexho, Cumberland College Cafetdrtd, F.3d 460, 463 (6th
Cir. 1998);Ang v. Proctor & Gamble C0932 F.2d 540, 545 (6th Cir. 1991).

Here, the record reflects that Clark Hased to exhaust administrative remedies
on his training, job assignment, and Ipdedent Developmerflan allegations. His
2010 charge on its face is limited to hiswaration in October 2009. Clark did not allege
disparate treatment as to training, job agsignts, or Independent Development Plan in
his 2010 EEOC charge. Clainier disparate treatment relagj to training do not arise
from nor reasonably relate the allegations of retaliatoriermination alleged in the
EEOC charge. An investigation of the teration would not reasonBbbe expected to
uncover evidence of disparateeatment in training. Alibugh courts will “liberally
construe an administrative charge for exhamstif remedies purposes, we also recognize
that there is a difference between liberakading a claim whiclacks specificity, and
inventing, ex nihilo,a claim which simply was not made.Cottrell v. MFA, Inc.,443
F.3d 629, 635 (8th Cir. 2006 Because the retaliatorysgharge claim was not broad
enough to encompasssgarate treatment in trainingpb assignment, and Independent
Development Plan claims, Plaintiff failed éghaust his administrative remedies on these

claims.
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Moreover, the Court finds these claime further barred by the doctrine refs
judicata Underres judicataor claim preclusion, “a final judgment on the merits bars
any and all claims by the parties or their privies based on the same cause of action, as to
every matter actually litigated, and as to evéagory of recovery it could have been
presented.”Watts v. Fed. Express Corp3 Fed. Appx. 333, 335 (6th Cir. 200R)igra
v. Warren City SchDist. Bd. Of Educ.465 U.S. 75, 77 n. 1 §B4). Clark filed suit on
October 22, 2001, relying omis first EEOC charge to meet the administrative
prerequisite for the suit. Summary judgmh was granted on Juli2, 2007, and was
affirmed by the Sixth Circuit Court of Appeabn July 25, 2008Thus, any claims Clark
could have presented stemming from hist figdEOC charge, includg discrimination in
training, assignments, Independent DevelogrRan, and related promotions, are barred
by claim preclusion.See Wolfe v. Norfolk So. Ry. G86, Fed. Appx. 532, 534 (6th Cir.
2003 (affirming summary judgmermn plaintiff's claims thatwere identical to earlier
claims dismissed with prejudice in anathease). Accordingly, the Court finds that
Defendant is entitled to summary judgmentlames Clark’s claims for discrimination in
training, job assignments, and Independ@atvelopment Plan as a matter of law, and
these claims will b®ISMISSED.

B. James Clark’s Race Discrimination Claim

James Clark alleges that he was treatesifeegorably than siffarly situated white
males and/or females by WSI as evidencedsinvestigation of th allegations against

him and by its decision to terminate him
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Title VII of the Civil Rights Act of 1964 prohibits an employer from
“discriminating against any dividual . . . because of such individual's race, color,
religion, sex, or national orig.” 42 U.S.C. § 2000e-2(a)l.l A Title VII plaintiff may
satisfy his burden of establisiy such discrimination eithéy presenting direct evidence
of discriminatory actions by the defendamntby showing the existence of circumstantial
evidence that creates anfierence of discrimination.

Direct evidence, if believed, requires a dos®n by the fact-finder that unlawful
discrimination was at least a “motivagi factor” for the employer’s actionsSee Wexler
v. White’s Fine Furniture Inc317 F.3d 564, 570 {6 Cir. 2003). In this case, Plaintiff
does not offer any direct evidence of discrimination.

As Plaintiff does not offer any direct eeidce of discrimination, he must rely on
the burden-shifting framework ebtesshed by the Supreme CourtcDonnell Douglas
Corp. v. Greend11 U.S. 792 (1973). As such,akitiff “bears the initial burden of
demonstrating thprima facieelements of his Title VII claimIf he succeeds, this creates
a rebuttable presumption of discrimination, &mel burden then shifte the defendant to
articulate a legitimate, non-discriminataason for taking the challenged employment
action.” Michael v. Caterpillar Fin. Servs. Corp496 F.3d 584, 593 (6th Cir. 2007).
Only if Defendant meets thigbligation does the burden ghifack to the Plaintiff to
“then prove the proffered reason was actualpretext to hide unlawful discrimination.”
Id.

To establish gprima facie case of race/gender discrimination, Plaintiff must

demonstrate (1) that he is a member of agated class; (2) that he suffered an adverse
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employment action; (3) that he was qualified the position; and (4) that a similarly-
situated employee outside the protected class was treated more favovailgis v.
Pinnacle Airlines, Inc.610 F.3d 359, 363 (6th Cir. 2010).

Once Defendant establishes a legitimata)-discriminatory reason for Plaintiff's
discharge, it becomes Plaiifis burden to prove, by a pponderance of the evidence,
that Defendant’s reason for his terminatias merely a pretext for race/gender
discrimination. Kocsis v. Multi-Care Mgmt. Inc97 F.3d 876, 8836th Cir. 1996).
“More specifically, a plaintiff must produ@nough evidence that a jury could reasonably
reject the employer’s explanation for its decision&d” At this third step, a plaintiff is
obligated to present &lence that (1) creates a questiomadterial fact as to whether a
defendant’s proffered reasons are pretextunal (2) creates a reasonable inference that
race/gender was a determinative fadtothe adverse employment decisioRorest v.
Barnes Jewish Hosp2009 WL 877716 at *9 (E.D. Msouri 2009). A plaintiff may
establish pretext by showing (that the proffered reason had Ioasis in fact, (2) that the
proffered reason did not actually motivate theaa; or (3) that the proffered reason was
insufficient to motivate the actiorKocsis,97 F.3d at 883. In su, Plaintiff must provide
sufficient evidence that would allow a reasonable jury tectdpefendant’s reason for his
termination and conclude that intentionagce/gender based discriminatory animus was
its true motivation for terminating himSee Reeves v. Sanderson Plumbing Prods. Inc.,
530 U.S. 133, 148 (2000).

Here, it is undisputed that Clark castablish the first three prongs of thema

facie case, but the Court finds that he cannadldsh the fourth. Clark contends that
22



Defendant treated a white male, SPOotScWest, better than Clark in similar
circumstances. It is Plaintiffsurden to establsthat the other employee’s acts were of
“comparable seriousness” to his owhklitchell v. Toledo Hosp964 F.2d 577, 583 (6th
Cir. 1992). To make this assessment, cooxg& at certain factors such as whether the
individuals, “have dealt with the same sopsor, have been subject to the same
standards, and have engdgan the same conduct without such differentiating or
mitigating circumstances that would distinguish their conduct or the employer’s treatment
of them for it.” Ercegovich v. Goodyeadrire & Rubber Co.154 F.3d 344, 352 (6th Cir.
1998).

The record shows that theach against West arose aufta personal relationship
with Andrea Reed that had emddeWest continued to contaReed after she told him to
stop. Reed’s harassment complaint was itiyated by WSI. Whil&Vest's actions were
found to be inappropriate, WSI concludedtttWest had not engad in a pervasive
hostile work environment. Reed didot allege that West had touched her
inappropriately, much less thiaé had kissed her against aell. She did not allege that
West harassed her with sexually tinged rematksaddition, West was Reed’s co-worker
and he was not using a suoygsory position to extracsexual favors from her. WSI
counseled West and Reed, placed them pars¢e shifts, and the matter was closed.

The allegations against Clark in thisseainclude a claim of sexual harassment
involving unwanted attentiognd physically pushing Patterson into a room and forcibly
kissing her while uttering a base descriptmnwhat he wanted to do to her. More

importantly, Clark’s case is a matter @&upervisory harassment, not co-worker
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harassment, as was the castnwest. The Court finds thevo situations are not similar
under theErcegovichandMitchell standard.

Nor can Clark show that the reason articulated by WSI for his termination is a
pretext for race/gender discrimination. fBedant’s proffered reason for Clark’s
termination is that after an investigatiofh Patterson’s sexual harassment allegations,
WSI found them to béully credible. Theinvestigators believe®atterson’s version of
the events and did not believe Clark’s deniaMoreover, Clark’s own witnesses did not
support his version of eventsut rather, supported Pattersan’Based on the evidence
gathered by the investigati team, WSI concluded thatatk had violated its sexual
harassment policy and terminated him.

Clark’s argument that WSI intentionall\g6t it wrong” is not sufficient to rebut
WSI’s legitimate non-discriminatory reason fos bermination. He cannot establish that,
assuming the factual basis for WSI's actiomsre true and sufficient for discharge,
Defendant’s actions were more likely thaat based on impernsgle purposes. The
Sixth Circuit Court of Appeals has adoptee thhonest belief” rulewith regard to an
employer’s proffered reason for discharging an employee:

In deciding whether an employer reaably relied on the particularized

facts then before it, we do not requiteat the decisia process used by

the employer be optimal or that iffleno stone unturned. Rather, the key

inquiry is whether the employemade a reasonably informed and

considered decision before takiag adverse employment action. . . .

Smith v. Chrysler Corp155 F.3d 799, 806-07 (6th Cir. 1998).

Applying these principles to the facts the instant case, éhCourt finds that

Defendant reasonably relied on the particularized facts at hand when it determined that
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Clark had sexually harassed PattersonThe investigation committee received
overwhelming evidence to support Patbers claims. While Clark denies the
accusations in the statememfiven by Patterson and hisllow employees, he cannot
show that Defendant failed t®asonably inform itself ofhe situation surrounding the
accusations against him before taking any adverse employment actienCourt finds
that WSI management held an honest beliaf @lark had violated its sexual harassment
policy and Clark has not raised genuine issue of materiict as to pretext. “If the
employer honestly, albeit mistakenly, belisva the non-discriminatory reason it relied
upon in making its employment decisioneththe employer arguably lacks the necessary
discriminatory intent.”Smith,155 F.3d at 806.

Clark attempts to establish pretext &asguing that his Employee Concern form
filed after he was suspended and beforgvae terminated was never addressed by WSI.
However, the record showsaththe investigation tearnonsidered Clark’s Employee
Concern form as part of the overall intigation into Patterson’s sexual harassment
allegations. Brenda Curtis, Defendantduman Resources Director, stated “we
thoroughly investigated Patterson’s allegai and Capt. Clark’defenses and counter
allegations. There was no need for uséparately investigatthe Employee Concern
form.” Curtis further statedhat WSI “did not routinelyoffer or require polygraph
examinations in workplace miseduct investigations, becausevas difficult for females
to report sexual harassment and to have w#ae cooperate in investigations without the

cloud of being potentiallyubjected to a polygraph.” Sia the evidence shows that WSI
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considered the allegations in Clark’s Employgncern form as part of its investigation,
the Court finds Clark’s argument without merit.

To establish pretext, Clark also edi upon a Tennessee Department of
Employment Security Decision awardingim unemployment benefits after his
termination. However, under Tennessee CAdeotated § 50-7-304(k), unemployment
claims are not to be cadgred in any other action:

No finding of fact or law, judgmentonclusion, or final order made with

respect to a claim for unemploymeaxg@mpensation under this chapter may

be conclusive in any separate or fdugent action or preeding in another

forum, except proceedingsnder this chapter, regardless of whether the

prior action was between the same datexl parties or involved the same

facts.

The Sixth Circuit Court of Appeals has interfed the Tennessee statute to mean that
decisions of the Tennessee Department opleyment Security canndoe used in civil
cases because they are the result of “quiokl inexpensive hearings with different
standards of proof than civil trials. Ae result, an unemployent hearing officer’s
decision should not be admitted in an employment discrimination stgming v.
Sharp Mfg. Co. of Amer2012 WL 3049624 at *5 (W.Drenn. Jul. 25, 2012kee also
Reed v. Intermodal Logistics Serv. LIZD11 WL 4565450 (W.DTenn. Sept. 29, 2011);
Wright v. Columbia Sussex Car@008 WL 972699 (E.DTenn. Apr. 7, 2008)Pascual

v. Anchor Advances Prods. In¢17 F.3d 1421 {8Cir. 1997).

The Court finds that Plaintiff has ifed to rebut WSI's legitimate non-

discriminatory reason for his terminatioAccordingly, Ddendant is entitled to summary
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judgment on Plaintiff's race/gender disamation claims, and these claims will be
DISMISSED.

C. James Clark’s Retaliation Claim

To establish g@rima faciecase of retaliation, a plaintimust demonstrate: (1) he
engaged in a protected activity; (2) defendamas aware of the protected activity; (3)
defendant subjected plaintiff o materially adverse emplayent action; and (4) a causal
connection exists between thmotected activity and the nmaially adverse action.
Russell v. Univ. of Toled®37 F.3d 596, 609 t{’BCir. 2008). Title VI retaliation claims
require proof that the desire to retalianas the but-for cause of the challenged
employment action.See Univ. of Texas Southwest®ledical Ctr. v. Nassar133 S.Ct.
2517, 2533 (2013). If plaintiff can establish arima faciecase and the defendant can
satisfy its burden of showing a legitimatenadiscriminatory reason, then a plaintiff may
still prevail by demonstrating to the factfimdibat the defendant’s proffered reason is a
mere pretext for intentional discriminatiohadd v. Grand Trunk W. R.Ra52 F.3d 495,
502 (6th Cir. 2009).

Defendant admits, for purposes of sumnmjadgment, that Clark can establish the
first three elements of prima faciecase, but argues that lsannot establish a causal
connection between his protectadtivity and his termination.To establish the causal
connection required ithe fourth prong, a plaintiff mugroduce sufficient evidence from
which an inference codlbe drawn that thedaerse action would not have been taken had
the plaintiff not filed a discrimination action.Nguyen v. City of Clevelan@29 F.3d

559, 563 (6th Cir. 2000). Where some time séspbetween when the employer learns of
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a protected activity and theilssequent advee employment action, the employee must
couple temporal proximity with other ewdce of retaliatory conduct to establish
causality. Mickey v. Zeidler Tool and Die C&16 F.3d 516, 525 (6th Cir. 2008).

The record shows that James Clarktfesgaged in proteetl activity in 2000
when he filed an EEGC charge, and again in 2001, when he sued WSI for race
discrimination. That litigationvas resolved against him iQ@8, after a dismissal by this
Court and a subsequent unsuccessful appelark filed another EGC charge in 2007,
alleging race discrimination in the denial afpromotion. Throughout his history of
protected activity, the rectd shows that Clark receiglefavorable reviews and pay
increases from WSI. Clark was promoted t@@a in 2002. Clark was not terminated
until October 6, 2009, well over a year afteis lawsuit (the last of his protected
activities) was dismissed.

Based on this record, the Court finds thatreasonable juror could conclude that
Clark’s protected activity, which ended uptre dismissal of his Title VIl lawsuit in
2008, was causally related tcetllecision to either investigate or terminate him a year
later. See Freeman v. Ace Tel. Ass'#67 F.3d 695, 697-98 {8 Cir. 2006) (“The
presence of intervening events may undeerany causal inference that a reasonable
person might otherwise have drawn from temporal proximity”).

Moreover, Defendant has articulated legitimate non-retaliatory reason for
terminating Clark — his sexual harassment dfdPson. As stated above, WSI engaged in
a thorough investigation taletermine whether Clark’s conduct was inappropriate.

Defendant interviewed eighteen (18) empl®yercluding all of the employees named by
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Clark as being witnesses favorable to himd gave Clark every oppaonity to rebut the
charges against him. Clark has submittexd evidence indicating that WSI did not
honestly believe Patterson atid other witnesses. The Court finds that Clark has failed
to produce any evidence of a causal cohoedetween his protected activity and his
termination.  Accordingly, the Courtniils that Defendant is entitled to summary
judgment on James Clagktlaim for retaliationand this claim will bddISMISSED.

D. LaKeisha Clark’s Race/Gexder Discrimination Claims

LaKeisha Clark’s discrimination charge subject to the same legal standard
discussed above. She must destmte (1) that she is a member of a protected class; (2)
that she suffered an adverse employmenipm@ct(3) that she was qualified for the
position; and (4) that a similarly-situated @oyee outside the protected class was treated
more favorably. Younis,610 F.3d at 363. If she estabks these four elements, the
burden shifts to Defendant tproffer a legitimate non-disieninatory reason for its
actions. If Defendant meets this burden, thignalte burden of persamn shifts back to
Plaintiff to prove the articulated reason &ath by Defendant is pretext for race/gender
discrimination. Kocsis,97 F.3d at 883.

It is undisputed, for the purposes ohsmary judgment, that LaKeisha Clark can
establish the first three prongs gbrama faciecase, but Defendantgues that she cannot
establish that a similarly-situated employméside the protectedads was treated more
favorably. She claims that she was wrongfidyminated “due to Defendant’s failure to
apply the same standard to her that it hgdiegh in the past to other similarly situated

employees that are white males or white flesd To be similarly situated, Plaintiff
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must introduce evidence thaetlbomparators “have dealt withe same supervisor, have
been subject to the same standards, and éagaged in the same conduct without such
differentiating or mitigating circumstancesathwould distinguishtheir conduct or the
employer’s treatment of them for itErcegovich 154 F.3d at 352.

Clark identifies four white male compaoas: David Grider, Darren Young, Joe
Richards, and Justin Parker.aiptiff testified that she heattrough the grapevine that at
some unknown time Grider and Garrett werehie gun room, wher Grider said to a
supervisor, “If you hand me that gun, I’'m ggito use it.” Plaintiff cannot provide the
context of the comment and there is eadence it was reported WSI management.
According to Clark, the Young/Richardssdute involved “an eshange of words”
between co-workers, and Richards was movezhtither shift. She provides no specifics
of what was said and by whom. As for fharker incident, it oceted over a year after
Clark was terminated and invag a different supervisor. In addition, Parker's hacky
sack kicking infraction was determined tolmseplay involving no tent to threaten or
cause harm, whereas Clark, a supervisor, antimatened to inflickerious bodily harm
on a subordinate, Patterson. Violating a vpdake violence policy is a legitimate non-
discriminatory reason to terminate Clarkee Smith v. Leggett Wire C220 F.3d 752
(6th Cir. 2000) (threatening tkill co-workers is a legitim& non-discriminatory reason
for firing the threatening employee). The Cdurtls that Plaintiff has failed to show that
the alleged comparators were darly situated to her as a mattof law and that Plaintiff
has failed to establish pretext. Accordingly, her race and sex discrimination claims will

beDISMISSED.
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E. Plaintiffs’ THRA Claims

Defendant argues that Plaifgi claims wunder the THRA for
discrimination/retaliation should be dissesl because such claims are barred by the
applicable statute of limitations.

The THRA has a one-year statute of limitagpthus, claims under that statute are
to be filed within one yeaafter the alleged discriminatogonduct ceasedTenn. Code
Ann. § 4-21-311(d). In addition, the THR#tatute of limitations is not tolled while
administrative charges are pendwgh the THRC or the EEOC.Wade v. Knoxville
Utilities Bd., 259 F3d. 452, 464 {BCir. 2001); Martin v. Boeing Oak Ridge244 F.
Supp. 2d 863 (E.Drenn. 2003).

LaKeisha Clark was termated on September 16, @) and James Clark was
terminated on October 6, 2009. They did file their lawsuit unt February 21, 2012,
well beyond the statute of limitations. Accorgly, the Court finds that Defendant is
entitled to summary judgment draintiffs’ claims broughunder the THRA and those
claims will beDISMISSED.

F. Plaintiffs’ CommonLaw Claims

Plaintiffs’ Amended Complainstates that Plaintiffare bringing an action under
“‘common law.” They generally allege thatethhave “endured unéuemotional distress
and mental anguish from the humiliatioxperienced as a result of Defendant’s
intentional acts ... and negligent acts whicls rderfered with Plaintiffs’ livelihood and

with Plaintiffs’ general welfare.” To thextent Plaintiffs are asserting common law
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claims for intentional or negligent inflicth of emotional distress, those claims are
subject to the one-year personal injury statot limitations contained in Tenn. Code.
Ann. § 28-3-104.Feild v. Graffagninop14 F. Supp. 2d 1036, 1043 (one-year statute of
limitations applicable to personal tort actions alleging neglig and intentional
infliction of emotional distress). As showabove, Plaintiffs were terminated in
September and October 2009t did not file suit until Februg 2012, well past the one-
year statute of limitations. Accordingly, the Court finds that Defendant is entitled to
summary judgment on Plaintiffglaims for intentional andt negligent infliction of
emotional distress and those claims willI&MISSED.
IV.  Conclusion

For the foregoing reasons, the Court her&®ANTS Defendant’s motion for
summary judgment [Doc. 32] as to aflPlaintiffs’ claims and this case BISMISSED.

Enter:

e e 1, L

UNITED STATES DISTRICT JUDGE
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