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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

CYNTHIA PAULK, surviving spouse of Billy )
Duane Foster, Deceased the benefit of herself )
and the children of Biljpbuane Foster, Deceased: )

J.D., D.F., Duane Foster and Daphne Foster, )
CYNTHIA PAULK, individually, and J.F. )
and D.F., minor children of Billy Duane Foster, )
by and through their mother, Cynthia Paulk, )
)
Plaintiffs, )
)
V. ) No.:3:12-CV-89
) (VARLAN/SHIRLEY)
SEVIER COUNTY, TENNESSEE, )
SEVIER COUNTY COMMISSION, )
RONALD L. SEALS,KENT HATCHER, )
JESSEE TIMBROOK, TAMMY FINCHUM, )
ROBERT M. MAUGHON, M.D., FIRST MED., )
INC., RHETT RUTLEDGE, JOSH BRIGHT, )
JACK MOUNT, SCOTTIE VINEYARD, and )
BARRY WEBB, )
)
Defendants. )

MEMORANDUM OPINION

This civil action is before the Couoin two motions: the Motion to Dismiss on
Behalf of Robert M. Maughon, M.D. [@. 10] filed by defendant Dr. Robert M.
Maughon (“Dr. Maughon”); and separate Motion to Dismidded by defendants Jessie
Timbrook (“Timbrook”), TammyFinchum (“Finchum”), andrirst Med, Inc. (“First
Med”) (collectively, “First M@ defendants”) [Doc. 12]. Plaiffs submitted responses to
both motions [Docs. 15, 17]. Both setsdaffendants submitted rem@i¢Docs. 20, 21].

The motions are ripe for determination. r loe reasons set forth herein, Dr. Maughon’s
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motion to dismiss [Doc. 10] will bE6RANTED, and Dr. Maughon will b®I SMISSED
as a party to this action. The First Medetelants’ motion to disies [Doc. 12] will be
DENIED.
l. Facts

On February 20, 2011, Billpuane Foster (“the decedent”) began serving a prison
sentence at Sevier County Jaihere he was housed iretlfacility known as Dorm M-4
[Doc. 1, 11 19, 21]. On about 7:22 a.m. on the morgirof February 27, 2011, the
decedent began to haveseizure in Dorm M-41f. at { 25]. Shortly thereafter defendant
Timbrook, a nurse at the jail, arrived orm M-4 and allegedly observed the decedent
having a seizure, with involuntary movemi& and warm, clammsgkin. The decedent
was making snoring sounds and was incoherehtaft I 26]. Around 8:12 a.m. that
morning, the decedent was miogiwith a staggering gaiind was oriented only as to
place. Plaintiffs’ complaint algges that the decedent’s vitals were not taken, although Dr.
Maughon’s memorandum in supp®f his motion notes that the decedent’s vitals were
taken by Timbrook [Doc. 11 at 3].

At around 4:00 p.m. on ¢hafternoon of February 2¥imbrook was called back to
Dorm M-4 as the decedent svehaving additional seizure activity [Doc. 1, T 31].
Timbrook was present when thdecedent had another seizurel @6 p.m. At that point,

after again taking his vital signs, Timbrook cluted the decedent neededoe taken to



the emergency roonid. at { 32]. While preparing toansport the decedent, Timbrook
spoke with defendant Finchynthe jail's supervising nurse. Finchum allegedly
instructed Timbrook to return the decedenhis dorm and monitor him every two hours
[Id. at § 34]. At 5:15 p.m., after observingogher seizure, Timbrook was instructed by
Finchum to recheck the decedent’s vital signs:00 p.m. and admister medicine if
there were further seizures. Around 5:82n., defendant Josh Bright, one of the
corrections officers at theipon, noted the decedent hetdpped breathing and was non-
responsive If. at { 41]. At that time, emergen@ersonnel wereontacted and the
decedent was taken to LeConte Medical Ggntbere he was pronounced dead at 6:11
p.m.

Plaintiffs, decedent’swife and children, then filed ghinstant complaint against
Sevier County, the Sevier County Commissi&gnald Seals, the Sheriff of Sevier
County, Kent Hatcher, the supervisor ot tisevier County Jail, several corrections
officers at the jail, Finchum, Timbrook, First Blethe contracted health care provider for
the jail, and Dr. Maughon, thgil doctor, on February 23, 2@. In that complaint,
plaintiffs allege a violation of the decedemntivil rights under the Eighth and Fourteenth
Amendments as well as a cfaifor negligence against tHgevier County defendants
[Doc. 1, 11 48, 59].

Dr. Maughon and the First Med defendantsuight the instant mains to dismiss.



II.  Standard of Review

A party may move to dismiss for failute state a claim pursuant to Federal Rule
of Civil Procedure Rule 12(b)(6). In order survive a Rule 12(k§) motion to dismiss
for failure to state a claimg complaint must contain allegans supporting all material
elements of the claimsBishop v. Lucent Techs., In620 F.3d 516, 519 (6th Cir. 2008).
In determining whether to grant a motion terdiss, all well-pleaded allegations must be
taken as true and must beonstrued most favorabltoward the non-movant.
Trzebuckowski v. City of Clevelgr¢ll9 F.3d 853, 855 (6th Cir. 2003). Detailed factual
allegations are not required, but a partydbltgation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requies more than labels amtbnclusions and a formulaic
recitation of a cause of aoti’'s elements will not do.”Bell Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007). Nor will an “udarned, the-defendant-unlawfully harmed-me
accusation.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009)Rather, the complaint must
contain “enough facts to state a claimrédief that is plausible on its face.Twombly
550 U.S. at 570. “A claim has facial plaustgiwhen the plaintiff pleads factual content
that allows the court to drathe reasonable inference thlé defendant is liable for the
misconduct alleged.”Igbal, 556 U.S. at 678. A pleadingust “contain either direct or
inferential allegations respecting all the mi@teelements to sustain a recovery under
someviable legal theory.” Scheid v. Fanny Faren Candy Shops, Inc859 F.2d 434,
436-37 (6th Cir. 1988) (quotinGar Carriers, Inc.v. Ford Motor Co, 745 F.2d 1101,

1106 (7th Cir. 1984)).



[I1.  Analysis

A. Dr. Maughon

In support of his motion to dismiss, .DMaughon argues that plaintiffs cannot
establish a civil rights claim under 42 U.S.C1383 because plaintiffs have not alleged
that Dr. Maughon had anynkwledge of decedent’'s medicabndition or the events
surrounding his death [Doc. 11 at 6]. Theref Dr. Maughon contends, plaintiffs cannot
establish a claim arising under the Eighdimendment for acting with “deliberate
indifference” |d. (citing Blackmore v. Kalamazoo Cnty890 F.3d 890, 895 (6th Cir.
2004)]. Dr. Maughon further arga that, to the extent plaintiffs can show he acted in a
supervisory role as to defemats Timbrook and Finchung, 1983 precludes liability on
the basis of a theory oéspondeat superigid. at 7 (citingShehee v. Luttrelll99 F.3d
295, 300 (6th Cir. 1999)].Finally, Dr. Maughon asserts a&h plaintiffs do not have
standing to bring a claim under 8 1983 beeasisch an action is personal to the victim
[Id. at 10]. In their respnse [Doc. 17], plaintiffs argueahas the doctor for the Sevier
County Jail, Dr. Maughon wagsponsible for the superwasi of defendants Timbrook
and Finchum, and that they had to receiverthmestructions from him. Thus, plaintiffs
claim one can infer that those defendants weresulting with and eiving instructions
from Dr. Maughon [Doc. 17, at 3]Plaintiffs further arguéhat Dr. Maughon would have

established certain policies pursuant to thigies as jail doctorwhich can only be



discovered through the discovery procdsds gt 4]. Finally, plaintiffs respond that they
do have standing to sue pursumvarious state statutels].*

To state a cognizable awiagainst an individual und@r 1983, “a plaintiff must
set forth facts that, when construed favoralggtablish (1) the deprivation of a right
secured by the Constitution omla of the United States Zaused by a person acting
under color of state law."Heyerman v. Cnty. of Calhou680 F.3d 642, 647 (6th Cir.
2012) (quotingSigley v. City of Parma Heightd437 F.3d 527, 533 (6th Cir. 2006)). “A
physician who contracts to provide medicalvgees to prison inmates . . . acts under
color of state law for the purposes of § 198B¢Cullum v. Tepe693 F.3d 696, 700 (6th
Cir. 2012) (citingWest v. Atkins487 U.S. 42, 54 (1988))The Supreme Court has held
that “deliberate indifference” to a prisonessrious illness or injury states a cause of
action under 8§ 1983 as a violation of the @misr’s rights under the Eighth Amendment.
Estelle v. Gamble429 U.S. 97, 104 (1976ee also Blackmone Kalamazoo Cnty390
F.3d 890, 895 (6th Cir. 2004nhoting the Eighth Amendmerorbids prison officials
from “unnecessarily and wantoniyflicting pain” and citing tcEstellg. A constitutional
claim for deliberate indifference contains bath objective andubjective component.
Dominguez v. Corr. Med. Sens55 F.3d 543, 550 (6tkeir. 2009). Tle objective
component requires a plaintiff &how the existence of aufficiently serious” medical

need,Farmer v. Brennan511 U.S. 825, 834 (1994), W the subjective component

! The Court will analyze Dr. Maughon’s arguments based on the order of their
presentment.
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requires a plaintiff to “allege facts which,trie would show that the official being sued
subjectively perceived facts from which to infrbstantial risk to # prisoner, that he
did in fact draw the inference, andathhe then disregarded that risRdminguez 555

F.3d at 550 (quotingComstock v. McCrary273 F.3d 693, 7036th Cir. 2001)).
“Knowledge of the assertedrsmus needs or of circumstances indicating the existence of
such needs, is esgs@h to a finding of deliberate indifference.Horn v. Madison Cnty.
Fiscal Ct, 22 F.3d 653, 660 {6 Cir. 1994).

In this case, the pleadings show, d&d Maughon does not contest, that the
decedent’'s seizure activity satisfies thbjective component fofinding deliberate
indifference. Dr. Maughon focuses on thébjective requirement, specifically arguing
that plaintiffs fail to assert that he eveoyided care or had knowlge of the decedent’s
activity [Doc. 11, at 7]. Plaintiff respondsathat this stage they must only “aver and
allege” facts to withstand a rmon to dismiss. Plaintiffstomplaint does not meet the
standard developed Gywomblyandigbal.

Plaintiffs’ complaint first refers to DMaughon by identifyinghim as a party and
stating that his responsibilities were “tcopide professional and responsive healthcare
services” and to hire, traisupervise, and control the jailedical department [Doc. 1, |
12]. The complaint does not reference BMaughon again until it lists him, along with
the other defendants (with the exception of 8&e@ounty), under thieeading “Failure to
Provide Constitutionally Adequate Medical Car#d.[at § 12]. Plaintiffs allege that Dr.

Maughon, along with the other defendants, édawith deliberate indifference,” which is

v



the equivalent of reciting the elements regdito recover for a wlation of the Eighth
Amendment rather than alleging facts that wioind to satisfy thaglement. Deliberate
indifference is a legal conclusion which regsi facts to be alleged and subsequently
proven. See Twomb|y550 U.S. at 555 (noting a coustnot “bound to accept as true a
legal conclusion couched as a factualgdleon” (internal quotation marks omitted)).

Plaintiffs have not alleged any facts irithcomplaint to suppothe claim that Dr.
Maughon acted with deliberate indifference tlasy have not alleged that he was aware
of the decedent’s condition, that he hambwledge of defendant Timbrook’s actions, or
that he was at the prison facility dogi the relevant pesd in question. Cf. Phillips v.
Roane Cnty.534 F.3d 531, 544 (6tir. 2008) (finding thadoctor’'s knowledge and
conscious disregard of serious medical tiskplaintiff precluded summary judgment).
Nor have plaintiffs allegedny policy set out by Dr. Maugh which would be indicative
of Dr. Maughon acting with deldrate indifference. Plaintiffs only set forth the general
policies of the Sevier County Prison [Docf120]. Dr. Maughon is not mentioned in the
factual narrative of the complaint, and pldiistihave not otherwise provided any facts to
support their claim.See Igbal556 U.S. at 679 (“While lejaonclusions can provide the
framework of a complainthey must be supportdxy factual allegations.”).

Plaintiffs separately assert a claim lhem “supervisory liability,” alleging that
Dr. Maughon was “responsible for the hirinigaining, supervisiongiscipline and control
of the jail medical department, jail medicahfftand corrections officers to ensure the

good health and wellbeing ofdhail inmates” [Doc. 17 at 2]The Sixth Circuit has held
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that “§ 1983 liability mustbe based on more thaespondeat superioror the right to
control employees."Phillips, 534 F.3d at 543 (quotinghehee v. Luttrell99 F.3d 295,
300 (6th Cir. 1999)). “A supervisor is nleble pursuant to 8 198fr failing to train
unless the supervisor either encouraged tleeip incident of misconduct or in some
way directly participated in it.”ld. (internal quotations omittedee, e.g., Salehpour v.
Univ. of Tenn.159 F.3d 199, 206 (61Gir. 1998) (“[S]upervisry liability under § 1983
cannot attach where the all¢iga of liability is based upoa mere failure to act.”Poe

v. Haydon 853 F.2d 418 (6th €i1988) (finding plaintiff'sallegations insufficient where
plaintiff did not aver “that any of the supesory officials who [were] defendants . . .
actively participated in or authodd” the alleged prohibited behaviorBarnett v.
Luttrell, 414 F. App’x 784, 789 (6th Cir. 20L1finding dismissal appropriate where
plaintiff did not allege that the individualefendant encouraged or participated in the
alleged prisoner mistreatment).

Plaintiffs’ claim against Dr. Maughon is $&d solely upon hisole as supervisor
rather than any individual aduct undertaken by Dr. Mghon towards the treatment of
the decedent. Plaintiffs do hallege any facts that conndat. Maughon’s job as jail
doctor to the specific acts of miscondudleged against defendants Timbrook and
Finchum. See Barnet414 F. App’x at 788 (finding platiif's failure to supervise claim
insufficient where plaintiff did not allege dh defendant took any deliberate action or
otherwise involved himself personally ioo-defendant’'s purported actions). The

allegation that Dr. Maughon must have giv@me instruction toefendants Timbrook
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and Finchum, as plaintiffs set forth ineth response to Dr. Maughon’s motion, even
taken as true, cannot make out a plausiblencks the complaint does not allege that any
such instruction regarding the decedent wasrgivBimilarly, the general claim that Dr.
Maughon failed to train his subordinatesbistter suited against Sevier County and/or
First Med rather than Dr. Maughon individiya without alleging facts specific to Dr.
Maughon. See Phillips 534 F.3d at 544 (finding allegans of improper training more
appropriate for municipality ther than supervisor). Filyg to the extent plaintiff
alleges that Dr. Maughon was personally negiign his supervisn of the other nurses
with respect to the decedetitjs alone would not give ris® liability under the Eighth
Amendment. See Blackmore390 F.3d at 895 (quotingarmer v. Brennan511 U.S. at
834)(noting that deliberate indifference requisssnething more thamere negligence).

For these reasons, the Court finds thatrpiis have not stated a claim for which
relief can be granted as to Dr. Maughaorhus, Dr. Maughon’s motion to dismiss [Doc.
10] will be GRANTED and Dr. Maughon will b®! SM1SSED from this casé.

B. First Med Defendants

In support of their motiorto dismiss, the First Medefendants submit that the
claims against them should be dismissed @nsto the Supreme Court’s recent decision
in Minneci v. Pollard 132 S. Ct. 617 (2012), based onhtdding that an inmate does not

have an Eighth Amendmeiivensclaim for inadequate mechl care against private

2 Because the Court finds dismissal approprtesuant to Rule 12(b)(6) for the reasons
stated above, the Court does not addrDr. Maughon’s remaining arguments.
10



employees of a privately operated federal@rigDoc. 13 at 6]. Plaintiffs respond that
Minneciis inapposite here because the deced@stnot a federal prisoner and was not in
a privately operated prison [Doc. 15 at 2].

The Minneci decision followed a line of Supreme Court decisions in which the
Court decided whether to extend its holdingimens v. Six Unknown Named Agents of
the Federal Bureau of Narcoticd03 U.S. 388 (1971). The Supreme Court held that a
violation of the Fourth Amendment's giection against unreasonable searches and
seizures by a federal officer could give rise to a suit for damadgdest 389. This was
the first time the Court recognized an implgdvate action against federal officials for
violating an individual’'sconstitutional rights. SincBivens the Court has recognized a
similar private right of action for a violatioof the Due Process Clause of the Fifth
AmendmentDavis v. Passmam42 U.S. 228 (1979), andrfa violation of the Cruel
and Unusual Punishment Clause of the Eighth Amendr@amtson v. Greers#46 U.S.

14 (1980), but has otherwise “cstently refused to exteriglvensto any new context or
new category of defendantsCorr. Serv. Corp. v. Malesk®34 U.S. 61 (2001) (citing
cases where the Court refdséo recognize a claim for damages against a federal
official). In Maleskq the Court held that a plaintiff could not bringBasensclaim
against a private corporation speng a halfway house undermtoact with the Bureau of
Prisons. Id. at 63. The Court reasoned thaBi@ensclaim against the entity would not
fulfill the goal of deterringindividual federal offices from committing constitutional

violations,id. at 71, and that the plaintiff did nadk an effective remedy in the absence
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of aBivensclaim, Id. at 72-73. See Wilkie v. Robbins51 U.S. 537 (200 (stating that
recognition of aBivensclaim may require two steps: whether an adequate, alternative
process for protecting theowstitutional interest exist@and whether the court should
exercise its judgment in “authorizing a new kofdederal litigation” (internal quotations
omitted)).

In Minneci the Court followed theapproach outlined inWilkie to decline
recognizing aBivens claim where a federal prisoner brought suit against a private
employee working at a pately run prison.

[W]here, as here, a federal prisoner seeks damages from

privately employed personnel wamnk at a privately operated

federal prison, where the conduct allegedly amounts to a

violation of the Eighth Amendant, and wher¢hat conduct

is of a kind that typically fallsvithin the scope of traditional

state law (such as the contluovolving improper medical

care at issue here), the prisoner must seek a remedy under

state law.
132 S. Ct. at 626The Court focused its analysis thre fact that the plaintiff iMinneci
had a state tort claim against the employequastion available tbim that could both
protect his rights and deter fuéuconstitutional violations.ld. at 623-24. In light of
Minneci several courts in this circuit have dismissed claims against private contractors in
federal facilities. See Banks v. Corr. Corp. of AnNo. 11-2470-JDT-dkv, 2012 WL
4321716, at *2 (W.D. Tenrbept. 20, 2012) (discussifdinneciand dismissing federal

prisoner’sBivensaction against private prison employed3aker v. Bannum Place of

Saginaw, LLC No. 09-10360, 22 WL 3930122, at6 (E.D. Mich. Sept. 10, 2012)
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(same). The First Med defendants thus aripa¢ here, where the decedent’s family is
suing a private contractor and its employdd#neci’s reasoning applies with equal
force and the case should be dismissed.

However, plaintiffs are not bringing Bivens claim against the First Med
defendants but rather a cause of action under § 1983, as the decedent was a state prisoner
in a state-operated facility that had contracted its medical services out to these
defendants. As discussesijpra to state a viable claim der § 1983 a plaintiff must
allege a constitutional violation against arqma acting under the color of state law.
Heyerman v. Cnty. of Calhou680 F.3d at 647 (quotirgigley v. City of Parma Heights,

437 F.3d at 533). Specifitain the context of prisomedical personnel, the Supreme
Court in West 487 U.S. at 55-56, held thatettfocus in determing whether the
defendant acted under the aoldf state law was “the relationship among the State, the
physician, and the prisonerThe Court noted that when a state employs or contracts out
to physicians, the doattvecomes “authorized and obligedtteat prison inmates” and is
“clothed with the authority of state law.Td. (internal quotations omitted). The Court
further noted that whether the physician isdpay contract or is “on the state payroll”
does not alter the analysisld. at 56. The central factao be considered is “the
physician’s function within the state systemot the precise terms of his employment.”
Id.; see, e.g,. Salem v. Yukino. 04-72250, 2010 WL 456861, at *18 (E.D. Mich. Feb.

4, 2010) (citation omitted).
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The Minneci decision did not indicate, ebkgtly or implicitly, that it was
overruling the line of ca&s associated witliVestand § 1983. In fact, the dissenting
opinion inMinneciand the Court’s opinion iMaleskoboth reference the existence of §
1983 actions in support of their respective argume8eeMinneci 132 S. Ct. at 626-27
(Ginsburg, J., dissenting) (noting that if ghlaintiff were incarcerated in a state-operated
facility he would have a fedal remedy for the alleged ghith Amendment violation);
Maleskq 534 U.S. at 71, n.5 (ting that report containingllegations of prison abuse
largely occurred in private facilities housiatate prisoners, who @yed cause of action
under 8 1983). Further, thergti Med defendants have nated to any case extending
Minnecito 8§ 1983 actions, while several courts have refused to d8e8/inchester v.
Marketti, No. 11-CV-9224, 2012 WL@ 6375, at *2-3 (N.D. lllJune 8, 2012) (refusing
to extendMinnecito “block 8 1983 actinos against private employees working in state
prisons”); Alajemba v. RutherfordCnty. Adult Det. Ctr. No. 3:11-0472, 2012 WL
1514878, at *4 (M.D. Tenn. May 1, 2012) (stating it is “unclear” whekfieneciwould
be extended to those asserting claims agaimgate physicians under state contract and
refusing to so extend it)This Court follows their leadnd declines to exterMinnecias
requested by the First Med defendants.e Hirst Med defendants have not adequately
explained howMinneci which refused to expand timarrow cause of action created by
Bivensin a case involving a private facility housifegleral prisoners, applies to the broad
cause of action created by 8§ 1983 in aecavolving a stateun facility housing state

prisoners. Thus, the First Med defendants’ motiooc[[12] will beDENIED.
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V. Conclusion

For the reasons stated herein, the Motion to Dismiss on Behalf of Robert
Maughon, M.D. [Doc. 10] will beGRANTED and Dr. Maughon will b&ISM|SSED
WITH PREJUDICE as a party to this action. Thotion to Dismiss [Doc. 12] brought
by the First Med defendants will IREENIED.

ORDER ACCORDINGLY.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE

15



