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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

DONNA W. SHERWOODegt al., )
)
Raintiffs, )
)
V. ) No.: 3:12-CV-156
) (VARLAN/GUYTON)
TENNESSEE VALLEY AUTHORITY, )
)
Defendant. )

MEMORANDUM OPINION

This civil action is before the Couon defendant Tennessee Valley Authority’s
(“TVA”) Motion for Summary Jaugment on Count Il (the NEA Count) of the Second
Amended Complaint [Doc. 129]. Plaintiffded a response [Docl39], and defendant
replied [Doc. 147]. After careful consideratioh the parties’ arguments, the record in
this case, and the relevant law, the Céuads the motion well taken and will dismiss the
NEPA claim.

l. Background

Plaintiffs commenced this action on dyaaut April 3, 2012, as a result of TVA's
allegedly new vegetation magement policy, which plaintiffs submit requires the
removal of all trees, by cutting asing herbicide, that havenaature height of fifteen feet

or taller within TVA’s 15900 mile transmission line right-of-way [Doc. 1]Plaintiffs are

! Plaintiffs filed an amended complaint on May 2, 2012 [Doc. 8], and a second amended
complaint on June 12, 2012 [Doc. 62]. As discussmeéin, the Court affordeolaintiffs leave to
file a third amended complaint on February 19, 2@e&ePocs. 162, 168, 170].
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citizens and residents of Tennessee [Do@ ¥71]. Defendant TVA “maintains high
voltage electric transmission lines to conduecticity from sites wher the electricity is
generated to sites where the electriciticamsumed, throughout a seven state region[,]
including Tennesseeld. { 6]2

In their second amended colapt, plaintiffs brought four claims, designated as
“counts”. an injunction bsed upon common law (easements, trespass, conversion of
property, and taking of propggrwithout compensation) (“Count I”); declaratory and
injunctive relief based upon defendant'sldee to make the rmvironmental impact
statement required by the National Eowimental Policy Act (NEPA”) prior to
implementing the new policy (“Count IlI")leclaratory and injunctive relief under the
Administrative Procedure Act (“APA”) for defelant’s failure to engage in notice and
comment rulemaking (“Count III"); and deghtory and injunctive relief under the APA
for arbitrary and capricious action (“Count IV'IH[ 11 94-125]. In response, TVA filed a
motion to dismiss Counts I, |Jland IV, and a motion for summygudgment with respect
to Count Il [Docs. 65, 129]. Plaintiffs filea motion to amend tremplaint, which asked
for leave to assert additional causes of actrmhta include additional pintiffs [Doc. 83].

Considering the motion to dismiss and motion to amend together, the Court granted
the motion to dismiss and gradta part and denied in patie motion to amend, finding

plaintiff could include certain individuals asdditional plaintiffs but could not assert

> The Court assumes familiarity with thecord in this case and recites only the
background necessary for purposes of this opinion.
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additional causes of action against TVA [Do62]L Plaintiffs thudiled a third amended
complaint, which sets forth additional fadtparagraphs and asserts noncompliance with
NEPA [Doc. 170].

TVA has notified the Court #t the filing of the thirdamended complaint should
not moot the pending motion for summary jotent because the sole cause of action in
the third amended complaint is for violationNEPA and is substéally identical to the
NEPA cause of action alleged in the secamended complaint [Doc. 173]. Because the
Court agrees, and because miifis did not object to TVAS characterization, the Court
turns to the merits of thmotion for summary judgmenSee Graham v. City of Oklahoma
City, 859 F.2d 142, 144-4%10th Cir. 1988) (initial mbon for summaryjudgment
properly granted where origagh complaint and amended raplaint were “substantially
identical” and plaintiff had“adequate notice and sufficient opportunity to meet
defendants’ arguments containm the initial motion forsummary judgment” (footnote
omitted)).

Il. Standard of Review for Summary Judgment Motion

Summary judgment under RuBé of the Federal Rules of Civil Procedure is proper
“If the movant shows that there is no gemuigdispute as to any material fact and the
movant is entitled to judgment asmatter of law.” Fed. RCiv. P. 56(a). The moving
party bears the burden of establishing thatgemuine issues of material fact exist.
Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198@\toore v. Phillip Morris Cos.8

F.3d 335, 339 (6th Cir. 1993). All facts artliaferences to be dwn therefrom must be
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viewed in the light most favoréto the non-moving partyMatsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986urchett v. Kiefer301 F.3d 937, 942
(6th Cir. 2002). “Once the moving party peess evidence sufficient to support a motion
under Rule 56, the non-moving party is rawititled to a trial melg on the basis of
allegations.” Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp. 1421,
1423 (E.D. Tenn1991) (citingCatrett 477 U.S. at 317). To establish a genuine issue as
to the existence of a particulalement, the non-moving pgrinust point to evidence in
the record upon which aasonable finder of fact could find in its favoAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (183 The genuine issue must also be material,
that is, it must involve facts that might aftehe outcome of the suit under the governing
law. Id.

The Court’s function at the point of summgudgment is limiéd to determining
whether sufficient evidence has been preseiatedake the issue of fact a proper question
for the factfinder. Anderson477 U.S. at 250. The Coutbes not weigh tevidence or
determine the truth of the matteld. at 249. Nor does the Cduwearch the record “to
establish that it is bereft of am@ne issue of material fact.'Street v. J.C. Bradford &
Co, 886 F.2d 1472, 14780 (6th Cir. 1989). Thus, “the inquiry performed is the
threshold inquiry of determining whether thes a need for a trial—whether, in other
words, there are any genuine factual issuatghoperly can be resolved only by a finder
of fact because they may reasonablydmsolved in favor of either party.Anderson477

U.S. at 250.



“Summary judgment . . . is a particularlyseful method of reviewing federal
agency decisions|, as here,] because ‘the@aodstion at issue [is] a question of law,” and
the underlying material facts are contd in the administrative record.’Lone Tree
Council v. U.S. Army Corps of Eng'rdlo. 06-12042-BC, @7 WL 1520904, at *11
(E.D. Mich. May 24, 2007) (second alterationoriginal and citation omitted). “The
Court’s role is to determine whether judgmaata matter of law is appropriate for either
party, in light of the standard of review pcabed by [NEPA] and iterpretive case law of
an agency'’s decision not ppepare an [environmental impact statemeni].”

[ll.  Analysis

NEPA is “our basic national charter forgpection of the envinament,” 40 C.F.R. 8
1500.1(a), and is designed to “declare aomal policy whch will encourage productive
and enjoyable harmony between man and imsrenment; to promote efforts which will
prevent or eliminate damage to the envirentnand biosphere and stimulate the health
and welfare of man,” 42 U.S.@.4321. To that end, NEPr#quires federal agencies to
take a “hard look” at the environmentabnsequences of their projects before taking
action. Marsh v. Or. Natmal Res. Councjl 490 U.S. 360, 3741989); 42 U.S.C. §
4332(2)(C). NEPA also regess that federal agencies follow the necessary process in
assessing the environmental effects of pisjeit does not, however, mandate a specific
result. Robertson v. Methow Valley Citizens Courd80 U.S. 332, 350 (198%¢ee also
Strycker’'s Bay Neighborhoo@ouncil, Inc. v. Karlen444 U.S. 223, 227-28 (1980). In

other words, NEPA’s mandai® essentially procedurald.
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A primary provision of NEPASs the requirement thatl dederal agencies prepare
an environmental impact statement (“EIS”) for “major Federal actions significantly
affecting the quality of th@uman environment.42 U.S.C. 8§ 4332(2C); 40 C.F.R. 88
1502.1, 1508.185w. Williamson Cnty. Assn., Inc. v. Slat243 F.3d 270, 274 n.3 (6th
Cir. 2001). *“Major” has no meaning indepemd of “significantly,” and “actions”
“include new and comiuing activities, includig projects and progranentirely or partly
financed, assisted, conducted, regulatedpproved by federal agencies; new or revised
agency rules, regulations, plans, policiesparcedures; and legislative proposals.” 40
C.F.R. 8 1508.18. An EIS is the most dethand comprehensive level of review under
NEPA regulations.See40 C.F.R. § 1508.15ge alsal0 C.F.R. Part 1502.

Prior to preparing an EIS, the agenmay, however, prepare an environmental
assessment (“EA”) as a prelimary step in determining whegr the environmental impact
of the proposed action is sufficientsignificant to warrant an EISSee40 C.F.R. §
1508.9(a)(1). “The EA is to be a ‘concipeblic document’ that ‘[b]riefly provide[s]
sufficient evidence and analysis for detammg whether to pregre an [EIS].” Dep’t of
Transp. v. Pub. Citizerb41 U.S. 752, 757 (2004) (akions in original) (quoting 40
C.F.R. 8 1508.9(a)). “If, pursutito [an] EA, an agency detaines that an EIS is not
required under applicable [reatibns issued by the Couhon Environmental Quality
(“CEQ")], it must issue a ‘finding of naignificant impact’ (‘FONSI’), which briefly
presents the reasons why fireposed agency action will nlbave a significant impact on

the human environment.Id. at 757-58 (citing 40 C.F.R§ 1501.4(e), 1508.13).
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In some cases, however, thgency need not gihrough this process. An agency
need not prepare and EIS or A if the agency determingkat the proposed action falls
within an established caerical exclusion (“CE”). Wilderness Watch v. lwamgotblo.
C10-1797-JCC, 2012 WL 10780, at *14 (W.D. Wash. MaR7, 2012). A “categorical
exclusion” is defined as:

a category of actions which do natlividually or cumulatively have a
significant effect on the human enviwaent and which have been found
to have no such effect in procedsradopted by a Federal agency in
implementation of these regulations1(807.3) and for which, therefore,
neither an environmental assessi@&or an environmental impact
statement is required.
40 C.F.R. 8 1508.4. KE ensures that ageasicomply with NEPAn a manner that does
not divert agency resources away fromters of real environmental concern or
unnecessarily delay federal activitieSee40 C.F.R. 88 1500.4{p1500.5(k). A CE may
not be used, however, where “extraordinamgumstances [exist] in which the normally
excluded action may have a sigoént environmental effect.See40 C.F.R. § 1508.4.

TVA proposed and, after public reviemnd comment and with CEQ’s approval,
promulgated twenty-eight CEs, which are feth in TVA’s Procedures for Compliance
with the National Envonmental Policy Act$eeDoc. 49]. SeeTennessee Valley Authority
Implementation of Procedures onetiiNational Environmantal Policy Act 45 Fed. Reg.
54,511 (Aug. 15, 1980 ennessee Valley Authority Rewiss to Procedures Implementing

the National Environmntal Policy Act48 Fed. Reg. 19,264 pA 28, 1983); Tennessee

Valley Authority, Procedures fadCompliance with the Natioh&nvironmental Policy Act,



available at http://www.tva.com/environment/repohpsif/tvanepa_procedures.pdf (last
visited July 10, 2013) (“TVA NEPA Complianderocedures”). Among them is a CE that
covers “[rloutine operation, maintenancedaninor upgrading of exi;mg TVA facilities.”
TVA NEPA Compliance Procedures at 5.2Hor many years, TVAlid not document its
CE determinations becauS€¥Q’s regulationslid not require TVA to do sgeeCouncil
on Environmental Quality Guathce Regarding NEPA Regtitans, 48 FedReg. 34,263,
34,265 (July 28, 1983); howavel VA recently began documeng its CE determinations
through use of a Categoridakclusion Checklist (“CEC”) $eeDocs. 18, 49]. TVA also
has established, consistent with regulatidws, possible extraordingrcircumstances that
would trigger a heightened environmental assent and preclude the use of a CE: “(1)
the proposed action could have a potentialgnificant impact on a threatened or
endangered species, wetland or floodplain, cultural or historical resource, important
farmland, or other environmentally significanresource;” and “(2) idstantial controversy
over the significance of the emvnmental impacts associatetth the proposed action has
developed or is likely to develop.”VRA NEPA Compliance Procedures at 5.2.

Federal courts have jurisdiction to rewi NEPA claims only pursuant to the APA,
5 U.S.C. § 704.Sierra Club v. Slater120 F.3d 623, 630-31 (6tir. 1997). It is well
settled that a reviewing court grants subs&hrdeference to an agcy’s determination
under NEPA, including decisions regarding wieael of environmental review is needed.
Such a determination will be upheld so loag the determination was not arbitrary,

capricious, or an abuse of discretidfelley v. Selin42 F.3d 1501, 151&th Cir. 1995);
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see also Kleppe v. Sierra Clu#27 U.S. 390, 410 n.21, 412 (197B)arsh 490 U.S. at

376 (1989);Sierra Club v. Slater120 F.3d at 632 (also indicating that an agency’s
determination may be set asid if is “otherwise not irmccordance with the law”fenn.
Clean Water Network v. Kempthorngo. 3:05-CV-214, 200WL 2220414, at *4 (E.D.
Tenn. July 27, 2007). In othevords, an agency’s decision must be “reasonable under the
circumstances” when viewed “the light of the mandatory requirements and the standard
set by NEPA.” Kelley, 42 F.3d at 1519. “When it is possible to offer a reasoned
explanation, based on the esiate, for a particular outcome, that outcome is not arbitrary
or capricious.” Davis v. Ky. Fin. Cos. Ret. Pla®87 F.2d 689, 6® (6th Cir. 1989)
(citation omitted).

In engaging in its review, a court roet “substitute [its] judgment of the
environmental impact for the judgment oketlgency, once the agency has adequately
studied the issue.”Kelley, 42 F.3d at 1518 (citation omitte A court must, however,
“determine whether the agenhgs, in fact, adequately stedithe issue and taken a hard
look at the environmental coeguences of its decision.”ld. (citation and internal
guotation marks omitted). At bottorthe review is “a narrow one.Marsh, 490 U.S. at
378.

A. Plaintiffs’ Request for Discovery

Before turning to the mmgés of the summary judgmé motion, the Court must
address an issue that was raigegblaintiffs’ response to thmotion. Plaintiffs ask the

Court to allow discovery prior to a rulingn the motion for summary judgment. They
9



specifically request to takedhdeposition of John Hardymandato obtain documents that
would demonstrate whether TVA cleared thghtiof-ways when TVAnitially installed
the transmission lines.

The Court finds this request oot because of previowsders of the Court. In
addition to requesting discovery in theispense to the motiofor summary judgment,
plaintiffs filed a motion to supplement theministrative record submitted by TVA [Doc.
142] and a motion to compel [Doc. 153]. In the motion to supplement, plaintiffs
specifically asked the Court to supplemerdg #dministrative record with approximately
thirty-six documents set forih a submitted table of docuntsriDoc. 142-1] and to allow
them to depose certain TVA officers. The roos were referred to Magistrate Judge H.
Bruce Guyton, who determined that TVA hadotoduce any documentdentified in the
table that were in existence at the timeT™A’s decision underlying this litigation and
that plaintiffs should be afforded the oppmity to depose one official of TVA, John
Hardyman. The magistrate judge d=hany other discovery [Doc. 181].

Plaintiffs sought reconsideration of trasder, which the Court denied [Doc. 189].
Plaintiffs deposed John HardymasegDocs. 190-1, 191], and the parties have submitted
supplemental filings in support of thgiositions concerning TVA’'s motion for summary
judgment [Docs. 190, 19497]. The Court considers these filings in reviewing TVA's

request for summary judgment.
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B. Considerationof Materials Outside the Administrative Record

The scope of a NEPA review is namoit is limited to “a review of the
administrative record and a determinatibased on the administrative record, of whether
that decision was arbitrary and capriciousTenn. Clean Water Netwqrik005 WL
2464675, at *8. “[T]he Court is to reviewahadministrative recordlready in existence,
not some new record made initialty the reviewing court.” Id. at *6. It “consists of all
the materials compiled by thegency that were beforeethagency at the time of the
decision at issue.”ld. Supplementation of the recoisllimited and may be appropriate
when the plaintiff makea strong showing of bad faith d¢ime part of the agency, when the
agency deliberately or negégtly excludes documents, when the Court needs certain
background information to determine whetheg tgency considereall of the relevant
factors. 1d.; see also River Fields, Inc. v. Petel. 3:08-CV-264-S2009 WL 2222901,
at *4 (W.D. Ky. July 23, 2009)judicial review of agency dermination that a CE applies
is “limited to the administrative record’Hells Canyon Pres. Council v. Jacoly F.
Supp. 2d 1216, 122ZD. Or. 1998) (holding that judial review of an agency’s
determination that a CE apiéis limited to review of th administrative record before
the agency at the tienof the decision”).

TVA has submitted the administrative recalocumenting its rgew of the 2012
vegetation maintenance project under its NE#tAcedures [Docs. 114-26]. TVA asks
the Court to supplement the administrativeorel with previouslyifed declarations of

three TVA employees: John Himan, Aaron Nix, and Jasd®egg [Docs. 48, 49, 50].
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TVA submits that these declarations explaVA’'s NEPA procedures and TVA's right-
of-way vegetation management programdaare therefore appropriate background
information. The Court has reviewed thesdeclarations and finds that they contain
appropriate background information for tl®urt to consider in determining whether
TVA acted arbitrarily or capriciously.

The Court will also supplemé the administrative recondith those materials the
magistrate judge determined should be pmdrthe administrativerecord; that is, the
deposition testimony of John Hardymamdathose documents that fall within the
magistrate judge’s order on plaintiff's mari for supplementation of the administrative
record. Plaintiffs have failed to persuatie Court that any othelocuments fall within
the permissible categories of supplementationdeed, many of the materials filed by
plaintiffs were not in existence #te time of TVA's NEPA analysis.SeeCenter for
Biological Diversity 450 F.3d at 943—-44 (not abused@dcretion to strike document dated
one month after agency decision was completed).

C. Review of TVA'’s Vegetation Management Policy

1. TVA'’s Transmission Line Right-of-Way Vegetation Maintenance

TVA is an executive branchorporate agency and instrumentality of the United
States, created by amdisting pursuant to the TVA Act df933, as amended, 16 U.S.C.
88 831-831ee. TheVIA Act charges TVA with “advanc]ig] the national defense and the
physical, social and economic develanti of the Tennessee Valley regiad, at 8

831n-4, “promot[ing] iterstate commerce and the general welfaice,’at § 831dd, and
12



providing electric power to residents of the region “at the lowest possible natest”s
831j. To this end, TVA “maitains and operates one of tiegtion’s largest electric power
systems as part of a program to fulfill rtession for the development of the Tennessee
Valley region’s resources and economy4-Cnty. Elec. Power Ass’'n v. Tenn. Valley
Auth, 930 F. Supp. 1132, 1135.D. Miss. 1996).

The TVA power system includes 15,900 citamiles of transmission lines located
on easements and right-of-ways owned by théddnStates and “entrusted to [TVA] as
the agent of the United Statesaccomplish the purposes digtTVA Act].” 16 U.S.C. §
831c(h). These transmission lines and right-of-ways areuttject of this litigation.

The right-of-ways entrusted to TVA reqairegular vegetation maintenance (e.g.,
cutting of trees and brb¥ in order to facilitate walkingnd helicopter inspections of the
lines, vehicle access to support normal reance of structures and hardware, and
vehicle access to support emergency maintemamd repair (such as after tornados and
ice storms). TVA maintains that this regulvegetation maintenance is essential to
provide for public safety rad to provide transmission Bnreliability for dependable
electric power service to institutions, busises, and residences throughout the Tennessee
Valley region. TVA further maintains thatutting of right-of-way trees before they
actually pose a present dangera line helps decrease mi@inance expense because it is
less expensive to cut a youngdrthan a mature tree, and iables longer cycles between
maintenance cuttings. TVA has been clegiirees and brush from its right-of-ways for

more than seven decades [Doc. 50 {1 2-4].
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For vegetation maintenance purposes, Tddes its transmission system into
sectors, and within each sector, such teg@ance is performed on a rotating cydte {1
3, 8]. Annually, a vegetation-maintenance pfan portions of eaclsector is developed
based on the results of periodic inspectiary] the sector’s terrain conditions, species
mix, growth, and densityd. {1 3]. Within each sector, sgific transmission line segments
are identified for maintenance and those smgm are cross-referenced against TVA's
sensitive area review (“SAR”) database [Doc.48]. The SAR datmse allows TVA to
identify any areas of knowmeironmental concern, including protected animal and plant
species, prime or unique farmland, Wild ara®@c Rivers, and ecologically critical areas
[Id.]. TVA asserts that because each seiciaolves different linestopography, flora and
fauna, historical, archeological, recreationsdcial, and economic characteristics, the
maintenance in each sectorasdiscrete action that is npart of a larger project or
proposal [Doc. 50 1 3].

Generally, the vegetation maintenance paiag provides for a five-year cycle for
treecutting and a three-yeawycle for mowing orspraying undergrowthld.]. For
example, in 2012, only abbw®,668 miles of right-of-ways were scheduled for tree
maintenance across TVA'’s entire transmission line systdrh [In addition to making
manageable the number of linesbe cleared in any giveyear, the sector and segment
approach allows TVA to addss the unique maintenancejugements of transmission
line segments caused by sigo#nt topographic, demographiand ecological differences

across the systend[].
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TVA's right-of-way vegetation maintenae activities are performed under TVA’s
2008 guidelines for right-of-way re-clearing: TVA Pow8ystem Operations Line
Maintenance Manual, TOM-LMM-6-ROW-001, Right Of waintenance (the “2008
manual”) [Doc. 50-1]. Generallghe 2008 manual provides fag-clearing the center of a
right-of-way (the area directly under the lin@s“wire zone”), and allowing a buffer or
border zone of “low-growing” trees, shrubsdges, and the like on daside of the wire
zone where the right-of-way width allowand unless such re-clearing would be
“hazardous or detrimental to maintenance®®¢D50 § 5; Doc. 50-1]. While the 2008
manual does not specifically define “low-gnng” trees, TVA hagpreviously informed
landowners that no trees shatle planted under the tranission lines, and that only low-
growing trees should be pladten the buffer or border zosef the right-of-way [Doc. 50
1 6; Doc. 50-2].

2. TVA's Environmental Reviews for 2012 Transmission Line
Right-of-Way Vegetation Maintenance

TVA asserts that in order to more edfively manage the vegetation maintenance
program for 2012, TVA provided objective idance to its rightf-way maintenance
specialists, which clarified that “low-growingfees in the buffer zones are trees that will
not exceed fifteen feet at matuineight [Doc. 50 1 10, 14]Plaintiffs assert that this

fifteen-foot rule is a new policy.
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The Court disagrees that TVA instituted avr@olicy. As the Court found likely in
ruling on plaintiffs’ motion fora preliminary injunction, TVAhas become stier in the
manner in which it implemeniss current vegetation management policy, as set forth in
the 2008 manual. Moreover, pursuant tttee 2008 manual, TVA'’s right-of-way
maintenance specialists have tauthority to make discretiary operating decisions and
evaluate situations tract-by-tract and maleeisions about the scope of maintenance on
individual tracts $eeDoc. 50; Doc. 191-1]. Hence, a¥A concedes, the exercise of a
right-of-way specialist’'s discretion may in soroases result in a greater exercise of the
right to clear all trees and brush from right-cdys than in previous years. Nevertheless,
it appears to the Court that TVA's right-of-wag-clearing for 2012 is consistent with
TVA's right-of-way maintenance guideks over the last fifteen yeaiSgeDoc. 50 1 7—
10; Doc. 50-3f

As TVA has done in the past, TVA determththat the right-ofway re-clearing for
2012 fell within the CEfor “[r]Joutine operation, maintenance, and minor upgrading of
existing TVA facilities” [Doc. 49 { 7-8; Doc19-1]. Generallyfor each sector, TVA
evaluates the potential impacisthe proposed vegetation minance to confirm that the

proposed work qualifies for ¢hCE. If it so qualifies, #n TVA examines whether any

? Plaintiffs filed a motion to file a suppmental brief [Doc. 202], arguing that TVA
admitted that it did not conduct an environmemé&liew of the fifteen-foot rule. Because the
Court determines that TVA did not institute awngfteen-foot policy, the Court determines this
motion is MOOT and DENIES it. Moreover, the issue is not whether TVA performed an
environmental review of the fifteen-foot rulegther, the issue is whether TVA’s determination
that the 2012 vegetation management projeclifggcafor the CE for routine maintenance was
arbitrary or capricious.

16



extraordinary circumstances would precludlefrom being classified as a CE. The
environmental review is conducted by adiudual trained in NEPA compliance matters
[Doc. 48 1 3; Doc. 49 {1 11]. That erommental review assesses whether a proposed
action has the potential for measurableysptal impacts on the environment. TVA
documents the determinationaththe action falls within £E and that it does not have
extraordinary circumstancesathwould preclude such aasisification [Doc. 48 § 5].

The CE form that guides ¢nNEPA review includes fivparts, each with multiple
questions [Doc. 48 | 7See e.g, Doc. 122 at PagelD 19139-41]. Answering those
guestions involves an engimmental review and often reges extensive documentation to
support the answers. Tlavironmental review starts witim analysis of the plots of the
specific transmission line segments scheduied maintenance, the plan and profile
drawings of all the line segments andustures, and TVA’s Geographic Information
System, which includes multiple layers suabk aerial photographs, maps, structures,
topography, and water [Doc. 48 {1 6-S&e e.g, Doc. 122 at RgelD 19137, 19386—
19412, 19906-19963, 1997242Y]. The line segments earcross-referenced against
TVA’s SAR [Doc. 48  6Sege.g, Doc. 122 at PagelD9171-19385, 19414-:9905].

Each review assesses the impact ghtrdof-way maintenace on ecologically
critical areas, federal, statay, local park lands, national state forests, wilderness areas,
scenic areas, wildlife management argasyeational areas, greenways, and trélsg[
e.g, Doc. 122 at PagelD 191399140, 19142-19146]Each review also examines the

effects of right-of-way maintenance on &goor invasive species, migratory bird
17



populations, surface water, drinking wateupply, groundwaterand any unique or
important land or aquatic habitatd]]. The review further addresses whether
maintenance, including tree cteay, in the particular sectavill generate any significant
air, water or land pollution or erosion or haaenegative social or economic impact or
create any other environmentahggliance or reporting issuelsl]]. TVA employees with
expertise in assessing anddegksing impacts to sensitivesoeirces are identified in the
review and are available for consultation idgrthe review and during the project to
identify and assess impacts and to recomanmeasures to mitigate any such impacts
[Doc. 48;Sege.g, Doc. 122 at PagelD9171-385, 19414-905].

In addition to specific questis relating to environmentaycheological, historical,
recreational, social, economic,chother factors, the NEPA rew for a CE asks a number
of more general questions. When the CE fegsroompleted, it is reviewed by a qualified
expert reviewer and the project initiator [Doc. &&e e.g, Doc. 122 at PagelD 19138].
The NEPA review is guided by TVA's Be#flanagement Practices (“BMPs”), which
details the maintenance techniques and procedures that are used to minimize
environmental impactsSeee.g, Doc. 122 at PagelD 20152-333].

For 2012, TVA’'s transmission system svalivided into thirteen sectors for
vegetation maintenance, and A\¢onducted NEPA reviews of the maintenance plans in

each sectot. After conducting those review3VA concluded thatthe 2012 planned

* These reviews have been provided to the Cand are the administrative record in this
case HeeDocs. 114-26].
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maintenance work for each sectqualified for the CE foroutine maintenance. TVA
further determined that no “e=brdinary circumstances” existé any of the sectors that
would preclude application dfs routine maintenance CE. Accordingly, TVA concluded
that the planned 2012 vegetation maintengmmogect would not have a significant impact
on the environmentSeee.g, Doc. 122 at PagelD 19141].

3. TVA’'s 2012 Vegetation Maint@ance Project was not Arbitrary
or Capricious

The Court finds that TVA'determination that the 2@ vegetation maintenance
project qualified as a CE fooutine maintenance was not dirlry or capricious because
the project was to occur on existing right-odyg that had already been cleared for the
erection of transmission lines and that f@ars had been periodically re-cleared of
vegetation to facilitate access, inspecsi, maintenance work, and reliabili§geDoc. 48
at 1 7]. Indeed, TVA’s determination is simik®a decisions of other agencies that have
found actions that involve upgrading, modertiaa or more extense/use of facilities to
similarly qualify for a CE.See West Houston Air Comm. v. F.AZ84 F.2d 702, 705-06
(5th Cir. 1986) (findig FAA’s determination that gréing a certificate authorizing an
airport to serve larger capgc airplanes qualified as €E where the airport was not
required to physically expandRiver Fields, Inc. v. Peterdo. 3:08-CV-264-S, 2009 WL
2222901 (W.D. Ky.July 23, 2009) (agency deterration that bridge widening and
rebuilding road qualifieé for CE was not arb@ry or capricious)Ware v. FHWANo. H-

04-2294, 2006 WL 696551, &8 (S.D. Tex. Mar. 15, 206) (holding FHWA's CE
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classification of the reconstrign and elevation of lanesd connectors to Interstate
Highway 610 in Houstonlexas, was not arbitrary or capous where the “record reveals
that the area next to plaintiffs’ neighboduwb already hosted major freeway and the
concomitant visual and noise impactsiells Canyon9 F. Supp. 2&t 1238-39, 1241
(holding the FHWA's CE classification ad road through théiells Canyon National
Recreation Area that includeckalignments and changés the road grade was not
arbitrary and capricious becaube agency had taken a “hard look™ in concluding that
the project would not have sigisant environmental impactsPub. Interest Research
Grp. of N.J. v. FHWAS884 F. Supp. 876, 89(D.N.J. 1995) (findinghat the FHWA'’s
determination that a highwayidening project to add twhigh-occupancy vehicle lanes
on an interstate in New Jersey fell withiime CE classification for modernization of a
highway by resurfacing, restdi@n, rehabilitation,reconstruction, adding shoulders, or
adding auxiliary lanes was not arbitrary opgeious because “aWidening would occur
within the median, on the exiisg right-of-way . . . becaus#l construction on the Project
Is to occur withinthe existing median, which hasreddy been disturbed by highway
construction . . . [because] [a]ll environmentdulations are to beomplied with during
construction . . . [because] [w]etlands impdas already been minimized, and any
remaining impact will be mitigated and allnstruction will comply vith Federal and state
permit requirements. . . . [a]nd, a noisedst will determine where noise barriers are

necessary and cost-effective”).
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Plaintiffs argue that TVA did not prewsly clear the rightfeways, so the 2012
project was not “routine maintenance.” While entirety of the right-of-ways may not
have been cleared at the @rthe transmission lines weistalled—and TVA does not
assert that they were entirely cleared—TVAistoric practice has been to leave a buffer
zone of trees along the outer edges ofdagements where “low-growing” trees could be
maintained [Doc. 50 at 1453-[68TVA retained the discrain to allow ordisallow trees
in this zone, and at timedleared only a portion of thaght-of-ways due to budget
constraints [Doc. 41 at 587-88, 5885, 615, 625; Doc. 191-1].

Plaintiffs also argue that the administratiecord makes no mention of the fifteen-
foot rule, making TVA's revievarbitrary and capricious. Whit&is lack of mention may
be true, it is of no consequence in the contéxilaintiffs’ NEPA clam. As explained in
this opinion, TVA'’s review of the 2012 veigéion maintenance project considered every
segment of each transmission line right-of-vihgit was subject to the 2012 vegetation
maintenance project and evaluated the impatt®aintenance. Meover, as the Court
has determined, the 2012 vé&geon maintenance project was consistent with right-of-way
maintenance guidelines that had been inefac over fifteen years, which allowed “low-
growing” trees to remain in the buffer zenef the right-of-ways at TVA'’s discretion
[Doc. 5011 4,5,7,9, 10].

Plaintiffs further argue that it was arlaity and capricious for TVA to “segment”
the review into the thirteersectors. While the Courtecognizes that there are

circumstances where segmenting forposes of NEPA is impropesee, e.g., Thomas v.
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Peterson 753 F.2d 754, 759-60 t{® Cir. 1985), it does ndind that TVA improperly
segmented its review here. TVA divides insmission system into sectors for purposes
of vegetation manageent because its transmission sysiemaried in terms of terrain,
species mix, growth, and densitydeDoc. 50]. And becauste Court finds it was not
arbitrary or capricious for TVA to determitieat the 2012 vegetation management project
fell within the CE for routinenaintenance, the cases citeddbgintiffs are inappositeSee
Bullwinkel v. U.S. Dep’t of Energy99 F. Supp. 2d 71229 (W.D. Tenn. 2012) (noting
the “[iimpermissible segmentati involves a ‘major federal action’ where a small part of
that action has been segmented in ordesst@ape application of the NEPA process”).
Again, under the “arbitrary or capricioustandard, a plaintiff who challenges an
agency decision must show thithe agency did not “considel the relevant factors and
[that] there has been a clear error of judgmeMarsh, 490 U.S. at 378 The Court finds
plaintiffs have not met this challenge withspect to the 2012egetation maintenance
project. While plaintiffs assert that TVAhould have addressedrtegn issues in its
review—including that this was a major projéwat involved a significant amount of land,
the impacts on wildlife, nesting and migratdwiyds, wetlands and ponds, soil erosion, the
effects of herbicides, air quality, antleged reduction in property valueseg e.g, Doc.
170 at Y 145]—as discussedtire subsequent paraghs, TVA’s analysis as set forth in
the administrative record addresses all of theetssaised by plaintiffs, and plaintiffs have
not shown that those evaluations are mect or that TVA failed to address any

significant environmental impacts.
22



Plaintiffs claim that the reviews werarbitrary and capricious because TVA
employees determined that the projagas not major in scope, would not have
environmental effects that earcontroversial, and did not involve more than a minor
amount of land, even though TVA planned omoeing virtually all of the trees in each
sector. The Court finds these determinations were not arbitrary or capricious because
TVA employees with extensivexperience in preparing €& did not just “check the
box” in answering the questions as plaintgtgggest. Rather, it ppars they conducted a
hard look into the environmentanpacts of the project, proding thousands of pages of
materials in support of their determinatigb®cs. 114-26]. More specifically, in making
these determinations, the reviewers receivdidtaof plots, which are diagrams used to
identify transmission line segments and otmformation, for the proposed work area
[SeeDoc. 48]. They entered the plots iMYA’'s System Appliel Maintenance (“SAM”)
database to identify specific segments anacsires for which righof-way maintenance
was proposed and to obtairapland profile drawings fohbse segments and structures
[Id.]. They then cross-referead the list of line segments and structures with TVA's SAR
database to identify areas of known environmental condéefn [With this information,
they prepared a sprestteet, identifying known areas ofveronmental concern within and
near the proposed work areas, and majk wwverlays depicting lines, structures, and
sensitive areas of environmental concdch][ The spreadsheetsal identifies, among
other things, the environmental specialist cesible for issues rdiag to the identified

areas of environmental concern and a briefcdption of limitationson work performed
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in or near the area of environntahconcern for each line segmelt.]. For example, for
certain lines, it is noted that trees canchedown only between dain dates because the
area is known as a summer roogthabitat for the Indiana Bab¢e e.g, Doc. 122-2 at
PagelD 19182]. Also, the particular deterntioias that the project is not major in scope,
does not involve more than a minor amount ofllaand is not part of a larger project were
based upon the consideration that maintenanaxisting rights-of-way is recurring and
routine, as such is conducted every year, éthiio specific line ggments and structures,
and does not involve a chamjese of the property.

Plaintiffs also assert that TVAdlinot address potential soil erosi@egDoc. 170
19 69, 123, 145]. The review for each sediowever, addresses soil erosion and explains
that it will not be a problerbecause right-of-way maintenandoes not involve any soil
disturbance such as roanstruction or excavatiorSge e.g, Doc. 114-2 at PagelD
10908, 10916; Doc. 115-2 RlagelD 11769, 11774, Doc.@-2 at PagelD 12981, 12986;
Doc. 117-2 at PagelD 14378, 14406; Ddt8-2 at PagelD 15284, 15302; Doc.119-2 at
PagelD 16156, 16160; Doc. 12PPagelD 16803, 16809; Dol21-2 at PagelD 17809,
17814; Doc.122-2 at PagelD 19140, 191B%c.123-2 at PagelD 20340, 20380; Doc.
124-2 at PagelD 21307, 2131Boc. 125-2 at PagelD 238, 22262; Doc. 126-2 at

PagelD 23318, 23324].
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Plaintiffs further claim that the ipact on wildlife was not considere&deDoc.
170 99 47, 78, 145]. The rew for each sector, though, addresses why the right-of-way
maintenance is not expected to impact endaagehreatened, or special status species of
wildlife:

Aquatic and Terrestrial species haweotential to beresent in the

Sector's ROWs. See the attachedreadsheet for the affected

transmission lines and structures. These areas are depicted on

attached applicable spreadsheeithvepecific guidelines for each

code. During the presp briefing, the ROW Sgrialist will delineate

and identify the areas to the contractor along with the ROW

guidelines and expectationsom TVA's BMP manual (Muncy,

1999). Because of implementation of ROW guidelines and BMP

requirements, no impacts are expected to occur.
[Seee.g, Doc. 114-2 at PagelD 10907, 10914,cDd15-2 at PagelD 11768, 11772; Doc.
116-2 at PagelD 12980, 1298Boc. 117-2 at PagelD 143, 14404; Doc. 118-2 at
PagelD 15283, 15300; @d.19-2 at PagelD 165, 16158; Doc. 120-2 at PagelD 16802,
16807; Doc. 121-2 at PagelD 17808, 1Z8 Doc. 122-2 atPagelD 19139, 19143,
Doc.123-2 at PagelD(U339, 20378; Doc.24-2 at PagelD 2130@1311; Doc. 125-2 at
PagelD 22255, 22260; Doc. 12@&PPagelD 23317, 23322].

In addition, plaintiffs assert that tipeoposed right-of-way niiatenance will create
“visual contrast or visual discord, and will hugely interfere with recreational or
educational uses,” and that TVA did not agmiately consider this effect [Doc. 170
124]. These issues are addressed m ddministrative record, however, as TVA

determined that the right-of-way maingece would not have these impacte4 e.g,

Doc. 114-2 at PagelD 1090Bpc. 115-2 at PagelD 1176Dpc. 116-2 at PagelD 12981,
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Doc. 117-2 at PagelD 14378; Doc. 118-ZagelD 15284; Doc.119-at PagelD 16156;
Doc. 120-2 at PagelD 1680Bpc. 121-2 at PagelD 1780Dpc. 122-2 at PagelD 19140;
Doc.123-2 at PagelD 2034Dpc. 124-2 at PagelD 2130Dpc. 125-2 at PagelD 22256;
Doc. 126-2 at PagelD 23318].The record indeed confirms that TVA's right-of-way
maintenance activities are confined to existing right-of-wagt were previously cleared
and involve no changes in land use or relocatiioany educational fadies or buildings.
As shown by the comments in the reviews tlght-of-way specialist coordinates with
applicable authorities for spdici guidelines or protectionsecessary in managed lands
such as parksSee e.g, Doc. 114-2 at PagelD 1091%0917; Doc. 115-2 at PagelD
11774-75; Doc. 116-2 at PdBel12986—-87; Doc. 112 at PagelD 4405, 14407; Doc.
118-2 at PagelD 15301, 15303; Doc.119-2PagelD 16160-61; Doc. 120-2 at PagelD
16809-10; Doc. 121-2 at PdBel17814-15; Doc. 122-2 &agelD 19145-46; Doc.123-2
at PagelD 20379, 20381; bol124-2 at PagelD 21313-12pc. 125-2 aPagelD 22261,
22263; Doc. 126-2 at PagelD 23323, 23325].

Plaintiffs maintain that TVA did not adess the “responsibility to replant and
remediate” [Doc. 170 § 145Remediation efforts, howevare discussed in TVA’'s BMP
manual, which is incorporated into each of the sector revi®eg ¢.g, Doc. 114-2 at
PagelD 10914-15 & Doc. 114at Page ID 11581-762; Dotl5-2 at PagelD 11772-74,
& Doc. 115-3 at PagelD ¥®3-974; Doc. 116-2 at Pagell?984-85 & Doc. 116-4 at
PagelD 14190-371,; Doc. 117a2PagelD 14404-05 & Dotl17-4 at PagelD 15096-277;

Doc. 118-2 at PagelD 15300-01 & Doc. 118-3 at PagelD 15968-16149; Doc. 119-2 at
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PagelD 16158-60 & Doc. 11®at PagelD 16615-796; Dot20-2 at PagelD 16807-09
& Doc. 120-4 at PagelD 521-802; Doc. 121-2 at Pagelly812-14 & Doc. 121-3 at
PagelD 18952-19133; Doc. 122af PagelD 19143-44 & [@0122-3 at PagelD 20152—-
333; Doc.123-2 at PagelD 20378-79 & D&23-4 at PagelD 219-21300; Doc. 124-2
at PagelD 21311-13 & Dod?24-4 at PagelD 22068-282 Doc. 125-2 at PagelD
22260-61 & Doc. 125-4 at BalD 23130-311; Doc. 126& PagelD 23322-23 & Doc.
126-3 at PagelD 23847-24028].
Further, plaintiffs claim herbicide use wast reviewed appropriately [Doc. 170 11

59, 67, 70, 145]. But, the review of eaclstee explains why herbicides are not expected
to impact drinking water or ground water:

If the pesticide EPA-registered labheéntifies the herbicide as having

a potential to contaminate groundwatide product shall be applied

restrictively in accordance witthe use restrictions for geologic

conditions and applicationtenidentified on the label.
[See e.g, Doc. 114-2 at PagelD 10915; Datl5-2 at PagelD 1I774; Doc. 116-2 at
PagelD 12986; Doc. 117-2 BagelD 14405; Doc. 118-2 RagelD 15301; Doc.119-2 at
PagelD 16160; Doc. 120-2 at PagelD 16809¢.01-2 at PagelD 17814; Doc. 122-2 at
PagelD 19145; Doc.123-at PagelD 20379; @0 124-2 at PagelD 21313; Doc. 125-2 at
PagelD 22262; Doc.2b-2 at PagelD 23324].

Finally, plaintiffs claim that TVA'’s right-bway maintenance will adversely affect

property values and that TVA did not consitlas fact [Doc. 170 § 132]. But NEPA and

CEQ'’s regulations do not require that socioemuic issues be congickd here. NEPA is
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concerned with potential chges to the physical environment caused by the federal
action; it is not concernedith the emotional or economimpacts of that actionMetro.
Edison Co. v. People Against Nuclear Ener§0 U.S. 766, 772—-7@4.983) (concluding
that NEPA addresses the protection of the maysesources that support life, such as air,
land and water, and requires a federal agéo@pnsider only thaseffects which follow
closely from changes in the physical eomiment). Although agencies may consider
factors other than the physical environtnan their environmental reviews, such
consideration is necessary tine NEPA review process gnivhere there is “a primary
impact on the physical environmentBreckinridge v. Rumsfeld37 F.2d 864, 866 (6th
Cir. 1976);see also Goodman Grp., Inc. v. Dishrqd#9 F.2d 182, 185 (9th Cir. 1982).

In sum, after consideringehpresent record under theafnow” standard of review,
the Court cannot find that TVA’s decisionathimplementation of the 2012 vegetation
maintenance project falls within the CE fmutine operation, maintenance, and minor
upgrading of existing TVA falities was arbitrary and capricious. Indeed, it appears to
the Court that TVA took the qaisite “hard look” at the environmental consequences of
the project before taking actiol€f. Lichterman v. Pickigk Pines Marina, Ing.No. 1:07-
CV-245-SAA-JAD, 2007 WL 487586 (N.D. Miss. Dec. &007) (finding likelihood of
success on merits of NEPA claim becauseetheais no evidence ime record that TVA

“contemplated or evaluatedittion of cutting trees).
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IV.  Conclusion

For the reasons explained, the Court WENY as moot Plaintiffs’ Motion for
Permission to File Supplemental Brief ®WA’s Motion for Summary Judgment [Doc.
202] andGRANT Tennessee Valley Authority’Motion for SummaryJudgment on
Count Il (the NEPA Count) othe Second Amended Complaioc. 129]. Plaintiffs’
NEPA claim will be DISMISSED, and the Clerk of Court will b®IRECTED to

CLOSE this case.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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