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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

DONNA W. SHERWOODet al,

)
)
Plaintiffs, )
)
V. ) No.: 3:12-CV-156-TAV-HBG
)
TENNESSEE VALLEY AUTHORITY, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This civil action is bfore the Court on the Rert and Recommendation of
Magistrate Judge H. Bruce Guyton, enteoedMarch 1, 2016 [Doc350] (the “R&R”),
which addresses Plaintiffs’ Application fékttorney Fees, ExperWitness Fees, and
Other Expenses Pursuant to @85.C. § 2412 [Doc. 278]After considering plaintiffs’
request, Magistrate Judge Guyton recomadse that the Court deny Plaintiffs’
Application for Attorney Fee€Expert Witness Fees, andh@t Expenses Pursuant to 28
U.S.C. 8§ 24121f.]. Plaintiffs filed objections tadhe R&R [Doc. 351], and defendant
responded [Doc. 353]. For the reasonat tfollow, plaintiffs’ objections will be
overruled and the applicati¢poc. 278] will be denied.

l. Standard of Review

A court must conduct de novoreview of those portionsf a magistrate judge’s
report and recommendation to i a party objects unless the objections are frivolous,
conclusive, or generalSee28 U.S.C. § 636(b)(1); Be R. Civ. P. 72(b)(3)Smith v.

Detroit Fed’'n of Teachers, Local 23829 F.2d 1370, 137&th Cir. 1987);Mira v.
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Marshall, 806 F.2d 636, 637 (6th ICiL986). “Objections dispimg the correctness of the
magistrate’s recommendation, but failing tesiy the findings believed to be in error
are too general and therefore insufficientamtec, Inc. v. Ansp896 Fed. App’x 516,
519 (6th Cir. 2008) (citingpencer v. Bouchaydl49 F.3d 721, 725 {6 Cir. 2006)). In
addition, “absent compelling reasons,” partieay not “raise at thdistrict court stage
new arguments or issues that were not presented to the magistkdter”v. United
States 200 F.3d 895, 902 n.1 (6th Cir. 2000) (citidgited States v. Water4d58 F.3d
933, 936 (6th Cir. 1998)kee also Marshall v. Chater5 F.3d 1421, 1426-27 (10th Cir.
1996) (“[l]ssues raised for the first time iretbbjections to magistejudge’s report and
recommendation are deemed waived.”). The Court “may accept, reject, or modify, in
whole or in part, the findings or recommendat” made by the magistrate judge. 28
U.S.C. § 636(b)(1).
1. Analysis'

Plaintiffs assert that Magfrate Judge Guyton was in erio finding that plaintiffs
are not “prevailing parties,” and conseqtlhg, in recommending denial of their
application for ées and expensés.As part of this objection, plaintiffs argue that

Magistrate Judge Guyton shduhave considered their supmental brief [Doc. 347-1]

! The Court presumes familiarity with théstion and the R&R issued in this case [Doc.
350].

% The Court notes that plaiffé submitted thirty numbered paragraphs as their objections
to the R&R [Doc. 351]. Many of the numbdr@bjections contain overlapping arguments.
Rather than addressing each objection separately;dhrt addresses all objections in its overall
analysis.
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and should have alleed discovery before analywy the viability of plaintiffs’
application. The Court wilfirst address these objectiorand will thenturn to the
ultimate issue, that is, whethegpitiffs are a prevailing party.

A.  Supplemental Brief

On Februaryl7, 2016, plaintiffs filed a Motiorio File Supplemental Brief on
“Prevailing Party” Status [Doc. 348] pursuantiocal Rule 7.1(d).Defendant responded
in opposition [Doc. 348]. Magistrate Jud@aiyton issued an order denying plaintiffs
leave to file the supplemental brief andtisig that “the brief does not call the Court’s
attention to any new delopments that occurred afteraRitiffs filed their initial motion
for attorney’s fees” and that “does not discuss new additional information not
already before the Court for itsemideration” [Doc. 349 p. 2].

Plaintiffs then filed the same suppleménaef in support of its objections to the
R&R and ask the Court to consider it [Doc2B5 The Court finds that the magistrate
judge correctly deniethe motion to file thesupplemental brief because the brief contains
arguments that are duplicative of othernfiy¢ in the record, including in plaintiffs’
objections to the R&R [Doc. 35%]. The Court, therefore, will not consider this
supplemental brief and overrules plaintiftdjection regarding theonsideration of the

supplemental brief.

% The Court notes that because the arguments are duplicative, even if the Court were to
sustain this objection, it wouldot change the outcome ofetfCourt’s decision to deny the
application for attorney fees.

3



B. Discovery

Plaintiffs assert that Magjirate Judge Guyton should have allowed discovery in
the consideration of plaintiffs’ applicatiorin particular, plaintiffs point to their Motion
to Permit Discovery [Dac245] and note that:

The Court's earlier order limiting attisallowing discovery was based on

the premise that the case was beingerged on the ‘admistrative record’

allegedly prepared by TVA, but giveahe ruling of the Court of Appeals,

and with TVA now admitting that theris no such administrative record,

there is and was no valid reason to deny discovery
[Doc. 351 | 29]. As defendant points outaiptiffs never requested discovery in the
context of their application. Plaintiffs’ Mion to Permit Discovery [Doc. 245] was filed
before this Court on Decemb29, 2014, and deed on August 252015, because the
Court determined that plaintiffs’ NEPA claimnsoot [Docs. 276, 277]Plaintiffs did not
file their application for attorney fees tilrSeptember 4, 2015 [&. 278], which was a
week after the Court denied plaifgi discovery motion [Doc. 245].

While plaintiffs have filed several motions requesting additional discovery
throughout this litigation, platiffs did not renew such motis in the context of their
application. The magistrate judge is undewohbbgation to revisimotions already denied
by the Court. Should plaintiffs have desliradditional discovery in the context of their
application, they needed tequest it. Because the requis discovery was not before

the magistrate judge, and because plaintiffge not put forth anfjcompelling reasons”

for considering the new argument, the Countdl§ that this argumems without merit.



Murr, 200 F.3d at 902 n.1. Consequenthaimptiffs’ objection regeding discovery is
overruled.

C. Prevailing Party

Plaintiffs’ primary objection is that theagistrate judge erred in determining that
they are not the prevailing party, ane &nus not entitled to attorney fees.

Plaintiffs filed their application pursuatd 28 U.S.C. § 2412, or the Equal Access
to Justice Act (“EAJA”). Under the EAJAq party in a civil action who brings suit
against any agency tiie United States and the prevailing party in the litigation may
move for attorney’s fees, cgstand other expenses. 28 U.S.C. § 2412(a)(1). A court
must award fees and expenses to the neggparty “unless the court finds that the
provision of the United Statesas substantially justified dhat special circumstances
make an award unjust.d. 8 2412(d)(1)(A). Magistrateudige Guyton determined that
plaintiffs are not prevailing parties and thdsclined to reach whether defendant was
substantially justified in its actions.

The Supreme Court has held that a piiimust “receive at least some relief on
the merits of his claim befotee can be said to prevailBuckhannon Bd& Care Home,
Inc. v. W. Va. Dep't of Health & Human Re&832 U.S. 598, 605 (2001¥ee also
Marshall v. Comm’r of Soc. Sec444 F.3d 837, 840 (6th Ci2006) (applying the
Buckhannordefinition of “prevailing p&y” to the fee-shifting pvision of the EAJA).

A litigant “need not prevail on atllaims; rather, he need orisucceed on any significant

issue in litigation which achieves some bendig parties sought in bringing suit.”



O’Neill v. Coughlan 490 F. App'x 733, 735 (& Cir. 2012) (quotingHensley v.
Eckerhart 461 U.S. 424, 433 (1983)). This edlimay be during the litigation or at the
conclusion of the litigationStivers v. Pierce71 F.3d 732, 75(th Cir. 1995).

In Buckhannonthe Supreme Court rejected wihnats called the “catalyst theory,”
which “allow[ed] an awat where there is no judiciallpanctioned change in the legal
relationship of the parties.” 532 U.S. at G@®ting that it is not appropriate to award
fees to a plaintiff when a ogplaint withstands a motion ttismiss). The Supreme Court
noted that “[a] defendant’s voluntary changeonduct, althougperhaps accomplishing
what the plaintiff sought toachieve by the lawsuit, d&s the necessary judicial
imprimatur on the change.”ld. at 605. Consequently, ind®r to gain prevailing party
status, there must be “judicially sanctionethterial alteration of the parties’ legal
relationship.” Binta B. ex rel. S.A. v. Gordpil0 F.3d 608, 62@th Cir. 2013).

“IN]Jo material alteration ofhe legal relationship between the parties occurs until
the plaintiff becomes entitletb enforce a judgment, casrst decree[,] or settlement
against the defendant.Dillery v. City of Sandusky398 F.3d 562, 570 (6th Cir. 2005)
(citing Farrar v. Hobby 506 U.S. 103, 113 (1992)pee also Klamath Siskiyou Wildlands
Ctr. v. U.S. Bureau of Land Mgmt89 F.3d 1027, 103{9th Cir. 2009) (citation
omitted) (a material alteration must allowne party to require the other party to do
something it otherwise would nbe required to do”). A ‘curt must formally indicate
that the plaintiff is entitled somectual relief—legal or equitable—imrder to establish a

material alteration.” Klamath Siskiyou Wildlangs589 F.3d at 1031 (emphasis in



original) (citation omitted) (noting that aedaratory judgment would suffice). “The
form in which the relief comes is less import#rdn that it be the lief the plaintiff sued
to get.” Id. at 1030.

The Court finds that the following three@imstances must apply for plaintiffs to
gualify as a prevailing party: (1) plaintiffeceived some relief sght in the litigation;
(2) there is a material alteration of the legalationship of the parties; and (3) that
alteration is judicially sanctionedSee Buckhanngrb32 U.S. at 605Klamath Siskiyou
Wildlands 589 F.3d at 1031Dillery, 398 F.3d at 570. Theo@rt notes, however, that
these three circumstances oagrin some respects.

In their objections, plaintiffs argue thtétey receivedwo forms of relief sought.
First, the Sixth Circuit ordered defendantdompile and file theorrect administrative
record? Second, defendant susgled the fifteen-foot ruleThe Court will address each
of these arguments in turn.

1. Administrative Record

As to the first form of relief, plaintiffargue that they souglin order requiring
defendant to compile and fitbe correct administrative recordPlaintiffs note that they
alleged in their complaint thahe checklists defendant claimed were the administrative

record were not, and thatfdadant denied those allegation in its answer [Doc. 351 { 15;

* Defendant notes that when briefing before thagistrate judge, plaintiffs did not make
this assertion with theame specificity that they do ndivoc. 353 p. 2 n.1]. Defendant argues,
therefore, that plaintiffs waived this argumeid.]] The Court finds, however, that because
plaintiffs did raise this argument previoyskven though the argument was not as developed,
plaintiffs have not waived it.
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see alsdDocs. 62, 74]. Plaintiffs also point othtat they appealed this Court’s finding
that defendant has submitted f{w@per administrative recolf@oc. 3517 7]. Plaintiffs
argue, therefore, the question of whetherdtwrect administrative record was filed was
at “the heart of the merits of the case” dhdy received relief wdn the Sixth Circuit
found the defendant filed the incorrect recandl ordered them to compile and file a new
one [d. § 15].

The Court notes, however, that plaintifiever sought relief in the form of a
determination that defendantddnot file the correct adminrsitive record, oin the form
of a remand to order defendant to file twerect administrativeecord [Doc. 62 pp. 43—
44]. See Klamath Siskiyou Wildlands89 F.3d at 1030 (notinthat to be prevailing
party, plaintiff must receive “relief the plaifftsued to get”). The tef plaintiffs sought
in their complaint was: (1 a declaration that defendant violated the National
Environmental Policy Act (“NEPA”) by imgmenting the fifteefioot rule without
issuing an Environmental Impact Statemefl$”); and (2) injunctive relief precluding
defendant from utilizing the fieen-foot rule until it conductedn EIS [Doc. 62 pp. 43—
44).

Plaintiffs argue that because the Six@ircuit determined that defendant was
incorrect in denying an alletian in plaintiffs’ complaint,that affords plaintiffs with
relief they sought. They assert that the rsgte judge erred in finding that plaintiffs
were not prevailing parties evéimough they prevailed on thissue—a major issue in the

litigation [Doc. 351 1 5].



Plaintiffs’ complaint is forg-five pages long and caaibs one-hundred-thirty-six
paragraphs of allegations, maof which defendant denigdocs. 62, 74]. The Court
will not find that a determinain that defendant was incorr@ctdenying arallegation, or
even several allegations, is sufficient to dinte “some relief” acontemplated in the
context of awardingattorney fees. Buckhannon 532 U.S. at 605see also Klamath
Siskiyou Wildlands589 F.3d at 1031 (noting that teemust legal, equitable, or
declaratory relief). Plaintiffseceived none of the actualieé they requested through the
Sixth Circuit’s remand or this Courttgder in response to the remand.

The Court findsCitizens for Better Forestry Whnited States Department of
Agriculture, 567 F.3d 1128 (9th Ci2009), illustrative on this point. In that case, the
Ninth Circuit held that the defendant violats&PA, but remanded thease to the district
court for it to consider in #first instance whether imative relief was appropriated.
at 1130. Before the district court made tkhatermination, the defendant withdrew the
challenged rule.ld. The plaintiffs argued that thewere prevailing parties “because
[they] received a ruling from lie Ninth Circuit] that [thedefendant] violated [their]
rights under NEPA.”Id. at 1132. The Ninth Circuit repéed this argument because the
plaintiffs “never received a formal declavat judgment or other relief from [the Ninth
Circuit] or any other court.'1d.

Here, the argument that plaintiffs receivetief sought has even less merit than in
Citizens for Better Forestryln this case, the Sixth Cintulid not rule on the question of

whether defendant violated NEPA. Althoutjie Sixth Circuit’s decision that defendant



did not file the correct admistrative record was a “favorable determination on a legal
issue,” it cannot substitute for “a form of judicial reliefld. at 1133 (citingHewitt v.
Helms 482 U.S. 755, 760, 763 (1987)).

The Court finds, therefore, that the dataation that deferaht did not file the
correct administrative record, and orderindedeant to file the awect record, did not
afford plaintiffs any relief sought. Thuthe alleged relief cannot be a basis for their
status as prevailing plaintiffs.

2. Suspension of the Fifteen-Foot Rule

The Court now turns to plaintiffs’ secoacdgument that they received relief sought
because defendant suspendeditte=n-foot rule. The suspsion of the fifteen-foot rule
is a form of relief that plaintiffs actually gght in this litigation. The Court, therefore,
turns to whether this relief salted from a judicially sanctiodematerial alteration of the
parties’ legal relationship.

Plaintiffs argue that defend&‘has admitted over and ewvagain in pleadings filed
in this action, that it suspended the 15-fadé to ‘comply with’the ruling of the Court
of Appeals” [Doc. 351 25 (citing court docun®ih They contendherefore, that the
Sixth Circuit’'s ruling and teé ruling of this Court havethe necessary “judicial
imprimatur,” and this is not a situation whesedefendant voluntarily changed conduct
[1d.].

In response to that argument, defendstates that it “doesot contend that its

suspension of the 15-foot rukeas not influenced by the »>@8h Circuit’'s order and this
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Court’s order on remand” [Doc. 353 { 25]. dpée that, defendant argues, the orders did
not require defendant to suspend tHe-rameaning the suspension was voluntaa).[

Although plaintiffs receivedthe relief they sued for, itker the Sixth Circuit, nor
this Court, “formally indicate[d] that [plaintiffs were] entitledd suspension of the
fifteen-foot rule. Klamath Siskiyou Wildland$89 F.3d at 1031. The Court again finds
Citizens for Better Forestjlustrative here. In that castihe Ninth Circuit actually ruled
that the defendant violated NEPACIitizens for Better Forestry567 F.3d at 1133.
Despite that, because no court specifically mddghe defendant tsuspend the rule, the
Ninth Circuit’s finding was only &avorable statement of law.Id. (citation omitted).

Here, even if the Court assumes that defendant suspendedetiselely because
of the rulings in this Court ahin the Sixth Circuit, neithezourt specifically ordered that
defendant suspertie fifteen-foot rule. Consequentlihe Court finds that defendant’s
decision to suspend the ruleswaoluntary and cannot providebasis for plaintiffs’ status
as the prevailing partyBuckhannon532 U.S. at 605

In sum, the Court finds that plaintifése not a prevailing party and are not entitled
to attorney fees. The @d, therefore, overrulgdaintiffs’ objection.

[Il.  Conclusion

Accordingly, upon a careful antle novoreview of the record and the law, the
Court finds that the recommendations contained in the R&R are correct. Plaintiffs’
objections [Doc. 351] ar®VERRULED. The CourtACCEPTS in whole the R&R

[Doc. 350] and incorporates it into thidemorandum Opinion and Order. The Court
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DENIES Plaintiffs’ Application for Attorney Fees, ExperWwitness Fees, and Other
Expenses Pursuant to 283.C. § 2412 [Doc. 278].

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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