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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

DONNA W. SHERW@DD, et al., )

Plaintiffs, ))
V. ; No.: 3:12-CV-156-TAV-HBG
TENNESSEE VALLEY AUTHORITY, ))

Defendant. ))

MEMORANDUM OPINION

This civil action is before the Coudn the following motions: (1) defendant’s
Motion for Judgment in Plafiifs’ Favor [Doc. 378]; (2) @intiffs’ Motion for Sanctions
and an Evidentiary Hearing [Doc. 397]; (3apitiffs’ Motion for Discovery [Doc. 399];
(4) plaintiffs’ Motion for Leave to File Fotlt Amended Complaintral to Join Additional
Plaintiff [Doc. 401]; (5) defendant’s Motion fdntry of Order or Hearing [Doc. 405]; (6)
plaintiffs’ Motion for Approvalto File FOIA Response re Woodward Instructions or Lack
of Instructions [Doc. 408]; and (7) plaintiffislotion for Approval toFile FOIA Response
re TVA’s Instructions to Suspend the 15-Féuile and/or Revert to Previous Practices
[Doc. 424]. The patrties filed several resporesed replies in connection with the pending
motions [Docs. 392, 394, 400,44, 407, 410, 413-1, 414-17The Court held a hearing
to address these motions &ime 26, 2017 [Doc. 421].

For the reasons discussed herein, the Gellirt(1) grant in partand deny in part
defendant’s Motion for Judgment in Plaffgi Favor [Doc. 378];(2) deny plaintiffs’

Motion for Sanctions and an Eentiary Hearing [Doc. 397]3) deny plaintiffs’ Motion
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for Discovery [Doc. 399]; (4) deny plaintiffdMotion for Leave to File Fourth Amended
Complaint and to Join Additioh&laintiff [Doc. 401]; (5) grahin part and deny in part
defendant’s Motion for Entry of Order or kieng [Doc. 405]; (6) deny plaintiffs’ Motion
for Approval to File FOIA Response re Woodwadnstructions or Lack of Instructions
[Doc. 408]; and (7) deny plaintiffs’ Motion féxpproval to File FOIA Response re TVA'’s
Instructions to Suspend the 15-Foot Rule anB@vrert to Previous Practices [Doc. 424].
l. Background

This litigation started in @2, when plaintiffs suedefendant for violating the
National Environmental Policy Act (“NEPA"42 U.S.C. 88 4321-4370m-12. Plaintiffs
alleged that defendant violated NEPA by pot¢paring and publisng an environmental
impact statement (“EIS”) prior to implememgi a new policy, referred to in this litigation
as the “the 15-foot rule.See Sherwood v. Tenn. Valley Aud42 F.3d 400, 402 (6th Cir.
2016). After several rounds of litigation inglCourt and in the Court of Appeals for the
Sixth Circuit, this matter iback before the Court on renthfrom the Sixth Circuit [Doc.
356]. The Court presumesnfdiarity with this action baed on the Court’s previous
opinions and orders as well as the Sixtinc@it's opinions. The Court will, however,
provide some background asttee most recent appeal atigk issues currently pending
before the Court.

When this matter was on remand befois @ourt after the first appeal, defendant
moved to dismiss the case as moot [Doc. 28%%erting that it had suspended use of the

fifteen-foot rule and reverted to the right-okymaintenance practices that were utilized



prior to the introduction of #hfifteen-foot rule [Doc. 276 [£]. Defendant provided the
Court with declarations frodacinda B. Woodward, Senidice President of Transmission
and Power Supply of TVA, atténg to the suspermn of the rule [Dos. 233-1, 240-1].
The Court granted defendantisotion and dismissed the caa® moot [Docs. 276, 277],
and plaintiffs appealed that deaoisito the Sixth Circuit [Doc. 286].

On this second appeal, the Sixth Circorovided that even if defendant had

formally abandoned the 15-fontle, “evidence in the recosliggests that [defendant] has
not reverted back to the rigbt-way practices it used befoaglopting the rule” [Doc. 356
p. 8]. The Sixth Circuit determined that soewedence in the recosliggested that the 15-
foot rule has some continuing effect atidbrefore, that the case was not meatat 8—9].
In making this finding, the SiktCircuit relied on declaratns by Billy Anderson, Shiras
Walker, and Anthony King, whbh plaintiffs submitted$ee idat 6-11]. Furthermore, the
Sixth Circuit found that defendant’s “promise perform NEPA review before changing
its buffer-zone maintenance policies is not adequate assuranteat its challenged
conduct will not recur”ld. at 10]. The Sixth Circuit furthedetermined that “the record
shows more than a ‘mere posktii that defendant’s challeged conduct will recur (or is
continuing)” d.]. The Sixth Circuit then remandelde case, providing that this Court
should require defendant to compile an adstrative record of itslecision to implement
the 15-foot ruleld. at 11].

Defendant filed its administrative recordeebruary 13, 2017 [@cs. 360-76]. On

March 10, 2017, defendant filed a Confessioduafgment in Plaintiffs’ Favor [Doc. 377]



and a Motion for Judgment in Plaintiffs’ Fa®@oc. 378]. In defendant’s confession of
judgment, defendant consentsetatry of a judgment declag that its impementation of
the 15-foot rule violated NEPA [Doc. 377 p. Ipefendant also infas the Court that it
has published notice in the Federal Register that it is preparing a programmatic, system-
wide EIS of its transmissioime right-of-way vegetation mai@nance practices. One of
the alternatives defendant wétudy in that EIS encompasses the level of tree clearing
specified by the challenged 15starule. Defendant also cadses judgment in plaintiffs’
favor and consents &ntry of judgment as requestedpiaintiffs’ controlling complaint.
Defendant attached a proposed judgmenmtstanotion for the Court’s review [Doc. 379-
1].

In response, plaintiffs argue that thdial proposed injunction, although it mirrors
the relief requested inéhcomplaint, does go far enoughight of the defendant’s actions
throughout the pendenoy this litigation. Specifically, @intiffs point out that defendant
previously informed the Court that it had susged the 15-foot rule andverted to its past
vegetation management practiogben it had not in fact dors®. Since defendant’s initial
filings asking the Court to issue judgmentpirintiffs’ favor, the parties have presented
several versions of proposegunctions for the Court’'s regw. While the parties have
narrowed the issues the Court must determine regarding the terms of the injunction, the
parties have not agreed on several terms of the injunction.

Plaintiffs have also filed a motion tamend their complairtb add an additional

plaintiff [Doc. 401], a motion for sanctions f©. 397], a motion fodiscovery [Doc. 399],



and two motions for leave to file FOIA respeagDocs. 408, 424]. Defendant also filed
a motion for entry of order or hearing [Dat)5], which essentially narrows the issues
regarding the terms of the injunction. T&eurt will first address plaintiffs’ motion to
amend. The Court will then turn consider the parties’ arguments regarding the terms of the
injunction. Finally, the Court will addregdaintiffs’ motion for sanction, motion for
discovery, and motion to file the FOIA response.
Il. Plaintiffs’ Motion to Amend

Plaintiffs move to amend their complaintadd Billy J. Anderson as a plaintiff and
to seek equitable relief for hif. Plaintiffs assert thatlefendant's destruction of
Anderson’s orchard played a ¢&i role in the second apglein that the Sixth Circuit
recognized that defendant destroyed Andersorchard six months after it advised this
Court that it had suspended the 15-foot ruid eeverted to its prior practices. Plaintiffs
seek relief for Anderson in tHerm of a Court order requiring defendant to “re-plant Mr.
Anderson’s orchard with trees mature enotmltbear fruit and nuts” [Doc. 402 p. e
alsoDoc. 401-1  157].

Aside from the situations described indéeal Rule of Civil Procedure 15(a)(1),
which do not apply here, “a party may améisdgpleading only with the opposing party’s
written consent or the court’s leave.” Fed.QRv. P. 15(a)(2). “hie court should freely

give leave,” however, “when justice so requiredd. Leave is appropriate “[ijn the

1 The Court notes that plaintiffs initialipoved to add additional amendments. In their
reply brief, however, plaintiffsescinded those requests analtesi that the Court should only
consider whether to add Anderss claims [Doc. 413-1 p. 7].

5



absence of . . . undue delay, bad faith or dijateotive on the part dhe movant, repeated
failure to cure deficiencies by amendmeptsviously allowed, utue prejudice to the
opposing party by virtue of allowance of the amendment, [or] fublitthe amendment.”
Leary v. DaeschneB49 F.3d 888, 905 (61ir. 2003) (quoting-oman v. Davis371 U.S.
178, 182 (1962)). “Amendment of a comptais futile when the proposed amendment
would not permit the complaint survive a motion to dismiss.Miller v. Calhoun Cty.
408 F.3d 803, 807 (6th Cir. @B). Pursuant to Federal RuéCivil Procedure 20(a)(1):
Persons may join in one action as plaintiffs if:
(A) they assert any right to religbintly, severally, or in the
alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or

occurrences; and

(B) any question of law diact common to all plaintiffs will arise
in the action.

Fed. R. Civ. P. 20(a)(1).

Defendant argues that the proposed amemtito add Anderson as a plaintiff and
seek relief on his behalf is futile because, according to defendant, the equitable relief
plaintiffs seek to add for Anderson is rastailable under NEPA. In considering whether
the Court may order defendant to re-plant Asda’s orchard, the Court is cognizant that
“[u]nless a statute in so many words, ordbgecessary and inescapainiference, restricts
the court’s jurisdiction in equity, the full scope of that juritidic is to be recognized and
applied.” Weinberger v. Romero-Barceld56 U.S. 305, 313 (1982) (citation omitted).

NEPA violations are “subject to traditionabatlards in equity fainjunctive relief,” and



in crafting an injunction, “curt[s] must balare the equities between the parties\.
Cheyenne Tribe v. NortpB03 F.3d. 836, 842 (9th Cir. 2007Courts must also “give due
regard to the public interest,” which incled&giving due regard tthe protection of the
environment and the welfare tife affected” partiesld. at 842—43. In addition, courts
“should take care not to craft a remedy tbatends beyond what NEPA itself and its
implementing regulations requireNat’l Audubon Soc'’y v. Dep’t of Nav§22 F.3d 174,
202 (4th Cir. 2005).

NEPA “seeks to guarantee psss, not specific outcomesMassachusetts v. U.S.
Nuclear Regulatory Comm/i708 F.3d 63, 67 (1st Cir. 2013NEPA does not “require(]
that action be taken to mitigate the adbeeeffects of major federal actiondRobertson v.
Methow Valley Citizens Counci90 U.S. 332, 353 (1989)In addition, it “makes no
provision for awarding damagesdrestitution to a private partyPye v. Dep’t of Transp.
of Ga, 513 F.2d 290, 293 (5th Cir. 1975). Furthere, courts often find that no remedy
is available under NEPA if a projectssbstantially or entirely complet&ee, e.g., Mont.
Wilderness Ass’'nv. Fyy08 F. Supp. 2d 1032, 1037 (D. M02006) (noting that “a NEPA
violation will usually result in a simple remand of the issue to tka@agbefore any action
has taken place,” but that in some casesetlis “no remedy,” such as “when a NEPA-
violating timber harvest haalready been completed”jge also Pub. Interest Research
Grp. of Mich. (Pingam) v. Brinegab17 F.2d 917, 918 (6t@®ir. 1975) (per curiam)
(finding that the district court did not abutsediscretion in denymmotion for preliminary

injunction where project wasubstantially complete).



Plaintiffs contend that the questionwlhether the Court should provide Anderson
with the proposed relief is not properly beftine Court at this juncture [Doc. 413-1 p. 3].
Rather, plaintiffs argue that the only qties here is whether the Court should permit
Anderson to join the case and make his atiega. The Court notes, however, that private
litigants fail to state a claim under NEPA whreguesting relief thas inappropriate under
the statute See United States v.,489.58 Acres of Land55 F. Supp. 192, 203 (E.D.N.C.
1978) (holding that litigant feed to state a claim under NER#ecause “private litigants
can recover no money damages for an agencytsddo file an EIS, even if required”).

Although plaintiffs are not seeking mgndamages for Andeos, the Court finds
that the relief plaintiffs seek for Andersdaxtends beyond what NEPA itself and its
implementing regulations require.’See Nat'| Audubon So¢'¥i22 F.3d at 202. The
proposed individual relief for Anderson, altlgbuframed as injunctes relief, is akin “to
mitigat[ing] the adverse effects [a] major federal action[],” and NEPA does not require
such mitigation. See Robertser90 U.S. at 353. As sucAnderson’s proposed claims
would not survive a motion tdismiss because the requeestadditional relief is not
available under NEPASee 45,149.58 Acres of Lab5 F. Supp. at 203.

In addition, defendant argues thdlowing the amendment would be unduly
prejudicial because adding Anderson as anpféwould effectively add a separate legal
claim at a late stage in this litigation [Doc. 40°/5]. Furthermorejefendant provides that
“Anderson is free to bring his awlawsuit against [defendant]id. at 6]. In response,

plaintiffs contend that “anoth&ourt should [not] be forced to come to grips with the facts



that this Court and the Court of Appeals already familiar with” [Doc. 413-1 p. 5]. The
Court notes, however, that sholdderson file a separate sintthe Eastern District of
Tennessee, that suit would be deemed relat#ite instant action and the Court would be
assigned to the case. As such, another ce@ding to familiarize itdf with the facts at
issue is not a valid concern.

Plaintiffs also assert thdtey are not asking the Cotwtfurther delay the resolution
of the “current litigation” [d. at 5]. Rather, they argue tlf#te rest of the current litigation
shouldnot await the resolution of MANnderson’s individual claims’l{l.]. Based on these
arguments, it appears that plaintiffs recagnihat Anderson’s proposed claims are
somewhat distinct from those already before@ourt. Consequently, the Court finds that
it would be more appropriate for Andersonbiang his claims in a separate suit. This
action has been pending before the Court sifd2 2and adding Anders@s a plaintiff in
this matter would only prolong this ligion and would causendue prejudice to
defendant. Furthermore, both parties agreettieatlaims before the Court can be resolved
upon the Court’s determination of the current pending motions., &ddsg Anderson as
a plaintiff would preclude the @at from resolving the action #tis juncture. In addition,
the Court finds that Andersorowld not be prejudiced by tli&urt’s holding as Anderson
may pursue his claims in a separate actiGonsequently, the Cauwill deny plaintiffs’

motion to amend [Doc. 401].



[ll.  Injunctive Relief

Defendant moves the Court to enter judgment in this cag®aintiffs’ favor
pursuant to Federal Rule of Civil Proceells8 [Doc. 378] based on its confession of
judgment [Doc. 377]. The Cauwill grant defendant’s Motiofor Judgment in Plaintiffs’
Favor [Doc. 378]. The Court will also gtadefendant’s Motion for Entry of Order or
Hearing [Doc. 405] to th extent that the Cowill enter judgment irplaintiffs’ favor and
issue an injunction order.

Consequently, pursuant tofdedant’s confession of judgment, the Court finds that
defendant’s implementation of the 15-foot rulelated NEPA, as well as its implementing
regulations, because it was a major federabadignificantly affectig the quality of the
human environment and was not properly studieder NEPA prior téts implementation.

As to the appropriate injunctive relief, the Coustes that the parties have provided several
versions of proposedjimctions and, ultimately, defendant largely agrees to the terms of
the injunction in plaintiffs’'second proposed order [Doc. 404-2] with a few objections.
Therefore, the Court will include in thgumction the terms the parties agree on.

The remaining issues before the Court régy the terms of the injunction are: (1)
what standard to include for defendant’'g@®tion management practices; (2) whether to
include a spending-reporting requirement; &Jdwhen the injunction should dissolve.

The Court will address each of these issues in turn.
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A. Standard for Defendant’s Veg¢ation Management Practices

The parties have proposed several pidérstandards to restrict defendant’s
vegetation management practicégring the injunctive period. In plaintiffs’ second
proposed injunction order, plaintiffequested the following language:

TVA will leave the existing trezin the wire zone sohg as they do not pose
animmediate hazartb the transmission lines.

TVA may remove or trim any tress inethvire zone of the right-of-way, in
accordance with its contract righ that it deems to present emmediate
hazardto its transmission lines.

IT IS FURTHER ORDERED that wherTVA has previously allowed a
given landowner to trim his or her avirees, TVA shall continue to do so
except that TVA will have the right immediately remover trim any tree
that it seems to present anmediate hazardbo its transmission lines [Doc.
404-2 p. 3 (emphasis added)].

In response to this proposal, defendaohtends that the standard “immediate
hazard” does not comply with &eral Rule of Civil Proceder65(d), as defendant argues
that the standard is not suifently detailed. Consequentlgefendant suggests either:

(1) replacing “immediate hazard” wittany tree that, at the time of
removal, is within 20 feet ofry conductor with the distance being
determined at maximum design saglwat could when falling strike
a structure or come within 5 fegftany conductor lower than 200-kV,
or within 10 feet of any conduct@00-kV or higher, with the distance

being determined at maximum design sag”; or

(2) defining “immediate hazard” to meantree that meets that criteria
[Doc. 405 p. 2].

While maintaining that the fimediate hazard” standard is appropriate, plaintiffs

propose a third standard irsppnse to defendant’s propasdlhey submit that the Court
11



should take into accotithe North American Electric Rability Corporation’s (“NERC”)
reliability standard kawn as FAC-003-3 §eeDoc. 411-1]. This standard requires
defendant, and other companiessmitting high-voltage eleatity, to maintain minimum
vegetation clearance distances on theghhioltage lines. The required clearance
distances vary with elevation and voltage. mI&s point out that at the typical elevation
for Knoxville, the minimum clearance for 500k¥/5.25 feet and for 161kV, it is 2.09 feet.

In determining whiclstandard to apply, the Couril\first discuss the specificity
requirements applicable to injunction orders. The Court will thecuss the following
standards in turn: (1) defendant’'s propsstandard; (2) plaintiffs’ proposed NERC
standard; and (3) plaintiffs’ proposed “immediate hazard” standard.

1. Specificity Requirements for Injunctions

Federal Rule of Civil Procede 65(d) requires that anjunction “state its terms
specifically” and “describe in reasonable detail the act or acts resined or required.”
Fed. R. Civ. P. 65(d)(1)(B)—(C). Such spmtiy is required to “prevent uncertainty and
confusion on the part of thosecéd with injunctive orders .'Schmidt v. Lessard14 U.S.
473, 476 (1974). In explaining the fundarta policies underlying Rule 65(d), the
Supreme Court has provided that “judic@ntempt power is a potent weapon,” and
“[wlhen it is founded upon a decree too vaguddounderstood, it cdme a deadly one.”
Int'l Longshoremen’s Ass’n, LocaP21 v. Phila. Marine Trade Ass'389 U.S. 64, 76

(1967).

12



While courts must state umction terms specifically, it isot necessary for courts
to “identify every conceivable act thabuld be covered by an injunctionDelphi Auto.
PLC v. AbsmeieNo. 15-CV-13966, 201%9/L 1156741, at *5 (E.DMich. Mar. 24, 2016).
Rather, “the fair notice requirement of Ru&(d) must be applied ‘in the light of the
circumstances surrounding (thguinction’s) entry: the reliefought by the moving party,
the evidence produced the hearing on the injuncticemd the mischief that the injunction
seeks to prevent."Common Cause v. Na@r Regulatory Comm;n674 F.2d 921, 927
(D.C. Cir. 1982) (quotingJnited States v. Clstie Indus., Ing.465 F.2d 1000, 1007 (3d
Cir. 1972)). Courts are “entitled to expect tfat] injunction would be interpreted with a
modicum of common senselnited States v. ITS Fin., LL.692 F. App’x387, 398 (6th
Cir. 2014). Furthermore, “[tihé&anguage of the injunction ed only be as specific as
possible in light of the commercial environm@mwhich it arises, sth that a reasonable
person could understand what conduct is proscribddélphi Auto. PLC 2016 WL
1156741, at *5 (citingVledtronic, Inc. v. Bend&®89 F.2d 645, 64&th Cir. 1982)).

2. Defendant’s Proposed Standard

In opposition to plaintiffs’ proposedimmediate hazard” standard, defendant
proposes a new standard, which would permit retnove any tree tha within 20 feet
of a conductor. Defendant asserts that the mapd this standard is to identify with
reasonable specificity thoseeés that may be removed dwithe injunctive period.
Defendant provides that it created this standard after considering which trees pose a hazard

to safety and reliability in light of defend&multi-year vegetation management schedule.
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Defendant contends that this standard, @ipwith its projected budget, sufficiently
circumscribes the number of trees itlwut during the injunctive period.

While defendant’s proposetkfinition provides specific standards, the fair notice
condition of Rule 56(d) requires consideratadrithe injunctive relief plaintiffs seekSee
Common Caus&74 F.2d at 927. Plaintiffs seék enjoin defendant from engaging in
vegetation management practices that aomtrary to its praees prior to the
implementation of the 15-foot rule. Plaintiissert that defendant’s proposed standard is
inadequate because it is notiime with defendans prior practices. Indeed, defendant has
not represented to the Court that thisvnproposed standard encompasses its prior
practices. Rather, this appears to be airedy new standard that defendant seeks to
implement. Although defendant’s proposgibroach would result in defendant removing
fewer trees than under the 15-foolke, the proposal is still a wepolicy and plaintiffs seek
to enjoin defendant from engaging in activitgtls not in line with its practices prior to
the implementation of the 15-foot rule.

The Court notes that in deteining the proper level of ggificity for an injunction,
it also considers “the mischief thi&ie injunction seeks to preventSee id.Defendant has
confessed that its implementation of the @&tfrule violated NEPA because defendant
failed to publish an EIS prior to the rule’s implementation. Plaintiffs have indicated that
they believe that this proposed practicdikg the 15-foot rule, a new federal action with
significant environmental impact that woutéquire an EIS before implementation.

Although the Court has not determined that this is the daseuld be irappropriate for
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the Court to allow defendatd implement this new policy absent a valid determination
that no EIS is necessary or that defendaas published an adequate EIS. Including
defendant’s proposed standard in the injunctvould thus risk sationing the exact type

of “mischief” the injunctiorshould seek to prevenSee id.

In light of these considerations, the Coagrees with plaintis that defendant’s
proposed vegetation managemeannsird is not appropriate.

3. Plaintiffs’ Proposed NERC Standard

The Court now turns to plaintiffs’ proposBdERC standard. If the Court is inclined
to consider a foot-measured basis for deteimg “immediate hazard,” plaintiffs propose
that it should consider NERC's relifity standard known as FAC-003-$¢eDoc. 411-

1]. In response to this regiedefendant notes that the RE standards plaintiffs rely on
are out of date and the minimum cleara standards have since increassteDoc. 415-

1]. Defendant also asserts tladfting an appropriate standdor the injunction requires
consideration of factors other than the mmom vegetation clearance distances, such as
the length of defendant’'s maemance cycles, growth rate$ certain trees, and safe
working distances [Doc. 394 p. 2].

The Court agrees with tendant that theNERC minimum vegetation clearance
distances do not provide a workable standasdthey do not takmto account several
factors defendant must consider in its wagen management. As defendant notes, the
NERC minimum standards plaintiffs rely orpeessly recognize that “prudent vegetation

management practices dictate substantialjatpr distances” than NERC requires [Doc.
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411-1 p. 26 n.16 (“The distances in this Eahte the minimums required to prevent Flash-
over; however prudent vegetation maintenaneetares dictate that substantially greater
distances will be achieved at #nof vegetation maintenance.”)j light of this, the Court
finds that plaintiffs’ proposetlERC standard inappropriate.

4. Plaintiffs’ Proposed “Immediate Hazard” Standard

The final proposed standard is plaintiffsnmediate hazard” standard. Plaintiffs
submit that this proposed standard is in kvigh defendant’s prior practices because it
gives defendant “complete discretion” to intror remove any trees in the right-of-way,
whether wire zone or buffeone, or danger trees outside the right-of-way if [defendant]
deems any such tree to present an immet&ard to the transmission lines” [Doc. 404-
1 p. 13]. Defendant argues, howeveratthimmediate hazard” does not provide a
sufficiently defined standard that would alldhe Court and the paes to ascertain the
exact conduct proscribday the injunction.

The Court recognizes thdhere is some ambiguity in the phrase “immediate
hazard,” but the Court also notes that defaidhas extensive expenice with vegetation
management and should knavhat conduct is proscrda by this standardSee Delphi
Auto. PLC 2016 WL 1156741, at *5 (consideringatian injunction’s language “need only
be as specific as possible in light of the..environment in which it arises”). Before
defendant implemented the 15-foot rule,had the same discretion in vegetation
management that plaintiffs’ proposed rstard now provides. As this standard

encompasses defendant’s prior practicesgaswnable person” iregetation management
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“could understand what coudt is proscribed.”See id. see also Mayfield Eng’g, Inc. v.
Ohio Tpk. Comm’nNo. 97-4474, 1999 WL 196562,*& (6th Cir. Mar. 31, 1999) (finding
that Rule 65(d) did not require the court $pecifically identify trade secrets in an
injunction where the parteunderstood the meaning).

Furthermore, as previously discusse@ating a new, more specific standard may
result in implementing a pracé in violation of NEPA. Riintiffs and defendant both
appear to recognize the value in deterngnthe proper standard for this injunction
expeditiously $eeDoc. 394 p. 10; Doc. 401-1 pp. 12, 1Hurthermore, the parties assert
that the Court should establiahstandard on the present netoather than requiring the
parties to expressly define defendanti®ppractices through further discovefydeDoc.

394 p. 10; Doc. 401-1 pp. 12,]14The Court also notes thatt the June 26, 2017, hearing
in this matter, the Court prowad the parties with anoth@pportunity tocome to an
agreement on an appropriate vegetation managepractice. Thearties informed the
Court via a Joint Status Report that theuyldanot reach an agreement on the matter [Doc.
422].

As the Court has already recognized, there is some ambiguity in the term
“immediate hazard.” However, given that fheeties agree discovery is not warranted, and
after considering that impaxj a new standard could run afoul of NEPA, the Court finds
it fitting to adopt plaintiffs’ proposed “immealie hazard” standard. This standard is
appropriate after considering Rule 65(d}he light of the circumstances surrounding the

injunctions entry, including theelief plaintiffs seek, the recotaefore the Court, and “the
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mischief that the injurton seeks to prevent.5ee Common Causgr’4 F.2d at 9275ee
also ITS Fin., LLC592 F. App’x at 398 (prading that courts arentitled to expect that
[an] injunction would benterpreted with a modicum of common sense”).

Should the parties have amrns in the future as thhe meaning of “immediate
hazard,” the Court notes that it will incleda provision in the injunction retaining
jurisdiction “to clarify the injunction should the need aris€l’'S Fin., LLC 592 F. App’X
at 398 (finding that although an injunctitvad “some ambiguity,” the district court’s
decision to retain jurisdictiondsened the impact of the lack of specificity). In addition, if
a party seeks to modify anygwision of the injunction, # Court will require that the
parties first meet and confer, in order to rapé to reach agreement before applying to the
Court.

In sum, the Court will inelde plaintiffs’ proposed “imntiate hazard” standard in
the injunction. The Court noturns to the question of wther to include a spending-
reporting requirement in the injunction.

B. Spending-Reporting Requirement

Defendant’s final proposed order oprdes: “The Court accepts TVA’s
representation that it has budgeted $15 milfamits yearly vegetation management, and
$14 million for vegetation magament during Fiscal YeaR018 through 2020.”
Defendant, however, objects to the inabms of the following spending-reporting
requirement in plaintiffs’ second proposed order:

TVA shall report its monthly and curative annual spending levels to the
Plaintiffs when those figures are reaably available through its accounting

18



department. The Plaintiffs are grantedve of court to advise the Court if it

believes that TVA’s expenditures are exceeding these levels, and the Court

will take appropriate action if it deemadvisable [Doc104-2 p. 3].

Defendant argues that requiring it to allat revenue in a particular manner violates
separation-of-powers principles. It assdtiat this Court has no authority to order
defendant to reduce its budget and that mi#dat's board has the exclusive statutory
authority to oversee implemetitan of the budget. Defendaalso points out that NEPA
is a procedural statute that dows have substantive requirements.

Plaintiffs provide that they proposed tlasguage in order to keep defendant honest
in what it tells the Court and what it actuatlges. They assert that defendant’s argument
regarding separation of powers is premaasgunder the proposed language, this Court
may or may not take action shduefendant exceed its repeated spendingvels and,
if the Court decides to take®uaction, that action may or may not be an order to reduce
spending levels.

While not dispositive on the issue of @&her defendant is complying with the
injunction, the Court finds thapending levels are one igdior of whether they are in
compliance. Although dendant points out that NEPAasprocedural statute that does not
have substantive requiremeritse injunction at issue doesvgasubstantive requirements,
namely, that defendant must revert to its ppi@actices. Whether tendant is adhering to
its represented budgetowid help to illustrate whether @mdant has reverted to prior

practices, and thus, whether dedant is adhering to the substantive requirements of the

injunction.
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Furthermore, the Court agrees with ptefa that defendant’s separation-of-powers
concern is premature. Includim provision in the injunctiorequiring defendant to report
spending levels does not, as defendant argpessuppose judicial dlbority” to “order an
agency to reduce its budget in conjunction with the enjoinment of a particular action” [Doc.
415 p. 6]. As the Court indicated at the lguon this matter, th€ourt does not intend
to restrict defendant in this manner. The Court noteghkahjunction will not include a
requirement that defendant stay withinrgpresented budget forgetation management.
Rather, as the Court has already noted, spgnidivels are an indication as to whether
defendant is violating theras of the injunction.

Particularly in light of defendant’s prmus representations that it had abandoned
the 15-foot rule, when there wa&vidence that theile was still havingan on-the-ground
effect, the Court finds that including a spergdreporting requiremer the injunction is
warranted. Rather than requiring defendantefmort their spending levels on a monthly
basis, however, the Court finds that repaton a quarterly and annual basis is more
appropriate. In addition, rather than gragtiplaintiffs leave to advise the Court if
defendant is exceeding its reprated budget, the Court findsattplaintiffs may use these
spending reports as evidence of defendantspti@ance with the injunction, and plaintiffs
may file an appropriate motion if theylisve defendant is not in compliance.

C.  When the Injunction Should Dissolve

The final issue the parties disagree orwizen the injunctiorshould dissolve.

Defendant submits that the injction should dissolve once it nagi$ the Court that its final
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EIS has been published. Plaintiffs, howeveseat that that this proposal does not provide
them with meaningful reliebecause “there is no mechanism for the Court to determine
whether the anticipated EIS will be sufficient, that is, whether it adequately addresses the
environmental effects of the proposed action¢D392 p. 19]. As such, plaintiffs include
the following language in thesecond proposed order:

IT IS FURTHER ORDERED thaffTVA is ENJOINED from further

implementing the 15-foot rulentil this Court determms that it has prepared

and published an [EIS] that takdke requisite “hard look” at the

environmental consequences of thepgased action, as required by NEPA.

IT IS FURTHER ORDERED that the injutians contained in this order will

remain in effect until the Court deteines that TVA has prepared and

published an [EIS] that takes the resii@ “hard look” at the environmental

consequences of the proposed action, as reqoyr®EPA, and has entered

an order dissolving the injutions [Doc. 4042 pp. 1-2].

Defendant argues that plaintiffs’ propdstanguage providindor this Court’s
maintenance of jurisdiction toeview the sufficiency othe EIS would be improper.
According to defendant, the harm plaintiffs seek to remethyarcurrent litigation is based
on defendant’s implementatiaof the 15-foot rule without performing an appropriate
environmental review and the fabit this policy continues toave an impact. Defendant
further asserts that any harm plaintiffs nadigge they will suffebased on the proposed
vegetation management alternative policwattllefendant will eventually choose to
implement is not tethered to the harm sougletoemedied by the injunction at issue here.
Defendant points out that while it plans to ud# and study an alternative that has effects

comparable to the 15-foot rule, this is notegsarily the alternativeefendant will choose.

Defendant contends that onchats notified the Court that the EIS is complete and a record
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of decision has been issued, the injunctionthis lawsuit sholadl dissolve and any
challenges plaintiffs have to tsafficiency of the EIS must be m@in a separate lawsuit.

In response, plaintiffs argue that gotteg defendant’s proposal would result in
unnecessary procedural hurdles, in that pffsnwould have to file a separate lawsuit
challenging the policy and there would be “gabther unnecessary court emergency, with
another request for temporaryunction” [Doc. 410p. 2]. While litigaing this new case,
plaintiffs assert that defendant would bédpping away at the buffer zones and other trees
in the right-of-way” [d.]. Plaintiffs contend that givetlefendant’s substantial history of
disregarding its environmental obligationiswould be an “exceptionally bad idea” to
require plaintiffs to file yet another request for an injunctidr.[ Plaintiffs argue that in
the interests of judicial economy, the Counisld retain jurisdiction until it has determined
whether defendant has taken the requisited'h@ok” at the environmental consequences
of its actions.

The Court notes that several courts hageas injunctions that require parties to
institute separate proceedings to challengeattequacy of environmental documents filed
in response to the injunctioikee, e.g, Hunt v. N.C. Dep’t of Trans$29 F. Supp. 2d 529,
532 (E.D.N.C. 2004) (noting in a NEPA case that the court “entered an order dissolving
the injunction, with the understanding that ptdfs would be allowed to file a new suit
and challenge the ‘adequacy’ of the [new] EIS8e also Minn. Pub. Interest Research
Grp. v. Butz498 F.2d 1314, 1325 n.3&th Cir. 1974) (concludg that injunction would

“terminate upon the filing ofhe final EIS” and that a “cliange to the adequacy of the
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final EIS will require institution of a separate proceedinyylsrgan v. U.S. Postal Seyv.
405 F. Supp. 413, 425 n.16 (& Mo. 1975) (“The temporary injunction issued in this
case will terminate when a final EIS is filbg the [Postal] Service. Challenges to the
adequacy of the EIS must be dean a separate suit.”).

Other courts, however, have expressed traarwhen issuing an injunction to retain
jurisdiction to review whethrethe defendants have complied with necessary procedural
requirements.See, e.g., Sierra Club v. PenfoBb7 F.2d 1307, 1322 (9th Cir. 1988)
(holding that “the district court did not ake its discretion in retaining jurisdiction to
review the adecacy of the EIS”);Sierra Club v. Callaway}99 F.2d 982, 994 (5th Cir.
1974) (ordering that the injution “will continue in force pendg the determination of the
sufficiency of the respective [environmental] statemenkddnt. Wilderness Ass'd08 F.
Supp. 2d at 1038-39 (providing that the delffnts shall submit “a request for dissolution
of the injunction” after “completion of the gredural steps necessary to comply with
NEPA” and the “[p]laintiffs willhave an opportunity to statieeir position with respect to
dissolution of the injunction”)Nat’'| Audubon Soc'y v. Butlet,60 F. Supp. 2d 1180, 1191
(W.D. Wash. 2001) (orderinghat the court will “retainjurisdiction to dissolve the
injunction upon a showing the defendamise prepared an adequate EIF)p. Serv. Co.
of Colo. v. Andrus825 F. Supp. 1483, 16211 (D. Idaho 1993) (noting that “court shall
exercise its discretion and retgurisdiction over this caser the purpose of hearing and

resolving any dispute betwe&aho and DOE regarding theegpiacy of the final EIS”).
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As there is precedent suppinog both positions regardywhether the Court should
retain jurisdiction, the Court turns to therfies’ additional arguments in support of their
respective positions. Defendamintends that this Court shouhidt retain jurisdiction to
review the EIS because “[w]hether piaifs will suffer irreparable harm by
implementation of the vegetationanagement practice [datiant] will ultimately choose
as its preferred alternatiiellowing public comment and &ty is unestablished” [Doc.
394 p. 11]. Defendant argadherefore, that any harm plaintiffs may suffercgritingent
harm not tied to the harm [@gjhtiffs allege they suffereffom the date they filed their
[c]omplaint through today[Doc. 394 p. 11].

Plaintiffs, however, contend that thewkasuffered harm from the management of
vegetation on defendant’s transsion system even after dafiant purported to suspend
the 15-foot rule. Shdd defendant choose an alternatiaction, that action may still be
tied to the harm the Court seeks to remedy Witk injunction. Tl Court is cognizant
that plaintiffs would have to engage in pedaral hurdles to clilange the new vegetation
policy. The Court recognizes plaintiffs’ argument that this could result in a circumstance
in which defendant would be “chopping awatythe buffer zones and other trees in the
right-of-way,” while plaintiffsfile another lawsuit and thi€ourt makes a determination
on that action [Doc. 410 p. 2]. As such, theu@ finds that plaintiffs’ concerns have merit
and the Court will retain jusdiction over the injunction lgend defendant’s representation

that it has issued an EIS.
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The Court recognizes, however, that detaridnay implement a rule very different
from the 15-foot rule.Should that situationccur, it may constitute ‘significant change
in factual circumstances” that cdulvarrant dissolving the injunctiorSee Sierra Club v.
U.S. Dept. of Agri¢cNo. 94-CV-4061, 201®/L 811672, at *17—20 (N.OIl. Mar. 5, 2013)
(finding that “a significant change in factueircumstances” warranted dissolving the
injunction when the defendant “embarked oreatirely new forest planning process that
was based on an entirely new environmentalyeis and resulted in the selection of a
different forest planning alternative”).

Once defendant issues a final decision lielves complies wh NEPA, the Court
will require defendant to file a request fossblution of the injunction. At that point,
plaintiffs will have the opportunity to statheir position regarding whether the injunction
should be dissolvedSee Mont. Wilderness Ass408 F. Supp. 2d at 1038—-39 (providing
that the defendants shall submit “a requestdissolution of the injunction” and the
“[p]laintiffs will have an opportuity to state their position ith respect to dissolution of
the injunction”). The Court would then téemine whether theris a change in
circumstances that justifies dissolving timjunction withouteviewing the EIS.

In adopting this approach, the Court firtat crafting an injaoction allowing it to
retain jurisdiction over reviewing the EMBould not cause any warranted harm to
defendant. Rather, it walilhelp to ensure defendantcompliance with NEPA.

Presumably, should the Court decide not tamgtaisdiction, and plaintiffs do not believe
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the EIS is adequate, plaintiffs would fé@other lawsuit challenging the new policy and
this Court would engage in the same analgsis would have in retaining jurisdiction.

The Court finds that thispproach appropriately balaex the parties’ concerns
regarding the Court’s retention of jurisdiction.

IV. Motion for Sanctions, Motion for Discovery, and Motions to File FOIA
Responses

Plaintiffs move the Court to issue s#ons against defendant because defendant
allegedly: (1) falsely represented that it veaspending the 15-foot rule and reverting to
its prior practices; and/or (2) disregarded thepresentations andrdinued with its new
practices. Plaintiffs assetiat the following sanctions aeppropriate: (1) an award of a
separate attorney’s fee; and (2) an optecluding defendant’s pensnel involved in the
alleged wrongdoing from participating ithe environmental review of vegetation
management policies. Plaintiffs also seek discovand seek leavéo file a FOIA
response in connection with their request for sanctions.

As to plaintiffs’ request foan additional attorney’s fethe Equal Access to Justice
Act (“EAJA”) already provides amvenue for plaintiff to seethis fee. Specifically, 29
U.S.C. 8§ 2412(b) permits a fesvard to a prevailing party drstates that “[tlhe United
States shall be liable for such fees and exg®ens the same extent that any other party

would be liable under the common law or unitherterms of any statute which specifically

2 The Court notes that plaintiffs initiallysal sought discovery tdetermine defendant’s
prior practices and in conneatiavith its motion to amend. &htiffs, however contend that
discovery is not needed to determine prior prastiend the Court will deny plaintiffs’ motion to
amend. As such, the requested discovery isiardpnnection to plaintiffs’ sanctions motion.
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provides for such an award29 U.S.C. § 2412(b). Thisommon-law exception” allows

a litigant to seek attorney’sés at a market hourly rateaf court determines that the
government “has acted in bad faith, vexatiously, wantonly or for oppressive reasons.”
Prince v. Colvin 94 F. Supp. 3d 787, 796 (N.Dex. 2015) (internal quotation marks
omitted). The Court notes thtis is the same bad-faittetermination required for the
imposition of sanctions. Because an existimgusé will provide plaitiffs with the same

fees plaintiffs’ seek as sanctions, the Courtl$i it appropriate for plaintiff to seek such
fees in connection with its reggtefor fees under the EAJA.

Plaintiffs also propose precluding defentis personnel involved in the alleged
wrongdoing from participating in the eneitmental review of \getation management
policies. In considering th&anction, the Court is cognizahat “impos[ing] sanctions on
executive conduct that is otherwise permittedh@/Constitution, a federal statute or a rule
will most likely be invadingthe executive sphere rather than protecting itself from
invasion.” United States v. Gatt@63 F.2d 1040,@46 (9th Cir. 1985).The Court also
notes that after defendant has rendered & digancy decision, plaintiffs may challenge
the action if they believe it does not comply with NEPA. Congeifyyehe Court does
not find it appropriate in this circumstanceaéstrict defendant’s discretion to choose who
participates in its policymaking.

As plaintiffs may seek fees pursuantthe EAJA, and because the Court will not
impose limitations on which of defendant’s @oyees participate in the environmental

review, the Court will deny plaintiffs’ Motiofior Sanctions [Doc. 397] at the juncture.
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Because plaintiffs’ Motion for Discovery [Do899], Motion for Approval to File FOIA

Response re Woodward Instructions or La€knstructions [Doc. 408], and Motion for

Approval to File FOIA Response Re TVAlasstructions to Sugmnd the 15-Foot Rule

and/or Revert to Previous Practices [Doc. 44/ielate to plaintiffsrequest for sanctions,

the Court will also deny those motions at thmsdi Plaintiffs may fde such motions in

the context of its request fottarney’s fees under the EAJA.

V. Conclusion

For the reasons discusdaetein, the Court will:

a.

GRANT in part and DENY in part defendant’s Motion for Judgment in
Plaintiffs’ Favor [Doc. 378], to the extethat the Court will enter judgment
in plaintiffs favor and will issue amjunction, but will not accept all of
defendant’s terms in the injunction;

DENY plaintiffs’ Motion for Sanctionsand an Evidentiary Hearing [Doc.
397];

DENY plaintiffs’ Motion for Discovery [Doc. 399];

DENY plaintiffs’ Motion for Leave to File Fourthmended Complaint and
to Join Additional Plaintiff [Doc. 401];

GRANT in part and DENY in part defendant’s Motion for Entry of Order
or Hearing [Doc. 405], to the extentatnthe Court held hearing in this
matter and will issue an injunctioarder, but will not accept all of
defendant’s terms in the injunction;

DENY plaintiffs’ Motion for Approval taFile FOIA Response re Woodward
Instructions or Lack olinstructions [Doc. 408];

DENY plaintiffs’ Motion for Approval toFile FOIA Response re TVA’'s

Instructions to Suspend the 15-Foot Rael/or Revert to Previous Practices
[Doc. 424].
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Pursuant to these rulingsd based on defendant’'si@ession of Judgment [Doc.
377], the Court willADJUDGE that defendant’s implemation of the 15-foot rule
violated NEPA and its implementing regtiteas because it was a major federal action
significantly affecting the quality of the humanvironment and was not properly studied
under NEPA prior to its implementation. ourt will enter a separate Injunction Order,
and the Clerk of Court will bBIRECTED to CLOSE this case.

ORDER ACCORDINGLY.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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