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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

MICHELLE TIPTON, )
Petitioner, ))
V. ; No.:3:12-CV-207-TAV-CCS
VICKI FREEMAN,! Warden, ))
Tennessee Prison for Women, )
Respondent. ))

MEMORANDUM OPINION

Michelle Tipton (“Petitioner”), a Tennessenmate acting pro se, brings this
petition for a writ of habeas corpus pursuan28U.S.C. § 2254, ellenging the legality
of her confinement under a 2003 Sevier Ggumennessee Circutourt judgment [Doc.
1]. A jury convicted Petitiorreof first degree felony musd and second degree murder,
for which she received a life sentence after second degree murder conviction was
merged into the first degredday murder convictin. Respondent has filed an answer to
the petition, which is supportday copies of the state recofdocs. 7, 8] Respondent
subsequently filed a motion to construe #mswer as a motion for summary judgment
[Doc. 9], which the Court denied [Doc. 15Petitioner has filed a reply to Respondent’s

answer [Doc. 18].

! Warden Vicki Freeman replaced Deborahrkon as Warden diie Tennessee Prison
for Women on November 1, 2013. Accordingly, the ClerRIBRECTED to change the name
of the Respondent to Vicki Freeman on the Court's CM/ECF docket sheet.
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l. PROCEDURAL HISTORY

Petitioner's conviction for felony-first deee murder was affirmed on direct
appeal; however, the Tennessee Court amfdal Appeals (“TCCA”") reversed the
second degree murder conviction aaffirmed Petitioner’s life sentenceSee State v.
Tipton, No. E2004-01278-CCA-R3-CD, 2005 Ter@rim. App. LEXIS 919 (Tenn. Crim.
App. Aug. 22, 2005). The Tennesseepi@me Court (“TSC”) denied permission to
appeal. Sate v. Tipton, No. E2004-01278-SC-R11-C2006 Tenn. LEXIS 28 (Tenn.
Jan. 30, 2006). Petitioner's subsequent apptingtr post-conviction relief was denied
by the trial court, and the denial svaffirmed on appeal by the TCCA.ipton v. Sate,
No. E2009-00236-CCA-R3-PQ@010 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. App.
Jan. 6, 2010). The TSC denied Petitionapplication for permission to appealipton
v. Sate, No. E2009-0036-SC-R11-CD, 2010 TemnfXIS 527 (TennMay 20, 2010).
Petitioner next filed a state habeas corpastion which was denied by the Davidson
County Criminal Court, and the denidfianed on appeal by the by the TCCAipton v.
Sate, No. M2011-00190-CCA-R3-HC, 2011 Ter@rim. App. LEXIS 919 (Tenn. Crim.
App. Dec. 13, 2011). The TSd&nied permission to appedlipton v. Sate, No. M2011-
00190-SC-R11-HC, 2012 TenhEXIS 250 (Tenn. Apr. 122012). Petitioner then filed
this timely application fofederal habeas relief.
. BACKGROUND

The following summary of the factual background is taken from the TCCA's

opinion on direct appealf Petitioner’s conviction.



At approximately 5:00 a.m. on Octabg& 2000, David Reynolds, Jr. called
to check on Pamela Hale who was emptbgs a clerk at Family Inns East
in Pigeon Forge but wasnhable to get a response. Reynolds, who held a
supervisory position with a local hotehain, which included Family Inns
East, had previously spoken with Hétheee times on the night of October 3
regarding an auditing problem. Becausale had been sick the previous
evening, Reynolds asked an emplogteanother hotel to check on Hale.
Arriving at Family Inns East, the employee informed Reynolds that a
Pigeon Forge police officer was at thetalo Reynolds arrived at the scene
around 6:00 a.m., and found Hale lyindghimel her desk in a pool of blood.

Wayne Knight, an evidence techmini with the Pigen Forge Police
Department, arrived at Family InrfSast in the early morning hours of
October 4, 2000, and found the motelfice in a state of disarray. Coins
were lying on the floor, cash drawenmsdacomputer monitors were turned
over on the check-out cotaer, and a phone had belemocked off a desk to
the right of the check-icounter. The victim walying face down on the
floor behind the desk. In the coursehtd investigationKnight determined
that some of the cash drawers wenessing. Later tht afternoon, the
missing drawers were discovered oa banks of the Little Pigeon River.

Elizabeth Reid, a forensic scist with the Tennessee Bureau of
Investigation’s crime lab, testifieddahshe examined ¢hcash drawers and
dusted them for fingerprints. Fingjnlatent prints on the drawers, she
compared them witlihe fingerprints of Brandon Tipton and identified a
match. She also received [Petitiongfisgerprint card but did not identify
her prints on the drawers. Dete€etiVim Trentham witithe Pigeon Forge
Police Department testified that aluly 13, 2001, Bandon Tipton was
interviewed as [a] result of his fingerpts on the cash boxes. Later that
day, Brandon Tipton gawe statement to the polioeplicating himself and
[Petitioner] in the homicide and robber{fhe same day [Petitioner] gave a
statement to Special Agent A. R. Mall with the Tenessee Bureau of
Investigation and Jake Stinnett of tAigeon Forge Police Department that
she was not with Brandon Tipton on thight of October 3, 2000; however,
she confirmed that she did returntteeir residence around 7:00 a.m. the
next morning. Later that evening Bara Ward, CID Lietenant with the
Pigeon Forge Police, resed a phone call from [Petitner] stating that she
lied in her earlier statemeahd that she was in faat the residence on the
night of October 3, 2000.

On July 14, 2001, [Petitioner] apoed at the Pigeon Forge Police
Department to inquire about her husts status. Detective Trentham
advised [Petitionerpf her Miranda rights, whitshe signedand he handed
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[Petitioner] her husband’'s statement. Trentham testified that [Petitioner]
“read the first page of the confessidiipped to the second page and began
reading it at some point,don’t know how far sk read into the second
page, she laid it down and said, thatrue, that's what happened.”
Trentham then interviewed [Petitiaheand prepared a written statement
which she read, made changes tod aigned. [Petitioner’s] statement
reads:

After midnight me and Brandoment to Gatlinburg. Brandon
was going to burglarize TCYBic] on Airport Road. When
we got there a police officewas parked nearby and we
couldn’t do it. Later that nighive drove to Pigeon Forge.
We saw the lights on in Family Inns East and the clerk inside.
| parked near the office anBrandon and | went in and
ask[ed] about a room. We gatkey from the lady desk clerk
and looked at a room. Wetuened to theoffice. Brandon
walked to the brochureack to the left of the desk where the
clerk was standing. Without wang, Brandon hit the desk
clerk in the head with bolt tiers. The clerk grabbed her
head and Brandon hit her auple more times. Brandon
grabbed the cash drawers and we ran to my car. We left the
motel and drove to our apartnieat 522 1/2 Oldham Street.
We took the cash boxes insidead Brandon got them open.
There was approximately $5004kb inside. We loaded the
boxes back in the car andogte south through Pigeon Forge
and onto the Spur. We turned at the first bridge and down
north toward Pigeon Forge. bgiped at the first pull off just
before Pigeon Forge. Brandahrew the cash boxes in the
river. We then drove to dn Mountain Roacand Brandon
threw the bolt cuttersito the woods.

Based on this information, Trenthalocated the bolt cutters. He later
spoke with [Petitioner] at the Sevi@ounty Jail where [Petitioner] drew a
diagram of Family Inns East. She also asked whether her fingerprints were
obtained from the scene and stateal tthe was careful not to leave any
fingerprints at the officgulling her sweater over heands. She also stated
that when pulling out of the parkinipt of Family Inns East she had
accidentally hit Brandon’s leg.

Nichole Frierson Nutting #gified that while incarcerated at the Sevier
County Jail on misdemeanor convict®y she came in contact with
[Petitioner]. [Petitioner] told Nutting &t she and her hbband had planned
to rob Family Inns Eds however, the victim tah recognized them as
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employees of the Log CabPancake House. [Petitier] told her that she
and Brandon used bolt cutteto kill the victim a&ad that they took cash
boxes from the motel, discarded them the Spur beteen Pigeon Forge
and Gatlinburg, and used part of thenap to get marriedhe next day.
The State introduced a marriage certificate showing [Petitioner] and
Brandon Tipton were married on Octolie 2000. Yvonne King, manager

of the dining room of the Log CabiPancake House in Pigeon Forge,
testified that [Petitioner] worked atehrestaurant as a waitress from March
until May of 2000 and tharandon Tipton was epfoyed as a busboy until
May of 2000.

At trial, [Petitioner] testified that othe day of the crime, Brandon Tipton
gave her Klonopin pills which madeer memory “blotchy.” After
midnight, she and Brandon Tipton draeeGatlinburg to brglarize TCBY.
[Petitioner] had previously worked atetlstore and knew that it had a cash
box and a small padlock on the door.eiflplans were thwarted when they
discovered a police officer at the enfl the street near TCBY, so they
headed back home.En route, Brandon toldPetitioner] to pull into
Microtel in Pigeon Forge. The couplalked in, asked the price of a room,
and walked out. She testified that the way to Sevieiite, Brandon told

her to stop at Family Inns East, whiwas located less than a mile from the
couple’s home. Brandon asked the clerk if he could see a room, and the
clerk handed him a key. They inspected a room and returned to the office
where [Petitioner] suddenly saw Brandon swinging bolt cutters at the
victim’'s head. [Petitioner] testified @h at this point s ran out the front
door to her car. As she beganbiack out, Brandon opened the passenger
door and she hit him with the car. Amthey arrived at the apartment,
[Petitioner] ran upstairs, and Brandeat in the livingpom opening the
cash boxes. He then directed [Petigr] to drive backnto Pigeon Forge
where he threw the cash boxes out the window.

Dr. Cleland Blake, who was the Assist State Chief Medical Examiner in
October of 2000, performed an automsy the victim. He stated that the
victim had one blunt traumatic injurp the high center of her forehead.
Additionally, he testified that the win had around fourteen blunt trauma
injuries to the top of hehead which tore the scalp at several points and
crushed the skull bone inthe brain. Dr. Blake oped that the cause of
death resulted from “damage” afftemorrhage into the brain.”

A presentment was retwed by a Sevier County grand jury charging
[Petitioner] with first degree premediéal murder and first degree felony
murder. [Petitioner’s] trial commenceazh July 29, 2003with the jury

returning a guilty verdict for secorttegree murder and first degree felony
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murder on July 31. The jury fixed [Petitioner's] sentence at life
imprisonment, and the trial courherged [Petitioner's] conviction for
second degree murder into her convictior first degree felony murder.

Tipton, 2005 Tenn. Crim. Ap.EXIS 919, at *2-10.
. STANDARD OF REVIEW

The Antiterrorism and Effective Death rikdty Act (“AEDPA”), codified in 28
U.S.C. § 2241, requires a cowonsidering a habeas claimdefer to any decision by a
state court concerning the claim, unless #tate court's judgment: (1) resulted in a
decision that was contrary to, or invalvean unreasonable dmation of, clearly
established federal law, as determined ley Snpreme Court of the United States; or (2)
resulted in a decision that was based orumreasonable determinan of the facts in
light of the evidence presentedthe state court proceeding8 U.S.C. § 2254(d)(1)—(2).

A state court’s decision is “contrary to” federal law when it arrives at a conclusion
opposite to that reached liye Supreme Court on a questionlaf, or resolves a case
differently on a set of facts which cannot tistinguished materially from those upon
which the precedentas decided Williams v. Taylor, 529 U.S. 362, #3 (2000). Under
the “unreasonable application” prong of 22541yl the relevant inquiry is whether the
state court decision identifies the legal nmehe Supreme Court cases which govern the
Issue, but unreasonably applies the prirctplthe particular facts of the cadd. at 407.
The habeas court is to determine only Wketthe state court’s decision is objectively

reasonable, not whether, in the habeas court’s view, it is incorrect or wbrag.411.



The § 2254(d) standard ishegh standard to satisfyMontgomery v. Bobby, 654
F.3d 668, 676 (6th Cir. 2011) (noting th&t2254(d), as amended by AEDPA, is a

purposefully demanding standard because it was meatd be.” (quotingHarrington

v. Richter, 131 S. Ct. 770, 786 (2Q)). Further, findings of fact which are sustained by
the record are entitled to a presumptioncofrectness—a presumption which may be
rebutted only by clear and convingievidence. 28 U.S.C. § 2254(e)(1).

IV. ANALYSIS

Petitioner's § 2254 habeas corpus petitiasas four main grounds for relief: (1)
there was insufficient evidence to suppos ttonviction of first degree felony murder;
(2) the admission of testimony from NickoFrierson Nutting was prejudicial because
Petitioner was given insufficient tice; (3) several instances mieffective assistance of
counsel; and (4) the judgment rendeaegon-existent sentence [Doc. 1].

In her response, Respondangues that Petitioner is nentitled to relief on any of
her claims because the state court decisi@ttiag the claims on their merits are entitled
to deference under 28 U.S.C. § 2254 [D@t. The Court agrees with Respondent
concerning Petitioner's entitlemetd habeas relief, and fahe reasons which follow,
will DENY andDISMISS this petition. Petitioner’s growls for relief will be discussed
in the order in which they we presented in her petition.

A. Insufficient Evidence

In her first claim, Petitioner contendsaththe evidence produced at trial was

insufficient to support a conviction forr$t degree felony murder. According to



Petitioner, she was convicted solely a theory of criminal liality based on the fact that
she was present at the time the crime a@amitted [Doc. 18 p. 12] Petitioner argues
that the proof presented at trial did notabsish that she committed any of the charged
crimes, or that she solicited, directed, aidadattempted to aid heo-defendant in the
commission of the charged crimed.].
1. Applicable Law

The United State SuprenCourt’s decision idackson v. Virginia, 443 U.S. 307
(1979), provides the camtling authority for reolving claims of isufficient evidence.
See Gall v. Parker, 231 F.3d 265, 287-88 t{6 Cir. 2000) (identifyingJackson as the
governing precedent for all ckas of insufficient evidence)luperseded by statute on
other grounds as recognized by Parker v. Matthews, 132 S. Ct. 2148 (2012). [ackson,
the Supreme Court held that evidence, whienwed in the light most favorable to the
prosecution, is sufficient if any rational trief fact could have found the essential
elements of the crime beyondeasonable doubt. 443 U.&.319. Resolving conflicts
in testimony, weighing the evidence, an@wling reasonable inferences from the facts
are all matters which lie within ¢hprovince of the trier of factld.; see also Cavazos v.
Smith, 132 S. Ct. 2, 6 (2011) (“[Afeviewing court ‘faced with eecord of historical facts
that supports conflicting inferences mysesume—even if it does not affirmatively
appear in the record—that the trier of faesolved any such cdifts in favor of the

prosecution, and must defer to that resolution.”™ (quodexdkson, 443 U.S. at 326)).



A habeas court reviewing ansufficient evidence claim must apply two levels of
deference. Parker v. Renico, 506 F.3d 444, 448 (& Cir. 2007). UnderJackson,
deference is owed to the fact finder’'s verdict, “with explicit refeesto the substantive
elements of the criminal offense as defined by state |lalucker v. Palmer, 541 F.3d
652, 656 (6th Cir. 2008) (citingackson, 443 U.S. at 324 n.16). Under AEDPA,
deference is also owed to the state cowrtssideration of theatt finder's verdict.
Snith, 132 S. Ct. at 6 (noting the double deference owed “to state court decisions
required by § 2254(d)” and “to the state dtaualready deferential review.”). Hence, a
petitioner bringing a claim of insuffient evidence “beara heavy burden.” United
Satesv. Vannerson, 786 F.2d 221, 225 (6th Cir. 1986).

2. Discussion

Citing Jackson v. Virginia, the TCCA stated that “theslevant question for the
reviewing court is ‘whether, after reviewingetlevidence in the light most favorable to
the Stateany rational trier of fact could have fourtde essential elements of the crime
beyond a reasonable doubt.Tipton, 2005 Tenn. Crim. App. LES 919, at *10 (citing
Jackson, 443 U.S. at 319) (emphasis in origin The TCCA defined the offense of
felony murder as “the ‘killing of another comiteid in the perpetration of or attempt to
perpetrate any robbery.ld. at *15 (citing Tenn. Code m. § 39-13-202(a)(2) (2003)).
Based on this definition, andllowing the guiding principle idackson, the TCCA found
that the evidence presented at trial wagally sufficient to support Petitioner's

conviction for first dgree felony murder.Id. at *16. As such, the Court must now



determine whether the Sgatourt’'s application oflackson to the facts of Petitioner’s
case was unreasonable.

Summarizing the proof swshing Petitioner's felonymurder conviction, the
TCCA pointed to the fact #t Petitioner adopted the satent of her co-defendant,
Brandon Tipton, whichrevealed that Petitioner and heo-defendant discussed robbing
the motel as they approachieéamily Inns East, that Petitionpulled the pbne cord from
the desk while her co-defendant repeatedly hit the victim overetae With bolt cutters,
and that Petitioner and her co-defendanttledtscene together with the cash boXesat
*15-16.

Petitioner contends that tlpeoof furnished at trial weanot sufficient to find her
criminally responsible for the actions of heraefendant [Doc. 18 p. 14]. According to
Petitioner, the “trier of the facts were not givahthe facts to considéfDoc. 18 p. 11].
However, Petitioner has not proei the Court with any parti@ar facts that were not
presented to the jury. Ragéess, the Court concludesaththe state court reasonably
determined that the proof in Petitioner'sseavas constitutionallgufficient to support
the conviction of felony first degree merd The jury had before it Petitioner's
confession, her adoption of her co-defaritda statement, testimony from the police
officer that took her statement, andti@®ny from an inmate concerning Petitioner’s
words and conduct. While eéhjury also heard testimony from Petitioner refuting her
prior confession, it is solely ithin the discretion of the juryo decide which version of

the facts to accept. As the Court has mesly noted, “[r]lesolving conflicts in
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testimony, weighing the evidence, and dragwrasonably inferences from the facts are
all matters which lie whin the province of the trier of fact.Jackson, 443 U.S. at 319.

Based on the evidence prethin the trial court, th€ourt finds that there was
sufficient evidence for any ratiohtiier of fact to have fouh that the essential elements
of first degree felony murder exesl beyond a reasonable douleeid. As the TCCA
defined it, “[w]hen one enters into a schemigh another to commit one of the felonies
enumerated in the felony murder stagjt and death ensues, both defendants are
responsible for the death regardless obwvagtually committed the murder and whether
the killing was specifically contemplated by other.” 2005 Ten. Crim. App. LEXIS
919, at *15 (quotingXate v. Hinton, 42 S.W.3d 113119 (Tenn. CrimApp. 2000)). The
state court found that Petitioner was statutardgponsible for the murder of the victim
during the course of the robbery of the mdiaked on the evidengeesented at trial.
The Court cannot find that this decisiovas unreasonable nor was it based on an
unreasonable determination of the facks such, Petitioner is not entitled to relief on
this claim.

B. Insufficient Notice of Prosecution’s Witness

Petitioner next argues that she was prejdiby the state court’s admission of
testimony from prosecution witness, Nicdteéerson Nutting [Doc. 1 p. 7]. Petitioner
argued before the state court that the omdyice that she received of Nicole Nutting’s

testimony was a letter dated January 22032 which identifiedMs. Nutting by her
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maiden name and did not provide an addré&date v. Tipton, Tenn. Crim. App. LEXIS
919, at *21.

While pretrial disclosure of the witeses who might testify against a criminal
defendant may be required by state law aurt rules, the Due Process Clause of the
federal Constitution does not impose such a requirengeatWeatherford v. Bursey, 429
U.S. 545 (1977). Therefore, a claim basad a state rule governing the pretrial
disclosure of witnesses does not presentgnizable habeas clai because it is not a
constitutional violation.See Lorraine v. Coyle, 291 F.3d 46, 441 (6th Cir. 2002) (finding
that a violation of an Ohio rule of criminptocedure was not awstitutional violation).
Accordingly, Petitioner is not entitled to rdlibecause this clains not cognizable on
habeas relief.

C. Ineffective Assistance of Counsel

Petitioner next asserts that she receivedféctive assistance of counsel from her
trial attorney with respecto counsel's statements ipoth his opening and closing
statements stating that Petitioner was guligcause counsel faildd zealously defend
her, and because counsel forgot to obfjectestimony from some of the prosecution’s

witnesses [Doc. 1 p. 8.

2 Petitioner's reply to Respondent's answappears to raise additional grounds of
ineffective assistance of counselch as: (1) counseglfailure to arguedouble jeopardy for her
felony murder and second degree murder cormoristi and (2) counsel’s failure to argue for
merger based on both convictions [Doc. 18 p. Ftitioner did not raisthese arguments in her
initial petition for habeas corpu®lief, nor does it appear th&etitioner raised these claims
before the TCCA. As a result, these claims@oeedurally defaultedin any event, Petitioner
cannot prove prejudice from these claims les second degree murder conviction was
overturned on appeal.
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1. Applicable Law

The Sixth Amendment provides that “[ildl criminal prosecutions, the accused
shall enjoy the right . . . to laa the Assistance of Counsel for his defense.” U.S. Const.
amend. VI. A criminal defendant’s SixtAmendment right to counsel necessarily
implies the right to “reasonably effective assistance” of counsge Srickland v.
Washington, 466 U.S. 668, 6871984). Under theStrickland standard for proving
ineffective assistance of counsel, a defehdanst meet a two-pnged test: (1) that
counsel’'s performance was deficient; and tf@jt the deficient performance prejudiced
the defenseld.

Proving deficient performance requires &@dwing that counsel made errors so
serious that counsel was not functioning &s'tlounsel’ guaranteed the defendant by the
Sixth Amendment.” Id. The appropriate measuref attorney performance is
“reasonableness under préwvey professional norms.1d. at 688. A defendant asserting
a claim of ineffective assistance of counsmust “identify the acts or omissions of
counsel that are alleged totrieve been the result of reasble professional judgment.”
Id. at 690. The evaluation die objective reasonablenesscofinsel’s performance must
be made “from counsel’s perspective at the tohthe alleged error and in light of all the
circumstances, and the standard ref/iew is highly deferential.” Kimmelman v.
Morrison, 477 U.S. 365, 381 (1986)t is strongly presumethat counsel’'s conduct was

within the wide range of reasonable professional assistégekland, 466 U.S. at 689.
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The second prong, prejudice, “requires showing that counsel’'s errors were so
serious as to deprive the defendant of atfaat, a trial whose result is unreliablelt.
Here, a petitioner must demonstrate “a osable probability thatbut for counsel's
unprofessional errors, the result of thegaedings would haveeen different.” Moss v.
United States, 323 F.3d 445, 454 {6 Cir. 2003) (quoting3trickland, 466 U.S. at 694)
(internal quotation marks omitted). Couhse constitutionally ineffective only if a
performance below professional standardsised the defendant to lose what he
“otherwise would haverobably won.” United Statesv. Morrow, 977 F.2d 222, 229 (6th
Cir. 1992).

2. Discussion

Petitioner challenged the effectivenesshef trial counsel, arguing to the TCCA
that counsel: (1) made inappropriate staets during opening and closing arguments;
(2) failed to object to a detective’s testimayout her facial expssion; and (3) failed to
object to testimony about her lack of remordepton v. Sate, 2010 Tenn. Crim. App.
LEXIS 11, at *18. The TCCA, applyingrickland, concluded that Petitioner had not
met her burden of proving defesit performance or prejudiced. at *28-30. Thus, the
task before the Court i® determine whether theas¢ Court’s application dirickland
to the facts of Petitioms case was unreasonable.

a. Statements During Opening and Closing Argument
Petitioner generally argues that her trial counsel made several damaging and

prejudicial statements during his openingdaclosing statements [Doc. 18 p. 30].
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Petitioner points to counsel's statementspagiothers, that Petitioner was guilty, that
she was responsible, and tishe needed to be punishéd.]. According to Petitioner,
her trial counsel did not prepare an adeqdafense, and he was ineffective because his
only defense was to argue that she gailty of a lesser-included offende.].

Srickland instructs that “strategic choicesade after thorougimvestigation of
law and facts relevant to plausible opticare virtually unchallengeable.” 466 U.S. at
690. During the post-convicin hearing, trial counsel teséfl that his trial strategy was
to prove that Petitionenay have been gty of merely being an accessory after the fact,
but not of felony murdefAddendum No. 2, Vol3, p. 8]. He further testified that when
he stated that Petitioner was guilty during his closing argument, he qualified it by saying
that she was quilty, butot of murder |[d. at 11]. According to counsel, Petitioner’s
statement where she admitted pailt and said that she needdbe punished had been
admitted into evidence, ame had to do his bei work around that §l.].

Petitioner has not overcomeetliery strong presumptidhat counsel’s statements
in his opening and closing arguments “mig¢ considered sodntrial strategy.”
Srickland, 466 U.S. at 689. Furthermore, feurt cannot analyze counsel’s statements
in isolation, but must view them indlcontext of counsel’sntire argument.See Moore
v. Mitchell, 708 F.3d 760, 790 (6th Cir. 2013) (citibgited Satesv. Lostia, 20 F. App’x
501, 502 (6th Cir. 2001)). Basen the facts of this case and in light of the evidence
available to the trial court, ¢hCourt cannot find that counsel's statements were not part

of the constitutionally protected stegy that he chose to adopt.
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As such, the Court finds that Petitionsr not entitled to relief on this issue
because the state court’'s determination waisan unreasonable tdemination of the
facts in light of the evidence presented to it.

b. Failure to Object to Prosecudion Witnesses’ Testimony

Petitioner's next claim of ineffective ast&nce of counsel alleges that trial
counsel “forgot” to object to the testimony siite witness, Nicole Frierson Nutting, who
testified that while she was incarceratethwPetitioner, Petitioner reaéed details of the
crime to her and did not shoany remorse. Petitioner also alleges that trial counsel was
ineffective for failing to objecto the testimony of OffiaeTrentham who testified to
Petitioner’s facial expressiand demeanor during hetemrogation [Doc. 18 p. 30].

During the post-conviction heagntrial counsel testified #t he did not object to
Officer Trentham'’s statements once thegre already on the record, although looking
back, he probably should have [Addendumval. 3, pp. 13-14]. With respect to the
testimony from Nicole Nutting, trial counseééstified that whilehe did not object
specifically to her statem&n about Petitioner’s lack ofemorse, he had objected
unsuccessfully to her testimony during prelianiynhearings and before she took the stand
[Id. at 18]. In dismissing these claimsgethtate court found that Petitioner was not
prejudiced by trial counsel’s failure to objeo these statements given the strength of
evidence against heflipton v. Sate, 2010 Tenn. Crim. Apd-EXIS 11, at *29.

The Court agrees with the TCCA'’s deteémation that Petitioner is not entitled to

relief on this claim because Paiitier cannot showrejudice unde&rickland. See e.g.,
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Srickland, 466 U.S. at 697 (concluding thbécause both the perfoance prong and
prejudice prong must be satisfied, if a petitioo@nnot satisfy one, the other need not be
examined). To show prejudicBetitioner has to demonstrateat counsel’s errors were
such that there is a reasbie probability that the outcagnof the proeedings would
have been different abseftite unprofessional errors.ld. at 694. The Court has
previously found that theevidence against Petitioner svasufficient to sustain her
conviction, and as the TCCAound, the wealthof the evidence against Petitioner
minimized any perceived prejudicial effdebm Officer Trentham or Nicole Frierson’s
testimony. Even further, the Court cannot fthdt trial counsel was ineffective when he
in fact objected to the admission of Nicéleerson’s testimony in a preliminary hearing.

As such, the Court finds that the state court’s decision on this claim was not
unreasonable and Petitioner is not entitled to relief.

D. lllegal and Non-existent Sentence.

Petitioner’'s final claim alleges thatehudgment rendered a non-existent and
illegal sentence because she would never Wytba eligible for parole based on the
applicable Tennessee Code computation [Oopp. 9-10]. Petitiomeappears to argue
that her sentence violates the Tennesseatstahe was sentenced under because based
on her sentence and possible credits, she wouwier rmetually be eligile for parole even
though she was sentd to life with the possibilitpf parole [Doc. 18 p. 32].

A petitioner seeking federal hadserelief may only do son the ground that they

are being held in violation dhe Constitution, laws, or treaties of the United States. 28
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U.S.C. 8§ 2254(a)Reed v. Farley, 512 U.S. 339, 347 (1994)As a general matter, an
allegation that a sentence has been impose&eiation of state sentencing law does not
present a constitutional issuesee Sheed v. Donahue, 993 F.2d 1239, 1244 (6th Cir.
1993) (finding that an assertion that senesnwere aggregated under state law causing
an illegal total sentence is not agoizable habeas corpus claingge also Howard v.
White, 76 F. App’x 52, 53 (6th @i 2003) (“A state court’slieged misinterpretation of
state sentencing guidelines and crediting status a matter of ate concern only.”).
Petitioner's assertion that her sentencesvillegal and entered iwiolation of the
Tennessee Code concerns purhyissue of state law. Asich, it is not cognizable in
this habeas proceeding.
V. Conclusion

For the above mentioned reasons, the Chds that Petitioner’s claims do not
warrant the issuance of a writ of habeagpuaer Therefore, Petitioner’s petition for a writ
of habeas corpus will EBENIED.
VI.  Certificate of Appealability

The Court must also congd whether to issue a Certificate of Appealability
(“COA"), should Petitioner file a notice oppeal. Under 28 U.S.& 2253(a) and (c), a
petitioner may appeal a final order in a habpaceeding only if issued a COA, and a
COA may only be issued wheaePetitioner has made a subs&rshowing of the denial
of a constitutional right.See 28 U.S.C. § 2253(c)(2). Wheia claim has been dismissed

on the merits, a substantial showing is m#deeasonable jurists could conclude the
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Issues raised are adequaialeserve further reviewSee Miller-El v. Cockrell, 537 U.S.
322, 327, 336 (20038ack v. McDaniel, 529 U.S. 473, 484 (20D0 When a claim has
been dismissed on procedural grounds, ataobal showing is demonstrated when it is
shown that reasonable jurists would debateether a valid claim has been stated and
whether the court’s procedural ruling is correftiack, 529 U.S. at 484.

After reviewing each of Petitioner’s claimtte Court finds that reasonable jurists
would not conclude that Petitiong claims are adequate tieserve further review. As
such, because Petitioner has failed to maksubstantial showingf the denial of a
constitutional right, a COA will not issue.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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