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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
RAYMOND KOUGH and MARY KOUGH,

Paintiffs,

WING ENTERPRISES, INCegt al.,

)
)
)
V. ) No0.3:12-CV-250-PLR-HBG
)
)
)
Defendants. )

)

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

On December 15, 2014, counsel for the parties appeared before the undersigned to
address Defendant’s Motion for Daubert Hearin@tiske and Disallow Testimony of Plaintiffs’
Disclosed Expert, Tyler Kress and®trike Plaintiffs’ Rule 26 Disclosure of Expert Witness and
any Reports or Opinions Expressed by Tyler K{Pgg. 28]. The Court fids that this motion is
now ripe for adjudication,_[see Docs. 29, 39], dod the reasons stateuerein, it will be
GRANTED IN PART andDENIED IN PART.

The Court will first address twimitial matters raised by the parties: (1) the timeliness of
the Plaintiffs’ expert disclosurand (2) the filing of the Defenddis memorandum in support. In
regard to the timeliness of the Plaintiffs’ disclesof Tyler Kress, Ph.D., the Court finds that the
Plaintiffs’ failure to timely disclose thegBmony was harmless undeethircumstances, and the
Court will not exclude Dr. Kress from testifyingased upon this error. In regard to the
Plaintiffs’ allegation that the Defendant failedresdocket their memorandum as a filing, rather

than a proposed, filing, the Court finds tk@s error is qually harmless.
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In addition, the Court finds that the Plaifs response to the Defendant’s motion and
memorandum was itself untimely, see E.D. Tenn. [Z.R. The Court finds that this error was
also harmless, and the Court will notksde Dr. Kress’s testimony on this basis.

Having addressed the preliminary matters pratedural objectionghe Court turns to
the substantive arguments raised pursuant te R02 of the Federal Rules of Civil Procedure

and_Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).

BACKGROUND

Plaintiffs allege that, impproximately June 2004, PlaiftRay Kough purchased a Little
Giant Ladder, produced by Defendant Wing Entegs, and since that time, Mr. Kough has
used the ladder in a manner expected of a reasnabsumer. [Doc. 55 at 2]. Plaintiffs allege
that, on May 11, 2011, Mr. Kough was using thddir in the extended position to take
measurements to repair storm damagea adecond story window ohis home. The ladder
allegedly failed, causing Mr. Kough to fall to ancoete surface and suffer severe and permanent
injuries. [Id.].

Defendant denies any liability and takbs position that Mr. Kough’s accident was the
result of Mr. Kough failing to follow the manufacer’'s safety and operation instruction manual
and his failure to exercise reasonable and dare for his own safety. [See Docs. 38, 55].
Defendant maintains that thecgdent occurred due tdr. Kough’s own neglignce and not from

any defect in the ladder. [Doc. 55 at 4].



. POSITIONS OF THE PARTIES
Defendant moves the Court to exclude Dres§& from offering expert testimony in this

case pursuant to Daubert v. Merrell Dow Phagauticals, Inc., 509 U.S. 579 (1993) and Rule

702 of the Federal Rules of Civil Procedure.o¢B. 28, 29-1]. Defendant argues that Dr. Kress
is not qualified by knowledgeskill, experience, training, odacation to offer expert testimony
in this case. Defendant contends that Dr. Kress’'s testimony inclpgedixit opinions,
including his opinion thathe rivets on the leftinge of the ladder failedue to fatigue from
“cyclical stress,” which caused tliall. Defendant maintains that Dr. Kress is not qualified to
opine regarding such metallurgidgaues and has not provided arliable evidence to support
that opinion. Defendant argues that Dr. $&das based his testimony and opinions on his own
speculative assertions which are sapported by tests, peer reviegwvidence of reliability, or
other scientific data.

Plaintiffs respond that Dr. Kress’s eduocatiin engineering generally qualifies him to
offer testimony regarding metallurgical issue®laintiffs concede thaDr. Kress is not a
licensed, professional engineer, n@he a metallurgist. His training and experience is in the
field of “human factors.” Plaintiffs argue @h his education and experience “touch[] nearly
[every] facet of engineering,” dnPlaintiffs note that Dr. Kgs was exposed to metallurgical
science through a class took as an undergraduate in 1986. [D@&@ at 5]. Plaintiffs maintain
that Dr. Kress used the same metallurgical wgstical fractographic analysis, as was used by
Defendant’s expert, which they contend demaiss the general acceptance of the method.
Plaintiffs also argue that Dr. Kress is qualifidy his background in human factors analysis, to
offer opinions as to whether “Mr. Kough [] uséde ladder in a manneonsistent with a

reasonable user.”_[Id.].



1. ANALYSIS
In Plaintiffs’ disclosures, Dr. Kress proposedoffer testimony that the responsibilities

of a prudent manufacter include complying with the following axioms:

1. In so far as possible, foreseeable hazardsbsilleduced to acceptable levels through the
design process.

2. Hazards that cannot be “designed away” will be appropriately guarded against.

3. The production process will have appropriat@nufacturing facilities and have QA/QC
methods to assure that the pradweets the design specifications.

4. Products will be tested to validate theafety status. Improvements will be made
through design iteration.

5. Users will have appropriate manuals, trainigpgglification, and necessary warnings so
that they understand the hazaatsl are knowledgeable users.

6. The actual use experience will be monitored and feedback obtained to permit possible
improvements in safety, designpduction, warnings, and manuals.

[Doc. 18 at 3]. Dr. Kress proposéal opine that the Defendantaifed in one [or] more of the
above axioms, specifically i respect to design, mamgturing, and/or adequate

warnings/hazards communications.” [IdDr. Kress proposed to further testify:

The failure of the subject ladder was due to a design and/or
manufacturing defect and it did not break as a result of Mr.
Kough falling on it. The failure is not something that an ordinary
consumer or user would identifgor even anticipate. Defects can
include inappropriate riveting & too hard, too deep), stress
risers, design, and/or manufactgriprocesses causing inadequate
strength and/or wear characteristics at the hinge mechanism and/or
lock tab assemblies, etc. The failure of the subject ladder’s center
area was due to a tension-based mechanism consistent with Mr.
Kough'’s explanation of #nincident in whicthe did not fall on the
broken ladder. Yet during reasonably foreseeable and normal
loading conditions the ladder bmkdue to inadequate design
and/or manufacturing.

[Doc. 18 at 4].



At the hearing before the undersigned, Rifisnrepresented that Dr. Kress, who has
never designed a ladder, wouldt radfer any alternative designe manufacturing processes.
[Doc. 53 at 11]. Instead, Plaintiffs focusepon the metallurgical testimony, which was not
included in Plaintiffs’ discloses but was later addeat his deposition. He stated that he
determined the metal composition of the ladtieough “familiarity with ladder [] construction,”
and that he used a “magnet test” on the meffabc. 53 at 50]. He conceded that he did not
know the actual metallurgical commgition of the ladder, or the ritgin question, “because it can
vary sometimes within the suppliers and alumiriuoat he generally described it as “aluminum
primarily with steel, also.” _[Id. at 50-51]. Hedded that he also looked up the patent on this
ladder. [ld. at 50]. Dr. Kress alal not state the strerigivalues for the ladderfld. at 51]. Dr.
Kress stated that he did ci@l fatigue calculations bagdeupon Mr. Kough's testimony. _[See
id.]. With regard to a manufactugror design defect, he testified:

Q: You say the design is defective and you say the
manufacturing process was defective. How did you
determine that? What did you use?
A: Well, what, what | determined is that we had — | think, |
think — | believe that there was evidence that indicates that
we had failure of the ladder beyond the way in which a
consumer would expect it to fail.
[Id. at 52-53].
At his deposition, Dr. Kress expandegdon his general opinion with a focus on
failure of the metal rivets in éhladder. In part, he stated:
Q: Okay. Do you have an opiniontaswhich side, the left side, as he
had it set up where the bent paftthe frame comes down, or the
right side, which one of those failed first?

A: | do, yes.

Q: Which one do you think?



A: | believe this is a failure assoaat with the rivets; so it's the left
side.

Q: Okay, sir. And do you haven opinion as to what caused the
failure of the rivetghat you think happened?

A: | do. | believe it was cycla loading over time, and fatigue.
And have you done any tests to confirm that?

Well, I have examined this ladder extensively, | have looked at,
with magnification, very closelyo every single damaged rivet on
both sides of the rivet at every fakusurface in grat detail, and |
took some photographs of it too.b@ously | looked at it for much
longer than the photographs wouddpict, but .. . And studied
this, the nature of the bent mietand what the physical evidence
associated with the subject laddprecisely what engineers do, to
understand how it failed and whete details of the mechanism

were.

Q: [Y]ou said you had taken magmfl photographs, so I'm assuming
that they will show more detail than what we can just visually see
here.

A: Well, I certainly looked at iwith magnification, and clearly my
camera has a zoom lens on it, and | did take some zoom
photographs . . ..
[Doc. 20-7 at 13].
In support of these opinions and his qualtii@as, Dr. Kress desdred himself as having
“done a lot of metal examinatiaver the years as part of my n@l practice in my research and

in my laboratories.” [Doc. 53 &@®5]. He noted to the Court thiais most recent, peer-reviewed

publication addressed crashing motorcycles ilarge package vehicles and trucks that are



riveted, which he stated involdecalculating the energy and failureechanisms of various metal
components on motorcycles and trucks. [td.].
With Dr. Kress’s testimony and disclosur@smind, the Court willaddress the issues
presented in turn.
A. Tennessee Products Liability Law
In evaluating Dr. Kress’s testimony, the Couwnust consider theapplicable law to
determine the relevance of the testimony, reliabdityhe testimony, and its potential aid to the
jury. The parties agree thairisdiction in thiscase is invoked pursuant to 29 U.S.C. § 1332,
[Doc. 55 at 1], and therefore, Tennessee prodiadidity law governs Plaintiffs’ claims.
As the Court of Appeals for the Sixth Qut has explained, Teessee law recognizes
two different tests for determining whetteeproduct is unreasonably dangerous:
The first, the consumer-expectation test, is used where a product is
“dangerous to an extent beyonaithvhich would be contemplated
by the ordinary consumer who purchast.” Ray ex rel. Holman
v. BIC Corp., 925 S.\2d 527, 530 (Tenn.1996); see also Brown
v. Raymond Corp., 432 F.3d 640, 643-44 (6th Cir. 2005). The
second, the prudent-manufacturesttemputes knowledge of the
dangerous condition to the manufaetr, and then asks “whether,
given that knowledge, a prudemtanufacturer would market the
product.” Ray, 925 S.W.2d at 530. As the Tennessee Supreme
Court has articulated, “[tjhe camsier expectation test is, by

definition, buyer oriented; the predt manufacturer test, seller
oriented.” Id. at 531.

Johnson v. Manitowoc Boom Trucks, In484 F.3d 426, 428-29 (6th Cir. 2007).

At the hearing, the Court asked Plaintiftssunsel which of these two tests Plaintiffs
were proceeding on in this cased counsel stated that the Btdfs’ position is that the ladder

at issue would fail both testsjDoc. 53 at 4]. With regartb the prudent-manufacturer test,

! Plaintiffs conceded that the arti¢tewhich Dr. Kress referred was not provided to the Court or opposing counsel,
nor was it referenced in the curriculum vitae provided to the Court and opposing counsel. However, the article and
an updated curriculum vitae was provided to the Court and opposing counsel following the hearing. These
submissions were marked as Exhibit 1 to the hearing.
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counsel stated that the Plaffdiare proceeding under a theorattivoth the design of the ladder

and the manufacturing of the ladder were defective. [Id. at 5]. Plaintiffs’ counsel argued that the
design was defective because it created a strems rHe argued thaélhe manufacturing of the
ladder was defective because the rivets on theetaddre not made of appropriate materials and,

as a result, they failed. [Id. at 6]. Plaintiffs’ coahstated that Plaintiffs’ theory is that cyclical
stress resulted in the laddefalure, though counsel dinot clarify whethethe alleged cyclical
stress failure was a design defecaonanufacturing defect. [Id. at 9].

It was unclear from counsel's representatiahthe hearing what Plaintiffs’ theories for
recovery were, and at best, peeared Plaintiffs we attempting to proceed under all possible
theories simultaneously. As indicated by Rress’s testimony described above, Dr. Kress was
similarly vague and appeared to combinehbtite consumer-expectation test and prudent-
manufacturer test to a single theory.

Following the hearing beforthe undersigned, the partieged their proposed pretrial
order, which was entered by the Court on Ddoem30, 2014. In the Pretrial Order, the
Plaintiffs again appear to gmeed under both the consumg&pectation test and the prudent-
manufacturer test. Though Plaffgido not specifically allege théhe ladder failed to meet the
expectations of a reasonable aamer, Plaintiffs do allege thatr. Kough was using the ladder
in a manner expected of a reasonable consumer’. [Doc. 55 at 2]. Additionally, Plaintiffs
allege: “The Defendant was negligent in theigeing, testing, manufactir and marketing of
the product, which rendered it unsafe and defedtitkat the rivet bindings at the hinging, mid-
section of the ladder were inadetpito handle the cyclical loadiraf the stress sers created by

the design of this ladder.”_[Id.].



While the consumer-expectation test ahe prudent-manufacturgest “are neither

mutually exclusive nor mutllg inclusive,” Brown v. Raymnd Corp., 432 F.3d 640, 644 (6th

Cir. 2005) (quoting Ray, 925 S.W.2d 531), the Plaintiffs’ seemingability to state the test(s)
entitling them to recovery and Dr. Kress’s congd merging of the two tests present a challenge
as the undersigned attempts to evaluateréfevancy component of the Daubert / Rule 702
standard.
B. Rule 702 of the Federal Rules of Evidence
Federal Rule of Evidence 702 governs the adian of expert testimony. It provides:

If scientific, technical, or othespecialized knowledge will assist

the trier of fact to understand tegidence or to determine a fact in

issue, a witness qualified as an expert by knowledge, skill,

experience, training, or educatianay testify thereto in the form

of an opinion or otherwise, ifl) the testimony is based upon

sufficient facts or data, (2) the testimony is the product of reliable

principles and methods, and (3) the witness has applied the

principles and methods reliably the factof the case.

Fed. R. Evid. 702.

In Daubert v. Merrell Dow Pharmaceuticalac., 509 U.S. 579 (1993), the Supreme

Court of the United States stated that a distraeirt, when evaluatingvidence proffered under
Rule 702, must act as a gatekegpensuring “that any and allisntific testimony or evidence
admitted is not only relevant, butiedble.” 1d. at 589. The Daubestandard “attempts to strike a
balance between a liberal admissibility standard for relevant evidence on the one hand and the

need to exclude misleading ‘junkiescce’ on the other.Best v. Lowe’'s HomeCtrs., Inc., 563

F.3d 171, 176-77 (6th Cir. 2009).

Although the Rule 702 requiremis are treated liberally, that does not mean that a

witness is an expert simply because he clainbe.” Coffey v. Dowley Mfg., Inc., 187 F.



Supp. 2d 958, 971 (M.D. Tenn. 2002) (citing Pride v. BIC Corp., 218 F.3d 566, 577 (6th Cir.

2000)).

The factors relevant in evaluating the abliity of the testimony, include: “whether a
method is testable, whether it has been subjectpddpreview, the rate @frror associated with
the methodology, and whether the method is generally accepted within the scientific

community.” Coffey v. Dowley Mfg., Inc., 187 F. Supp. 2d 958, 970-71 (M.D. Tenn. 2002)

(citing Daubert, 509 U.S. at 593-94). “Thus, a party must show, by a “preponderance of proof,”
that the witness will testify in a manner thaill ultimately assistthe trier of fact in
understanding and resolving the factual issoeslved in the case.” Id. (quoting Daubert, 509
U.S. at 593-94). The Rule 702 inquiry asflexible one,” and theDaubert factors do not

constitute a definitive checklist or test. idho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 138-

39 (1999) (citing Daubert, 509 U.S. at 593).

Additionally, the Courtof Appeals for the Sixth Circui'has recognized for some time
that expert testimony prepared solely for pugsosf litigation, as oppesl to testimony flowing
naturally from an expert’s line of scientific reseamhtechnical work, lsould be viewed with

some caution.”_Johnson v. Manitowoc Boonudks, Inc., 484 F.3d 42@34 (6th Cir. 2007).

The Sixth Circuit adopted the reasoning of the Court of Appeals for the Ninth Circuit,
explaining:

That an expert testifies baseamh research he has conducted
independent of the litigation @vides important, objective proof
that the research comports with the dictates of good science. . . . If
the proffered expert testimonis not based on independent
research, the party proffering must come forward with other
objective, verifiable evidencéhat the testimony is based on
“scientifically valid principles.”
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Id. at 434 (citing_Daubert v. Merrell Dow Btmaceuticals, 43 F.3d 1311 (9th Cir. 1995) (

“Daubert 11"). The Sixth Cirait found this reasoning to bedeally sound” in the context of
evaluating technical or engiaring experts. Id. at 435.
1 Metallurgical Opinions (Prudent-Manufacturer Test)

Dr. Kress’s disclosure does not identify @&dfic theory of either manufacturing defect
or design defect. However, frobr. Kress’s testimony and coun'setepresentations it appears
that Dr. Kress intends to offer an opinioathMr. Kough’s fall was caused by failure of metal
rivets in the ladder.

The Court finds that Dr. Kes is not qualified to offer sudkstimony. In support of his
gualifications, Dr. Kress states tha took a class in metallurgicatiences as an undergraduate,
approximately thirty years ago. See Ex. 1, Kred4 @t 1. Dr. Kress appears to suggest that his
general engineering degree, with an emphasiBamedical engineering, renders him an expert
in all possible facets of the engiering profession. The relevardse law does not support such
a sweeping expertise, nor does it support ithea that one or two classes taken as an
undergraduate will produce a qualifiegpert in a given field.

Plaintiffs’ counsel conceded at the hearomgthis motion that of the over one hundred
“publications and presentations” by Dr. Kress, ndaalt with the subjecif metal ladder failure
and/or ladder design. Dr. Kress, however, tiestithat he recently produced a peer-reviewed
work that addressed metals and rivet failure in astdents. See Ex. 1. The title of this article,
“Motorcycle Velocity Determination from Impa&@amage,” offers the first indication that the
article is not the culmination of research that would aid in determining whether rivets failed in a
ladder. A review of the artielitself confirms that the rearch undertaken therein does not

support Dr. Kress’s proposed expertise in this case. As the article’s abstract states, “The purpose

11



of this research is to provide a methodologyralevant computationsn common real-world
PTW (motorcycle) crashes to assess or evalh@tenergy dissipated in the motorcycle and the
crash partner (or other vehicle; OV).” Id. atBae Court finds that this particular research does
not support finding Dr. Kress to byualified to opine as an expen the failure of the metal
rivets in this case.

In reaching the above conclusion, the Golias contrasted DrKress’'s education,
experience, and qualifications with other pragmbsexperts in metallurgical sciences. For

example, in Maricco v. Meco Corp., 2004 WL 6081574 (E.D. Mich. 2004), the court found that,

though an expert had not been involved in design or manufacture aftep stools, he was
gualified to testify as to metalluigal failure in such stools, because “he established his expertise
in metallurgy and the use of steeld other metals in manufacturing, citing his co-authorship of a
textbook, his publication of numaus articles, and his underguate and graduate teaching on
such subjects as manufacturing processesterials for manufaating, and manufacturing
considerations in design.” _Id. at *5.Dr. Kress's general engieeng degree, undergraduate
class in metallurgical science, and researchmoorcycle crashes are not tantamount to such
gualifications, and the Court canrfistd that they satisfy Rule 702.

The Court has also considered Dr. Kress'pegtise as offered iother cases. Other
courts considering Dr. Kress'’s gifications generally identiffnim as an industrial ergonomist,
an expert in biomedical and biochemical eegiring, or an expert in ergonomics. _See, e.g.,

Hardy v. Union Pacific R.RCo., 2011 WL 5295199 (D. Colo. 201@gddressing Dr. Kress’s

proposed opinions regarding whole body vibratama musculoskeletal disorders in a railroad,

personal-injury case); Myers v. Ill. CerR.R. Co., 679 F. Supp. 2d 903 (C.D. lll. 2010)

(addressing Dr. Kress’s proposediropns regarding repetitive @sof musculoskeletal system

2 The expert at issue in Maricco was ultiniaexcluded from testifying on other grounds.
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and lack of ergonomic improvemenisa railroad, personal-injury case). Within this District,

Dr. Kress has been offered asexpert in a wide breadth afeas. _See Pasrv. Regions Bank,

No. 3:11-CV-514, Doc. 24 (proposing Kress as goeet in standards for sidewalk maintenance;

Kress withdrawn as expert); Rhea v. BroManu. Corp., No. 3:08-CV-35, Docs. 32-1 & 73

(proposing Kress as an expergaeding injury caused by treeutter and its foreseeability;
Daubert challenge denied based upon Kress'srggeein “trauma andnjury prevention”);

DeBakker v. Hanger Prosthetics & Orthotics E&st., No. 3:08-CV-11, Doc. 77-1 (proposing

Kress as an expert regardingmaéacture of knee braces and faeability of brace failing; case

settled prior to decision on Daubettallenge). However, the Riiffs have not cited the Court

to any case in which Dr. Kress Hasen offered as an expert in metallurgical opinions similar to
those proposed in the instant case or any casbioh a court has deemed Dr. Kress to possess a
similar expertise under Rule 702.

Accordingly, the Court finds that Plaintiffsave not demonstrated that Dr. Kress is
gualified to offer expert testimony regarding ntlet@ical sciences, and specifically, Plaintiffs
have not demonstrated that Dr. Kress is quadlife offer testimony regarding the failure of the
metal rivets in the ladder at issue.

Alternatively, the Court finds that metalgical opinions from Dr. Kress are not
sufficiently reliable under Rule 702. That the Court finds that Plaintiffs have failed to
demonstrate that the testimony is the product of reliable principles and methods or that Dr. Kress
has applied the principles and methods reliably to the facts eh#dee In so finding, the Court
has considered Dr. Kress’'s own testimony, udeig his testimony that: he did not know the
metallurgical composition of the rivets, but hadecdotally concluded it was an aluminum and

steel composite; he looked at the rivets undepaaified magnificationhe took photographs of
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the rivets using an otherwise unspecified carmeman; he did not know the strength value of the
metal; and he could not determine a cyclical loadchber for the laddeand generally estimated
the use of the ladder. Additionally, the Cours ltansidered Dr. Kress’s concession that he did
not submit his work to any other person for reveaavd that he relied upon textbooks, which were
not disclosed in his expert rapan formulating his opinions.

The Court also finds that the record in tbése demonstrates that Dr. Kress prepared his
testimony solely for this litigation. His eduaati and experience are essentially devoid of any
research performed in this area, and it certaplyears that, if not for ihcase, Dr. Kress would
have never evaluated timeetallurgical characteristics of riveits ladders. Consistent with the
case law of the Sixth Circuit, “[where thgjroffered expert tésnony is not based on
independent research, the party proffering it ncosbhe forward with otheobjective, verifiable

evidence that the testimony is based on ‘sdieatly valid principles” Johnson, 484 F.3d at6

434 (citing_Daubert 1l). The Pldiffs have failed to bring fortlsuch evidence in this case, and
to the contrary, the evidence before the undeesi indicates that the testimony was not based
on “scientifically valid principles.”

In sum and for all the reasons stated abdive,Court finds that: (1) Dr. Kress is not
gualified to offer metallurgical opions relating to the alleged ladder failure in this case; and (2)
Dr. Kress'’s proposed metallurgloapinions are not sufficiently kiable. Therefore, the Court
finds that Rule 702 of the Federal Rules of Evice requires that the Court exclude Dr. Kress
from offering such testimony at trial. Toetlextent that Dr. Kiss's testimony regarding a
prudent manufacturer's standards relate to metatlal science, he is precluded from offering

such testimony.
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2. Opinions Regarding Consumer Expectations (Consumer-Expectation Test)

The parties’ briefs and arguments addrédde Kress’s testimony as a whole, and the
Defendant has moved the Court to bar Dr.dsréfrom giving any expert testimony or producing
any evidence in the trial of this cause.” [D@®-1 at 26]. The Court finds that the record is
sufficient to examine the admissibility of sutdstimony. Thus, the diirt turns to the other
testimony proposed by Dr. Kress in his disclosure.

Dr. Kress has proposed to testify that: “Tdedition of the ladder was not such that an
ordinary consumer or individualomld decide that it shéainot be used” and “The failure [of the
ladder] is not something an ordinary consumer or user wouldifieror even anticipate” [Doc.
18 at 4]. Taken together, ippears Dr. Kress intends to tegtdbout an ordinary consumer’s
expectations.

The Court finds that the Pidiffs have not demonstratddat Dr. Kress is qualified to
offer expert testimony regarding consumer expextat A review of Dr. Kress’s education and
experience does not demonstrate that he has atigybar insight into the mind of the average
consumer. Moreover, the Plaintiffs have nomdestrated that Dr. Kiss’s opinion regarding
consumer expectations fispecialized knowledge Wiassist the trier ofact to undestand the
evidence or to determine a fact in issue.” FedEvid. 702. To the contrary, jurors in this case
will be familiar with the use of ladders for halmld tasks and a consumer’s expectations of
such products. In this regard, it appears Bratkress also seeks to opine that Mr. Kough did
not “misuse” the ladder at the time of the incidefdoc. 29-2]. Again, this is a determination
for the jury to make withouhe need for expert opinion.

Additionally, the Plaintiffs have failed ttte any methodology employed by Dr. Kress in

reaching his conclusions about @mlinary consumer’s expectatis. Specifically, the Court has
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not been cited to any methodologwtitould be tested, subjectedpeer review, or deemed to
be generally-accepted. See Coffey, 187 F. S@dpat 970-71. The Caufinds this lack of
methodology supports exclusion of such testimony.

Finally, the Court again finds that, to te&tent Dr. Kress has germed any type of
research in forming his consumer-expectation iops that research was performed solely for
purposes of this litigation and is outside the gcophis general research. The Court finds that

this fact also supports exclusiohsuch testimony. Johnson, 4B48d at 434 (citing Daubert II).

V. CONCLUSION

Consistent with the Court’s findings hergthe proposed opinion testimony of Dr. Kress
shall be excluded. Defendant’s Motion for DarttHearing to Strike and Disallow Testimony of
Plaintiffs’ Disclosed Expert, TyteKress and to Strike PlaintiffRule 26 Disclosure of Expert
Witness and any Reports or Ojpins Expressed by Tyler KregBoc. 28] is GRANTED IN
PART andDENIED IN PART.

IT 1SSO ORDERED.

ENTER:

(]D(w@’ }Lw o

Un rLeUS‘Latet]\/faé'lb‘uatefjubge
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