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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

JOHNNY L. MCGOWAN,
Plaintiff,

V. No.: 3:12-CV-263-TAV-CCS
SHEILA RUIZ, B. FOSTER,

BRANDY HUTSON, FRED JAMES,
CORPORAL BRUGLIO,

KRISTOPHER STEWART, L. AUGER,
GEORGE KING, BILL KING, W. POTTER,
DOUG COOK, and R. DEAN HALL,

N N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

This is a pro se prisoner’s civil rights complaint under 42 U.S.C. 8 1983. Now before
the Court is a motion for default judgment [Doc. Tildd by Plaintiff. For the reasons set forth
below, this motion IDENIED as to Defendant Hall an@ENIED without preudice as to
Defendant Potter.

On December 3, 2015, the Court entered a®rom which it “noted that summons|es]
have been returned as executed for Defend&anBean Hall [Doc. 7] and W. Potter [Doc. 71],
but that no answer or other responsive pleatiagbeen filed by these Defendants” [Doc. 75 p.
2]. Accordingly, the Courbrdered that that, within twenty-omkays of the date of entry of that
order, Defendants should file an answer dreotresponse to the complaint, Plaintiff should
request that the Clerk enter the party’s defaultPlaintiff should show cause as to why this
action shall not be dismiss@s to those Defendantsl|.

On December 18, 2015, Plaintiff filed a nom for default judgment [Doc. 76]. On

December 29, 2015, however, counsel for othefebdants in this matter filed a notice of
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appearance on behalf of Defendétdll, as well as an answer the complaint. Counsel also
filed a motion in opposition to ghmotion for default judgment dmehalf of Defendant Hall in
which counsel states that, after the Court’'s December 3, 20dér, mgarding Defendants Hall
and Potter, she contacted Defemddall at his last known add® and received a letter from him
in which he asserted that he was never served avithpy of the lawsuit, as an official at the
prison signed for such documents, and thatheeefore was unaware of the substance of the
lawsuit [Doc. 79]. In an affidavit attached tasthesponse, counsel fBrefendants testifies that
she had never received a request for representibm Defendant Hall and that any delay in
locating and representing Defendant Hall wasntamtional and not meant to delay timely
adjudication of the matter [Doc79-1]. None of these fiigs mention Defendant Potter,
however, and Defendant Potter has not filed segponse to the Court’s order or Plaintiff's
motion for default judgment.

Default is disfavored inhe federal court systemSee United Coin Meter Co., Inc., v.
Seaboard Coastline RR., 705 F.2d 839, 845 (6th Cir. 1983) (dimig that “[jJudgment by default
is a drastic step which should be resorted ty onthe most extreme cases”). Federal courts
favor trials on the merits, thus “[a]ny doubt shlibbe resolved in favor of” a decision on the
merits. |d. at 846 (quotindRooks v. Am. Brass Co., 263 F.2d 166,169 (6th Cir. 1959)) (internal
guotations and citations omitted). As DefendHiall has presented good cause to excuse his
default, Plaintiff's motion for defatijudgment as to Defendant HallDENIED.

As set forth above, however, Defendant Potter has not filed a response to the Court’s
order or a response to Plaintiff's motion for ddfgudgment. As Plaintiff has not filed a motion

for entry of default by the Clerk, however, PIHi’'s motion for default judgment against



Defendant Potter is premature. Fed. R. Civ5®. Accordingly, Plaintiff's motion for default
judgment as to Defendant PotteDENIED without prejudice.

Also, in reviewing the docket sheet for thise&ai is apparent that two attempts to serve
Defendant George King by mail were unsuccesfiddcs. 18, 40], that the Court therefore
ordered that the Warden of Morgan Cour@@grrectional Complex (“MCCX”) provide the
United States Marshal Service with the lastwnaddress for Defendant George King so that
the Marshals could personally serve him vatbcess [Doc 52], and that on September 10, 2015,
counsel for Defendants filed a notice with tBeurt indicating that MCCX does not have any
record of a current or former employee named George King, as well as an affidavit in support
thereof [Docs. 69 and 69-1]. dtiff has not responded to thstice, nor hadie provided any
additional information regardinghe individual in the compiat named as George King.
Accordingly, George King i®ISMISSED from this action. Fed. R. Civ. P. 4(m).

IT 1SSO ORDERED.

ENTER:

s/ThomasA. Varlan
CHIEFUNITED STATESDISTRICTJUDGE




