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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JAMES C. WHITE, )
)
Plaintiff, )
)
V. ) No.: 3:12-CV-404
) (VARLAN/GUYTON)
SHERMAN FINANCIAL GROUP, LLC, )
LVNV FUNDING, LLC, )
RESURGENT CAPITALSERVICES, L.P., )
TOBIE GRIFFIN, and )
BUFFALOE & ASSOCIATES, PLC, )
)
Defendants. )

MEMORANDUM OPINION

This civil action is before the Coudn two motions: (1) the Defendants’ Joint
Motion for Summary Judgmefidoc. 16]; and (2) PlaintiffsAmended Motion for Partial
Summary Judgment Against Defendants NW Funding, LLC, Tobie Griffin, and
Buffaloe & Associates, PLC [Doc. 22].In their motion, defendants Sherman Financial
Group, LLC (“Sherman”), LVNV Funding LLG“LVNV”), Resurgert Services, L.P.
(“Resurgent”), Tobie Griffin (“Griffin”), and Buffaloe & Associates, PLC (“Buffaloe”)
(collectively “defendants”), seedtismissal of all of plainti's claims arising under the
Fair Debt Collection Practices Act (“FDCPA'pr failure to create a genuine issue of

material fact. Plaintiff James White, tarn, moves for partlasummary judgment on

! Plaintiff had previouslyfiled a motion for summaryudgment [Doc. 20] which was
terminated and replaced by the amendetanaurrently before the Court [Doc. 22].
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several of his FDCPA claims. Both motidmsve been fully briefed by the partfesthe
Court has reviewed the parties’ argumeimsJight of the relevant case law and the
evidence of record. For thieasons discussed herein, def@nts’ motion [Doc. 16] will
be granted in part and denigdpart, and plaintiff’s motion [Doc. 22] will be denied.

l. Background

Plaintiff commenced this action on Augus 2012, asserting “violations of the
Fair Debt Collection Practicesct, 15 U.S.C. 88 1692 et seq. (“FDCPA”)” [Doc. 1  2].
Plaintiff is alleged to have incurremd credit card debt, owing to Citibanki[{ 10]. At
some point, plaintiff defaulted on the crediard debt, and thdebt was eventually
assigned to defendantsl[ § 11]. Plaintiff alleges that defendants Sherman, LVNV, and
Resurgent operate as“debt buying enterprise,” iwhich Sherman exercises decision-
making authority, LVNV acts as holding coany for purchased debt-portfolios, and
Resurgent acts as servicer on collection accoloht§ [L2].

On August 3, 2011, defidant Buffaloe & Associas, PLC (“Buffaloe”), who
regularly collects debt on behalf of LVNWied a civil warrant and sworn affidavit in
General Sessions Court for &n County and served it on plaintiff at his Seymour,
Tennessee addredsl.[1 27]. The civil warrant statethat the amount due on the debt

was for “the principal amourdf $5,387.93, plus pre and pggdgment interest accruing

> Defendants note in an objection to pldftei response that plaintiff's response to
defendants’ motion for summagydgment was untimely, moving to strike the response [Doc.
30]. The Court notes, howevehat the Court had not yet ruled on the motion, and that
defendants were not prejudiced the delayed filing, as they wer@ble to file a response.
Accordingly, the Court wilDENY defendants’ motion to strikeontained within the objection
[Doc. 30].
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at the statutory rate of 10%, and court sost this cause of $181.50” [Doc. 1-1].
Likewise, the sworn affidavitfilled out by Griffin, an authorized representative of
LVNV, stated that plaintiff owed $387.93 as of September 30, 2014 pt 3]. While
plaintiff alleges that the civil warrantand attached affidavit were the first
communications he had recedvérom defendants, defendantontend that Buffaloe,
acting on behalf of LVNV, sent a demandtée to plaintiff on or about June 29, 2010
informing plaintiff of his right to dispute ghdebt, and noting that it was an attempt to
collect on a debt [Doc. 19]. Plaintiff dexi the existence of the debt, and LVNV
eventually dismissed its civil warrant. Plafihalleges that defendants’ actions violated
numerous provisions of the FDCPA in thdldwing ways: (1) making false, misleading
representations in connectiorithvthe collection of a debt imiolation of 15 U.S.C. 88§
1692e(2)(A), 1692e(2)(B), 169&R)( 1692e(10); (2) taking action which cannot legally
be taken by failing to obtain proper licensun compliance withTennessee law, in
violation of 15 U.S.C. 88 MRe, 1692¢e(5), 1692f and 1692f(13) failing to make the
requisite disclosures in the sworn affidavit elttad to the civil warrant, in violation of 15
U.S.C. 88 1692e(11) & 16928)(3)-(5); and (4) filing the collection lawsuit in an
improper venue in violation of 15 U.S.C. 8§ 1692i(a)(2). Plaintiff also asserts that LVNV
is liable for the acts and omissions of Buffaloe under a theagspbndeat superior
Il.  Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is

proper “if the movant shows that there isgenuine dispute as to any material fact and



the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burder establishing that no geme issues of material fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (1986ytoore v. Phillip Morris
Cos, 8 F.3d 335, 339 (6th Cir. 29). All facts and all infereces to be drawn therefrom
must be viewed in the light moftvorable to the non-moving partyMatsushita Elec.
Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 587 (198@purchett v. Kiefer301 F.3d
937, 942 (6th Cir. 2002). “Once the movingtgaresents evidenafficient to support

a motion under Rule 5@8he non-moving party is not entitldo a trial merely on the basis
of allegations.” Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp.
1421, 1423 (E.D. Tenn. 1991) (citii@ptrett 477 U.S. at 317). To establish a genuine
issue as to the existence of a particulamant, the non-moving party must point to
evidence in the reed upon which a reasonable finder fatt could find in its favor.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986)[he genuine issue must also
be material; that is, it mustvolve facts that might affe¢dhe outcome of the suit under
the governing law.d.

The court’s function at the point of summgudgment is linted to determining
whether sufficient evidence $fidbeen presented to makiee issue of fact a proper
guestion for the factfinderAnderson 477 U.S. at 250. The court does not weigh the
evidence or determine thruth of the matter.ld. at 249. Nor does the court search the
record “to establish that it is bereft afgenuine issue of material fact3treet v. J.C.

Bradford & Co, 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed



Is the threshold inquiry of dermining whether there is aed for a trial—whether, in
other words, there are any genuine factualessbat properly can be resolved only by a
finder of fact because they may reasonably be resolvethvior of either party.”
Anderson477 U.S. at 250.
[ll.  Analysis

Congress enacted the FDCRHA order “to eliminate abusive debt collection
practices by debt collectors, to insure ttradse debt collectors who refrain from using
abusive debt collection prices are not competitively disadvantaged, and to promote
consistent State action to protect consumers against debt colleaisesab15 U.S.C. §
1692(e). The court is requiréad analyze alleged FDCPA vidians “through the lens of
the ‘least sophisticated consumer.Gionis v. Javitch, Block & Rathbone, LLP38 F.
App’x 24, 28 (6th Cir. 2007) (quotingmith v. Transworld Sys. In@53 F.2d 1025, 1029
(6th Cir. 1992)). The least sophisticatednsumer “can be presumed to possess a
rudimentary amount of information about therld and a willingnesto read a collection
notice with some care.Colomon v. Jacksqr®88 F.2d 1314, 131@d Cir. 1993). “The
basic purpose of the least-sophisticated-comswstandard is to ensure that the FDCPA
protects all consumers, the gulétas well as the shrewdId. at 1318 (internal quotation
marks omitted). It also ‘fptects debt collectors agat liability for bizarre or

idiosyncratic interpretations of collection notices$d’ at 1320.



A. Defendants’ Motion for Summary Judgment

Defendants filed a joint motion for summaugdgment seeking dismissal as to all
of plaintiff's claims. While plaintiff submitted a response, plaintiff devotes his
arguments therein to the violations of GnffLVNV, Resurgent, and Buffaloe. Plaintiff
does not discuss the liability &erman, and onlgpnentions Sherman as a party at the
onset of his response brief. As an initahtter, then, the Court finds that summary
judgment is appropriate for Simean as to all of plaintiff's claims, given that plaintiff has
failed to respond to this aspect of defendantotion and, in adtlon, has not shown a
genuine issue of material factists with respect to ShermarseeE.D. Tenn. L.R. 7.2
(“Failure to respond to a motion may be deena waiver of any ggosition to the relief
sought.”).

1. Filing of Civil Warr ant and Sworn Affidavit

The remaining defendants first move swmmary judgment on plaintiff's claims
arising under 15 U.S.C. 88 1692e, 1692&{R)(1692¢e(2)(B), 1692(5), 1692e(8), e(10),
1692f, and 1692f(1) relateto defendants’ act dfling of the civil warrant and affidavit
itself. As characterized by ahtiff in his response, pldiff's “fundamental claim for
this violation is that [d]efendants filethe collection lawsuitwithout possessing any
competent evidence they could use to estakiigh[p]laintiff oweda debt to LVNV, and
knowing that they did not interd obtain such evidence .”.[Doc. 29 at 8]. In support
of their motion, defendants note that itnst a violation ofthe FDCPA by filing a

collection lawsuit without hawg the immediate means toope up the debt. Defendants



also note that in the affidavatttached to the civil warrangriffin, as representative for
LVNV, recounts the manner iwhich the debt was validad, and that, although the
business records of LVNV were not submiteddng with the affidaw, Griffin testified
that he had reviewed the records to vetifg debt. Because plaintiff cannot show there
IS a genuine issue of materfatct with respect to a violatioof any of these subsections,
defendants contend that they @&ntitled to summary judgment.

15 U.S.C. 8§ 1692e prohibits the use “ahy false, deceptive, or misleading
misrepresentation or means @onnection with tb collection of anydebt.” Section
1692e(2) prohibits the false representatiorihef character, amount, or legal status of a
debt, as well as the false representation ofices rendered or agpensation received by
any debt collector. Section 1692e(5) pratsita threat to take any action that cannot
legally be taken or that is not intended be taken, while 8 1692e(8) prohibits
communicating or threatening tmmmunicate to any persoredit information which is
known or which should be known to be falsgection 1692e(10) prohibits the use of any
false representation or deceptimeans to collect or attempt to collect any debt. Section
1692f prohibits the use of unfair or uncoms@ble means to collect or attempt to collect
on a debt, including attempting to collect amounts not expressly authorized by the
agreement creating the debt or pernditby law. 15 U.S.C§ 1692f(1).

Plaintiff argues that its clai is not based upon thdlegation that defendant did
not have the ability to prove éhdebt when it filed the collection; rather, plaintiff claims

that defendant filed the collection action with intent to ever prosecute the case, and



without an intent tovalidate the underlying debt. Ri#if's complaint alleges a business
operation by which defendants purchasedebt without receimg the underlying
documents that created thebtdand file suit before propg reviewing any documents
received, basing their suits on affidavits that are signed without any personal knowledge
of whether a consumer incurred a debt [Db§{ 18-22]. From this, defendants seek to
obtain default judgments in éhmajority of consumers, and when their actions are
challenged, defendants dismiss the suit. This business operation, by its nature, plaintiff
argues in response to defenttd motion, is deceptiveand misleading, because it
misrepresents to the least sophisticated woles that, as a debt collector, defendants
intend to fully prosecute their collection actiand validate the underlying debt, when in
fact they do not. It also leads the least sophisticated consumer to believe that defendants
possess more than enougVidence to be successful iretbollection action. In support
of this argument, platiif relies heavily uporSamuels v. Midland Funding, LL.©21 F.
Supp. 2d 1321 (S.DAla. 2013).

In Samuelsthe court addressed a similar theasythe one proposed in this case in
the context of a defendant’s tian for judgment on the phdings under Rule 12(c) of
the Federal Rules of Civil Proceduréd. at 1323-24. Plaintiffomplaint alleged that
the defendant’s practice was to file collectisuits in state court with no intention of
proving its case, obtaining def&judgment or settlement 80% of the lawsuits it filed
and, in the other 10% of cases, defendaatild appear at trial through counsel but

without any witnesses @ompetenevidence.ld. The Samuelglaintiff had challenged



the defendant’s complaint, which did not contain a supporting aifjdawd appeared at
trial with counsel, while defendant’s attorney appeared ltlit Mo evidence to prove its
case.ld. at 1324. This promptgddgment in favor of plaitiff, who then filed a FDCPA
claim against defendant. tfenying defendant’s motion, tisamuelgourt distinguished
plaintiff's theory from those cases whereaiptiffs alleged that defendant had not
validated the debt at the time of filingisuand held that “the defendant has not
demonstrated that no suchuse of action exists.ld. at 1331. In doing so, however, the
district court did not rule on whether the EPA provided the plaintiff a cause of action
on the theory of filing a lawswithout intention to colleciand did not rule on the merits
of plaintiff's arguments.ld. Similarly, without ruling on thenerits of plaintiff's claims,
the court inKuria v. PalisadesAcquisition XVI, LLC 752 F. Supp. 2d 1293 (N.D. Ga.
2010), denied a motion to dismiss when piffimdvanced a similar theory, finding that
plaintiff had stated a claim for relial. at 1303.

The Court concludes that plaintiff's relismon these cases isgplaced. In both
SamuelsaandKuria, the respective plaintiffs’ theoriesd factual allegations were entitled
to great deference, as a court examinngiotion under Rules 12(b) and 12(c) must
accept all well-pled factual allegations asetr and to defeat enotion only requires
“direct or inferential allegations respectialj the material elements under some viable
legal theory.” Barany-Snyder v. Weineb39 F.3d 327, 332 (6th Cir. 200&ge, e.g.
Scheid v. Fanny Faren Candy Shops, Inc859 F.2d 434, 436-37 (6th Cir. 1988). In

order to defeat a well-pled motion for summarggment under Rule 56 of the Federal



Rules of Civil Procedure, however, the noovimg party “must pointo evidence in the
record upon which a reasonable finder of fact could find in its favéntierson 477
U.S. at 248. While the Caurs obligated to draw reasdrle inferences in plaintiff's
favor, the Court is not required to accapterences based on unsupported factual
assertions, as plaintiff “is not entitled tareal merely on the basis of allegation<urtis
Through Curtis 778 F. Supp. at 1423.

In this case, plaintiff has failed to provide a factual basis for its assertion of
defendants’ alleged scheme that would entithe to a trial. Therdés no evidence in the
record of defendants’ intent to hire Buffalimefile suit on its behalf without the intention
of pursuing that action, nor is there any evide of this being pattern and practice of
defendants. Plaintiff's response to defamd’ motion in large part reiterates the
allegations in the complainwithout setting forth evidere to substantiate those
allegations. In contrast to tl&amuelscase, defendants in thldase provided evidence in
connection with the filing otheir collection suit in the fon of the sworn affidavit,
evidencing their intent tpursue the action in order to collect on the deébit. Samuels
921 F. Supp.2d at 132®0ting that there was no indtgan that defendant attached an
affidavit so as to provide evidence egting existence and aunt of debt). While
plaintiff takes issue with the level of @®nal knowledge Griffin had in making the
affidavit, plaintiff has not presented evidertbat is contrary to # conclusions set forth
in the affidavit as to the amount of debt owdd addition, defendants have presented an

account document from the underlying credit@itibank, showing a balance that is
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consistent with defendants’ records antedastated in the civil warrant and sworn
affidavit [SeeDoc. 17-1]. During his deposition tesbny, plaintiff admitted that the
amount stated in defendants’ documemtatched the balance from the underlying
account, and similarly admitted that he owsedebt and that the aunt stated on the
civil warrant appeared to be corretd.[at 8]. Plaintiff attributed his failure to pay the
amount due to “financial difficulties,” whilacknowledging that hendlerstood his failure
to pay would result in the delbeing sent into collectiondd.]. Similarly, the Court
concludes that the mere fact defendants disea their collection action against plaintiff
Is insufficient to create a geime issue of material fact, ad upon the record in this
case. See, e.g. Collins v. Afolio Recovery AssocdNo. 2:12-CV-138, 14 (E.D. Tenn.
June 7, 2013) (Mattice, J.) (noting that tfects contained in theecord do not support
Plaintiff's inference — namelythat the dismissal of the lawi$ some seven months after
it was filed in and of itself demonstratesattDefendants never intended to pursue the
action”).

The Court similarly concludes that plaintiff's argumentgareling the amounts
defendants sought to collecttime state action do not creaegenuine issue of material
fact as to whether defendants violated B302e, 1692f, or the related subsections
thereunder. Plaintiff takessue with the fact that ithe civil warrant, defendants
characterized the amount owed as “the ppakcamount of $5,387.93, plus pre and post
judgment interest accruing Hte statutory rate of 10% amdurt costs of this cause of

$181.50” [Doc. 1-1 at 1], while the sworn affivit only states that the amount defendants
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have a right to collect is “$5,387.98us any additional accrued interedti.[at 3]. The
Court finds this argument is meritless, the affidavit clearly states the amount due,
including the possibility of interest, and wa®ddo validate the delain which the civil
warrant is seeking to collect. The failureinglude the court cost amount would not be
misleading, nor would it be an attempt tdlect on an amount not authorized by law,
given that court costs are authorized by stat8&epDoc. 36-3 1 5 (ting Tenn. Code
Ann. 8§ 47-14-121)]. For siilar reasons, the Court findglaintiff's argument that
defendant failed to show mence of an agreement pettmg the 10% interest rate
unavailing in light of the statutehich provides fo this rate [d. § 6 (citing Tenn. Code
Ann. 88 47-14-123, 47-14-121)]|See, e.g. CollinsNo. 2:12-CV-138at 14. The two
statements plaintiff offersare not inconsistent with one another and would not be
deceptive to the least sophisticated consumer. rllougly, summary judgment is
appropriate as to plaintiff'slaims arising from the filing ofhe civil warrant and sworn
affidavit, under 15 U.S.C. 88 1692e, 9B@(2)(A), 1692e(2)(B), 1692e(5), 1692e(8),
e(10), 1692f, and 1692f(1).
2. Licensing Requirements

LVNV also moves for summary judgment on plaintiff's claims regarding LVNV’s
failure to obtain a license tme a debt collector under Tennes$aw, in a violation of 15
U.S.C. 88 1692¢e(5), 16924nd 1692(f)(1). LVNV contends that it was not engaged in
collection activity in this case because iteldi Buffaloe, which igxempt from licensing

requirements, to carry out its collection effodn plaintiff's debt. Citing to an opinion
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issued by the Tennessee Cdilec Service Board, LVNV as#s that because it assigns
all of its collection activity to a licensed calteon agency and/or law firm, a license is
not necessary under Tennessee law.

The Tennessee Collection Sieev Act provides that “[rd person shall commence,
conduct or operate any collection service bessin this state unless the person holds a
valid collection service licensessued by the board under [the Tennessee Collection
Service Act] or prior state law.” Tenn. Codan. § 62-20-105(a). The law provides an
exception, however, for attorneys and theséities who are collecting solely on those
debts incurred in the normal course ofsiness. Tenn. Code Ann. § 62-20-103. A
“collection service” is defined as follows:

any person that engages in, or attesmip engage inthe collection of

delinquent accounts, bills or otherriies of indebtedness irrespective of

whether the person engaging in or attempting to engage in collection
activity has received the indebieess by assignment or whether the
indebtedness was purchased by the greengaging in, or attempting to
engage in, the collection activity.”
Tenn. Code Ann. 8 62-20-103(3 This Court has held thahe failure to obtain the
necessary licensing could give rise to a FBGHolation for threagning and or taking
legal action which it was na@uthorized to doSee Smith v. LVNV Funding, L1894 F.
Supp. 2d 1045, 1049 (E.D. e 2012) (Greer, J.).
In January 2009, the Teessee Collection Service Bdaissued a Clarification

Statement recognizing aexemption to the general definition of “collection service.”

The Board has been delegated authority torigate rules concerning the conduct of

13



collection service businessedenn. Code Ann. § 62-20t%(b)(1). The Clarification
Statement readss follows:

It is currently the opinion of the Tieessee Collection Service Board that

entities who purchase judgments ohast forms of indebtedness will be

deemed a “collection service” if they It or attempt to collect the debt

or judgment subsequent to their ghmse of the debt or judgment.

However,entities who purchase debt or judgnts in the manner described

above but who do not collect or atteintp collect the purchased debt or

judgment, but rather assign collemti activity relativeto the purchased

debt to a licensed collection agencyeaolicensed attorney or law firm shall

not be deemed to be'eollection service.”

Robinson v. Sherman Fin. Grp., LLBo. 2:12-CV-30, 2013 WI3968446, at *10 (E.D.
Tenn. July 31, 202)3(Collier, J.) (blockquotation omitted}. As recently as May 2012,
the Court notes, the Board reaffirmed theestant at one of its meetings and concluded
that the statement “woulcurrently stand as written” [Doc. 17-1].

In this case, there is no disputeatth.VNV is a debt collector. LVNV has
established that, through its servicer Rgent, collection activities are assigned to
Buffaloe. It is undisputed that Buffalosonducted all colleabn activity related to
plaintiff's account in this cas including the sending of kbection letters, and ultimately

filing suit on LVNV’'s behalf. The recordndicates that LVNV would not be a

“collection service” under the Clarification éé&ment by the Boardnd would not be

% While the parties devote a significant pontiof their respective briefs arguing whether
the Clarification is a formal rule promulgdtainder the statute, onerely guidance in the
interpretation thereof, the Cdumnotes that it does not aggr the Board was acting under its
rulemaking authority, and that the Statement tgerepresents the Board’s collective opinion.
This, however, does not diminish the Court’sligbto consider the persuasiveness of the
Clarification Statement, particularly in light dfe respect and deferengiven by courts to the
interpretation of statutes by administrative agenci®ee Riggs v. Bursp®41 S.W.2d 44, 51
(Tenn. 1997).
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required to obtain a collection service licen&ee, e.g. RobinspA013 WL3968446 at
*10 (reaching the same conslan based upon analysis ©farification Statemenf). The
Court concludes, therefore, that plaintifhs not shown there is a genuine issue of
material fact and defendant is entitledstanmary judgment on plaiff's claims under
15 U.S.C. §8§ 1692e)51692f, and 1692(f)(15.
3. Civil Warrant and Sworn Affidavit

Defendants also seek summary judgnaniplaintiff's claims under 15 U.S.C. §
1692e(11) and 15 U.S.C. 88 1692g(a)(3)-(5)tameing to the disclosures debt collectors
are required to make in their communicatibmslebtors. Defendants argue that neither
LVNV or Buffaloe were required to makeemecessary FDCPA disclosures in the civil
warrant or sworn affidavit because both wpeet of a “formal pleading” exempt from

the requirements of 15 U.S.C. § 1692e(11id 45 U.S.C. 88 1692g(a)(3)-(5). Plaintiff,

* Defendants submitted a supplemental fopersuant to E.D. Tenn. L.R. 7.1(d),
informing the Court of a recently releasedd@r denying a motion for reconsideration in
Robinson and asking the Court to take judicial wetiof the court’s decign pursuant to Rule
201 of the Federal Rules of Evidence [Doc. 5%Vhile the Court recogmes its discretion to
take judicial notice of that order, the Couwrill decline to do so, as that case is neither
controlling nor dispositive of th matter before the CourtCf. United States ex rel Robinson
Rancheria Citizens Council v. Borneo, Ir@71 F.2d 244, 248 (9th Cir992) (noting that lower
court proceedings were “directly” related andpdisitive of the current action and taking judicial
notice of the final judgment of that court).

® The Court notes that this conclusion earfrom the Court’s previous decisiorLiifly v.
RAB Performance Recoveries, LLEo. 2:12-CV-364, 2013 WL 38344008 (E.D. Tenn. Aug.
2013). In that case, however, the Court wasmatle aware of the exence or import of the
Clarification Statement, nor wass significance at issue befotiee Court until after the Court
issued its Memorandum Opinionch@rder on summary judgmenit. was later discussed by one
of the defendants in that case in the contéx@ motion for reconsideration under Rule 59, which
requires a different standard of analysis ttl@motion for summary judgment presently before
the Court. See Henderson v. Walled Lake Consol. $S&t@9 F.3d 479, 496 (6th Cir. 2006)
(setting forth standard for relief under Rule 59).
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in his memorandum in support of his mom for summary judgmernDoc. 23], argues
that neither qualifies as a foamnpleading under the statutén addition, plaintiff argues
that that the civil warrant and sworn affidavit wettee initial communications to
defendants, so that defendants had an diigéo provide additional disclosures, which
defendants failed to provide.

Initially, the Court notes that plaintiff Banot created a genuine issue of material
fact as to whether the ciwbarrant and affidavit were the initial communication sent to
plaintiff, which is necessary for finding wiolation under 15 U.S.C. 8§ 1692g(a).
Defendants argue that, as its normal procedBuffaloe, on behalf of Resurgent and
LVNV sent the proper noticend disclosures in thigrst communication sent to plaintiff.
In support of this contentionlefendants submitted the affidiawf Joel Vallejo [Doc. 19],
who, in his capacity as representative for Blo#a testified that on or about June 29,
2010, a letter was sent by Buffaloe statingrthme of the creditothe amount owed, and
the account numbetd. § 3]. Although Vallejotestifies that, at #time the June 2010
letter was sent, Buffaloe did nget have a policy of scamg outgoing mail into their
system, the records mé&iined in the ordinary coursd business show that the letter
contained the requisite disclosurdd.[{ 6]. Vallejo’s affidait includes the language
which is included in every dlection letter Buffaloe sends,dluding that the debtor has
thirty days to dispute the Mdity of the debt before it ipresumed valid, and the other
requirements set forth in 15 U.S.C. § 1692g(d) {l 4]. Without any argument or

evidence contrary to this affavit, the Court concludesghsummary judgment is proper
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as to plaintiff's claim under 15 U.S.C. § 169&gd will turn to plaintiff's claim under 15
U.S.C. § 1692¢(11).

Section 1692e(11) makes the feliag a violation of the FDCPA:

[tihe failure to disclose in the initial written communication with the

consumer and, in addin, if the initial communication with the consumer

is oral, in that initial oral communication, that the debt collector is

attempting to collect a debt and thay anformation obtained will be used

for that purpose, and the failure to disclose in subsequent communications

that the communication is from a debt collecexcept that this paragraph

shall not apply to a formal pleading & in connection with a legal action.

15 U.S.C. § 1692e(11) (emphasis added).

Defendants thus argue thhe civil warrant and attachesavorn affidavit fall under
the “formal pleading” exception set forth inl§92e(11), and the Cduagrees. The civil
warrant in this case functions as the complaiauld in cases beginning in circuit court,
as it is the manner in which an action isntnenced in a general sessions court. Tenn.
Code Ann. § 16-15-716. In addition, theosw affidavit attached to the civil warrant
serves as the way to conclusywestablish the amount owe&eeTenn. Code Ann. 8§ 24-
5-107. As has been previdysstated, “[a] complaint ora sworn account must be
supported by an affidavit proving theigbence and correctness of the accourAMC
Demolition Specialists, Inc. vBechtel Jacobs Co., LLC3:04-CV-466, 2006 WL
2792401, at *10 (E.D. Tenn. Sept. 26, 200Bhirley, M.J.) (dismissing claim on sworn
account when complaint did nadrtain a sworn affidavit). hough that case concerned

a complaint, rather than dgiwarrant, § 24-5-107 refers to all actions, making the sworn

affidavit a critical part of the civil warrant, @ésserves as conclusive proof of a deSee,
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e.g.Lilly v. Performance Recoveries, LL.€:12-CV-264, 2013 WI384008, at *7 (E.D.
Tenn. Jul. 23, 2013) (noting the same).

Plaintiff argues that the Court shoutdnstrue the “formal pleading” exception
narrowly, and argues that, in order to be ssstul, defendant would have to show that
every document attached & complaint constitutes a formal pleading. As this court
noted inLilly, howeverthe cases plaintiff continues tely upon are inapposite to the
facts of this caseld. In Hauk v. LVNV Funding749 F. Supp. 2d 366-67 (D. Md. 2010),
the Court held that interrogates served within the coursé litigation are subject to the
FDCPA, noting that “Congressdinot intend for all documentsed in connetion with a
lawsuit to fall within the fomal pleading exceptionsid. Plaintiff also cites tdNikkel v.
Wakefield & Assocs., IncNo. 10-CV-02411-PAB-CBS, 2011 WL 4479109 (D. Colo.
Sept. 26, 2011), a case involving a covdteleaccompanying a courtesy copy of a
complaint. Neither case, however, concdrre sworn, notarized affidavit used as
conclusive proof of a debt sought in a civil warrant.

In addition to these cases, plaintiff cites @ollins, a non-binding decision in
which the court rejected defendant’s argutnérat a civil warrant, filed as an initial
communication, was a formal pleading s8 to be exempt from the disclosure
requirements under the FDCPA before proaegdo dismiss plaintiffs 15 U.S.C. §
1692e(11) claim for failure to state a clailo. 2:12-CV-138 at 15-16. In so finding,

the Collins court referred to two unpublished agons from the Tennessee Court of
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Appeals® both of which concerned appeals frgmneral sessions courts, and infer that
civil warrants are not formal pleadings for {wposes of an appeafl a general sessions
court decision. The Court, having review&dllins as well the non-FDCPA Tennessee
cases referenced by tk@llins court, is not persuaded that a civil warrant and attached
sworn affidavit, intended as conclusive grad the amount oweddo not qualify as a
“formal pleading” under the statute. Nortiee Court persuaded Ipjaintiff's references
to commentary from industry vters, as neither of the articles cited concern the question
of whether a document which serves the purpose of the complaint may qualify as a
formal pleading. Thus, the Court concludleat plaintiff has not shown a genuine issue
of material fact exists @s her claim brought undédb U.S.C. 88§ 1692e(11).

4, Vicarious Liability

LVNV also moves for summaigudgment on plaintiff's @im that it is responsible
for the acts and omissioms Buffaloe under aespondeat superiotheory of liability”
LVNV argues that there is no proof of agency relationship that is necessary to
establish vicarious liability. Plaintiff arguéisat an agency rdianship may exist from

the fact that LVNV utilized Bfifaloe, as its attorney, to carry out collection efforts.

® Although the Court recognizes the persuasivthority of these cases, these cases are
not directly applicable to this case and their holdings do not constitute on-point precedent which
the Court must follow in interpreting the federal statute beforeS#e Lukas v. McPeak30
F.3d 635(6th Cir. 2013) (describimganner in which courts congd state court authority in
ruling upon questions of state law).

" While defendant does not appear address the argument mfspondeat superior
liability in its memorandum irsupport of its motion for summajydgment, plaintiff raised this
claim in his response and defendaatldress the argument in their reply brief, so that the Court
finds it appropriate to address these arguments.
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In Wadlington v. Credit Acceptance Carp/6 F.3d 103 (& Cir. 1996), a
company that had been assigned a car deal&rshgballment contracts hired an attorney
to collect against individualsho had defaulted on theiryaents. During his collection
efforts, the attorney violatethe FDCPA, and the individualater filed suit against the
attorney as well as the company, who owvriee debt. After determining that the
defendant company did not meet the defamitof “debt collector” under § 1692a, the
Sixth Circuit refused to hold the company vicasly liable for the actions of its attorney,
holding that it would not “accordith the intent of Congress. . for a company that is
not a debt collector to be held vicariouslyr fa collection suit filing that violates the
[FDCPA] only because the filing attzey is a debt collector.”ld. at 108. In reaching
this holding, the court distinguished the case ffeémx v. Citicorp Credit Serviced5
F.3d 1507 (9th Cir. 134), a case where the Ninth Ciitcbeld that a co-defendant was
held vicariously liable for the aons of its attorneys becaubeth could be classified as
“debt collectors” for purposes of the FDCPAee Wadlingtgn76 F.3d at 108 (citing
approvingly toFox for the idea that if “[defendant] was a debt collector, it would appear
to accord with the intent o€ongress for [defendant] to be held directly liable to a
consumer whom [defendant] suedfe wrong judicial district”)see also Pollice v. Nat'l
Tax Funding, LP225 F.3d 379, 404-0&d Cir. 2000) (holding tt entity “which itself

meets the definition of ‘debt collector” calibe held vicariouslyiable for other debt
collector acting in agency pacity and noting that deltollectors “should bear the

burden of monitoring the activitseof those it enlists to celtt debts on its behalf”).
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In light of the holdings ofVadlingtonand Fox, various district courts have held
debt collectors vicariously liable rfotheir agents’ FIOPA violations. See, e.g.,
Suquilanda v. Cohen & Slamowitz, LLRO Civ. 5868, 2011WL 4344044, at *4
(S.D.N.Y. Sept. 8, 2011) (“Gots have concluded that where the principal is a ‘debt
collector,” the principal may be liablfor its agent's FDCPA violations.”)see also
Edwards v. Velocity InyNo. 1:10 CV 1798, 2011 WL007394, at *8 (ND. Ohio Sept.
8, 2011) (noting that becaudefendant was a debt collectirgould be vicariously liable
for actions of attorney debt collecton denying defendant's motion for summary
judgment);DeFazio v. Leading Epe Recovery Solution®o. 10-cv-02945, 2010 WL
5146765, at *3 (D.N.J. Dec. 13010) (same). In so holdingourts have focused on the
fact that “to find otherwise would result @ompanies shielding thesalves from liability
by hiring attorneys to avoid ¢hrequirements of the FDCPABeach v. LVLN Funding
No. 12-CV-778, 2013 WL 878938, at *2 (E.D. V4. May, 3, 2013)see also Fox15
F.3d at 1516 (“In order to giveeasonable effect to secti@692j, we must conclude that
Congress intended the actionsaof attorney to be imputdd the client on whose behalf
they are taken.”).

As noted by the court i@kyere v. Palisades Collection, LL&- F. Supp. 2d ---,
2013 WL 1173992 (S.Dl.Y. 2013), “traditional vicarioudiability rules’ ordinarily
make principals liable for acts of their agemisrely when the agents act ‘in the scope of
their authority,”id. at *7 (quotingMeyer v. Holley537 U.S. 280, 285 (2003)). Further,

“the nature of an attorney-client relationshgelift reflects that the client has the power to
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‘control’ its agent in material respedfghe client wishes to do so.ld. But sedBodur v.
Palisades Collection, LLC329 F. Supp. 2d 246, 259 (S.D.N.Y. 2011) (quotihark v.
Capital Credit & Collection Servs., Inc460 F.3d 1162, 1173 {9 Cir. 2006) (“Under
general principles of ageneywhich form the basis of vicarious liability under the
FDCPA—to be liable for the actions of anathie ‘principal’ musexercise control over
the conduct or activities of ¢htagent.”) (citation omitted)).

In this case, it is undisputed that LVN\Wtred co-defendant Buffaloe to carry out
debt collection efforts against plaintiff. Baloe appears as attey for LVNV n the
civil warrant filed in Knox County Gemal Sessions Court, with LVNV acting as
plaintiff and beneficiary of Buffaloe’s effts. LVNV’s argumentsabout the need for
proof of an agency relationship overloolke thature of the relationship between LVNV,
the client, and its attorneythe Buffaloe law firm. The Court concludes that LVNV may
be held liable for any of Buffaloe’s FD@Pviolations, making summary judgment
improper.

B. Plaintiff's Amended Motion for Partial Summary Judgment [Doc. 22]

In plaintiffs Amended Motion for ParticBummary Judgment [Doc. 22], plaintiff
moves for summary judgment on his claithet defendant LVNV failed to obtain a
license, that defendants failed to make pineper disclosures in their communications
with plaintiff, and that defendasfiled their collection suit ithe wrong venue. As to the
first two claims, because the Court has codet that LVNV was not required to obtain a

license and that the civil warrant and swaffidavit are exempt from the disclosure
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requirements, the Court cannot grant pléirihie relief requested, and plaintiff's motion
will be denied irboth respects.

The only remaining claim which has notesldy been addressed by the Court is
plaintiff's claim for a violaton of 15 U.S.C. § 1692i(a)(2), vdh requires a debt collector
to bring any legal action in the judicialstlict where the consumer debtor signed the
contract being sued upon or where the debtsides. Plaintiff argues that the civil
warrant issued in Knox Countigts plaintiff's residence as Sevier County, and given that
there is no indication that the contraceating the debt was signed in Knox County,
defendants have violated this prowisi of the FDCPA. Defendants, while
acknowledging that the dlvwarrant may have been filed in the wrong county,
nonetheless argue that they had a good fallef as to plaintiff's address based upon
credit reports obtained in an effort to verihe defendant’s address, so that any mistake
is subject to the bona fide error defe set forth in 15 U.S.C. 8§ 1692k(c).

Section 1692k(c) providethat a “debt collector mapot be held liable in any
action brought under this sutapter if the debt collect@hows by a preponderance of
evidence that the violation was not iienal and resulted from a bona fide error
notwithstanding the maintenance of procedureasonably adapted to avoid any such
error.” The burden, then, is on the debt ectibr asserting the defense to “prove by a
preponderance of the evidenibat: (1) the violation was umientional; (2) the violation
was a result of a bona fide error; and (B¢ debt collector maintained procedures

reasonably adapted te@d any such error."Jerman v. Carlisle, McNellie, Rini, Kramer
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& Ulrich, LPA, 538 F.3d 469, 472 (6th Cir. 2008¢v’d on other groundss59 U.S. 573
(2012). The debt collector, proving the eligibility of the dense, must dg show “that
the violation was unintentionall’ewis v. ACB Bus. Sery4.35 F.3d 389, 402 (1998), not
that the underlying action was unintentiondl,

In support of their bona fide error defenslefendants submitteanother affidavit
from Vallejo [Doc. 26-2]. Vallejo testified #t upon assignment of the debt collection,
Buffaloe ran credit reports on plaintiff to confirm his addréd4[[5]. Buffaloe then used
this address to prepare a civil warrant which was initialydfin October 2010. Upon
learning that the civil warrant was undelivdglBuffaloe obtained #results of a skip
trace search for plaintiff odune 28, 2011, through whi&uffaloe obtained the Seymour
address and amended the civil warrdait{ 9]. Vallejo testifiedhat when Buffaloe filed
the original civil warrant, itwas relying upon what isnbrmally very reliable credit
reporting information,” which l& to the belief that platiif resided in Knox Countylgl.
10].

Based upon this affidavit, the Court coras there is a genuine issue of material
fact as to the availability dhe bona fide error defens®allejo described the process by
which Buffaloe validates debtor addresses prior to filing suit, ithahe use of credit
reporting services, testified that this process wiflized as to plaintiff, but that there was
an error with the address wirththe credit reporting servicePlaintiff has produced no
evidence that the act of filing in the wrongwe was intentional or done in bad faith, and

Vallejo’s affidavit purports to show thateherror was an unintentional mistake. The
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Court, in denying plaintiffsmotion, makes no determin@n on whethedefendant can
carry its burden of proving the availability tife bona fide error at trial nor assesses the
weight and credibility of Vallejo’'s affidavit. Anderson 477 U.S. at 249. Rather, the
Court merely concludes thatettavailability of the defense &g plaintiff's § 1692i(a)(2)
claim is a proper question for the jury.
IV.  Conclusion

For the reasons stated herein, deferglanbtion for summary judgment [Doc. 20]
Is herebyGRANTED in part andDENIED in part to the extent thaplaintiff's claims
will be dismissed and judgmesentered in favor of defelants with the exception of
plaintiff's claim for a violaton of 15 U.S.C. § 1692i(a))2 Plaintiff's amended motion
for summary judgment [Doc. 22] is hereD¥ENIED .

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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