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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SHERRY J. CAPP&t al., )

Plaintiffs, ))
V. ; No.: 3:12-CV-545-TAV-HBG
CREMATION OPTIONS, INC.gt al., ;

Defendants. : )

MEMORANDUM OPINION

This civil action is before the Coush the motion for summary judgment filed by
defendants Rhonda L. Barnes, James R. Badosgph A. Crumley, Steven R. Crumley,
and Pauline Rhodes (the “Family Defendn [Doc. 20] and defendant Cremation
Options, Inc. (“Cremation Options”) [Do@&7]. Plaintiffs reponded in opposition to
both motions and moved the Court pursuarfdderal Rule of Civil Procedure 56(d) to
defer or deny the motions to allow plaintitis obtain affidavits and conduct discovery
essential to their opposition to the motigb®cs. 29, 40]. Creation Options filed a
reply [Doc. 43] and renewed its motion fomsmary judgment [Doc. 49] after plaintiffs

filed an amended complaint [Doc. 46]For the reasons stated herein, the Court will

! The Court finds that the filing of the @amded complaint should not moot the pending
motions for summary judgment because the causes of action in the amended complaint are
substantially identical to those in the originamplaint [Doc. 1], and thus the Court will address
the merits of the motion for summary judgmesge Graham v. City of Oklahoma City, 859 F.2d
142, 144-45 (10th Cir. 1988) (initial motion feummary judgment properly granted where
original complaint and amended complaint were “substantially identical” and plaintiff had
“adequate notice and sufficient opportunity teah defendants’ arguments contained in the
initial motion for summary judgment” (footnotemitted)). In fact, the amended complaint
merely removed Angela Crumley as a defendadt@aintiffs’ cause oéction for conversion of
estate asset€pmpare Doc. 1with Doc. 46].
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grant Cremation Options’ motion and defating on the FamilyDefendants’ motion
until after plaintiff has received the discoyeought from the Family Defendants.
l. Background

Plaintiffs Sherry Capps, Charlotte DelGew, and Brian Pierce are the biological
children of Richard A. Pierce, Jr. (“theeckdent”), who died on October 23, 2011, in
Sevier County, Tennessee [Doc. 38 p. Defendants Rhonda Barnes, Joseph Crumley,
and Steven Crumley are stepdhen of the decedent, deféant James Barnes is the
husband of Rhonda Barnes, and defendanlifgaRhodes is the decedent’s sister [Doc.
46 1 17]. The Family Defelants allege that after pgi admitted to LeConte Medical
Center on October 13, 2011, tthecedent executed “Appointment of Health Care Agent”
and “Advance Care Plan” fosnm which were provided bywocial worker Elizabeth
Robinson [Doc. 23 {1 6]. On these fornBhonda Barnes is listed as the person
designated by the decedda make health care decisioms his behalf once he is unable
to do so, and the forms wee purportedly signed by e¢hdecedent on October 13, 2011
[Doc. 26 pp. 3-5]. These forms are notariZed.[ According to the Family Defendants,
the decedent reviewed thesenfis and discussed his intemswith Rhonda Barnes and
Pauline Rhodes before signing them [Docs. 23 1 6, 24 | 4].

On the Advance Care Plan form, undez #ection entitled “[o]ther instructions,
such as burial arrangements, hospice cace,” ¢he word “creamation” [sic] is written

[Id. at 4]. Plaintiffs Sherry J. Capps and Qbie P. DelGaicco avehat, based on their

familiarity with the deedent’s handwriting, he did not e the word “creamation” [sic]



[Doc. 33 1 3; Doc. 35  3]Moreover, they submit that tlegeecedent never indicated to
them his desire to be crema{&bc. 33 T 4; Doc. 35 § 7].

On October 21, 2013, Rhon@arnes signed a form place of the decedent, who
was apparently unable to do so, usihgr maiden name, Rhonda Crumley, and
identifying herself as the decedsn‘daughter” [Doc. 34 pp. 2-3]. This form indicated
that the decedent did not haaa “Advance Directive”l[d. at 2]. On the day after the
decedent’s death, an employafeLeConte Medical Center told SherGapps that there
was no advance care directive on file fine decedent [Doc. 35 § 8]. Yet, the
aforementioned Advance Care Plan form Vedsr produced from the records of LeConte
Medical Center [Doc. 26 pp. 3-4].

On October 24, 2011, Jarrett Vance (fa”), who was then an employee of
Cremation Options, was dispatched to an esllin Sevier County, Tennessee, where he
met with Rhonda Barnes, Steven Crumley, and Joseph Crumley [Doc. 37-6 1 2-3].
Vance avers that during this meetinghdRda Barnes told im that she was the
decedent’s daughter, and Steven and Josgpimley told him tht they were the
decedent’s sondd. § 4]. Further, when \f&e inquired as to vdther there were any
other siblings, Rhonda Barnes, Steven Geymand Joseph Crumley replied that there
were not [d.].

Moreover, during this meety with Vance, Rhonda Bags, Steven Crumley, and
Joseph Crumley signed two documents autimgiZremation Options to arrange for the
cremation of the decedend[ § 5, Doc. 37-2]. In thérst document, titled “Cremation

and Disposition Authorization,” these three defants averred that: ) they “are legally
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authorized to arrange for the crematiomgassing, and final disposition of the remains
of [the decedent],” (2) “all of the Decedentgher adult children have been notified of
the decedent’s death and nondgl@m have expressed an abjen to the cremation,” (3)
“I/We are aware of no objectidio this cremation by any . child . . . or any person in
the next degree of kinship toetibecedent,” (4) “I/We . . certify that I/We have the legal
right to make [the cremation] authorizatiand agrees to hold Cretion Options, Inc. . .

. harmless . . . from any liability on aeod of said authorization, cremation,
identification, and final disposition,” and (8§)e obligations of Creations Options shall
be fulfilled when the decedent’'s remaing akelivered to Rhonda Barnes [Doc. 37-2].
Plaintiffs were not present when thédocument was signed, and the president of
Cremation Options, James Safewright, was natrawf their existence at that time [Doc.
37-1 1 5].

The second document addresses the ipsliand proceduresf East Tennessee
Cremation Company, to which Cremation Opsodelegated the task of cremating the
decedent [Doc. 37-4]. After the crenmati had been completed, East Tennessee
Cremation Company was to deliver the db@’s remains to Cremation Options, who
was to deliver them to Rhonda Barneswatordance with the Cremation and Disposition
Authorization [d. at 4]. On October 24, 2011, actcordance with a cremation permit
obtained from the state of Tennessee, theedent was cremated [Doc. 37-1 § 9]. On
October 25, 2011, James Barnes executed one of the decedent’s checks to Cremation

Options in the amount of $1,849, presumably as payméat the decedent’s cremation



[Doc. 34 p. 5]. Finally, as #uworized by Charlotte DelGaict@mnd Rhonda Barnes,
Cremation Options relead half of the decedent’s crated remains to each of them
[Doc. 37-1 1 10]. BothCharlotte DelGaicco and Rhda Barnes signed forms
acknowledging this release on October 25, 2011 [Doc. 37-5].

Plaintiffs allege that the defendants dadle under Tennessé@w for intentional
infliction of emotional distress, negligentfliotion of emotional distress, trespass upon
the right to possess g for decent burial, and conwon of cremated remains [Doc.
46]. The Family Defendants argue thaé tAppointment of Hdth Care Agent and
Advance Care Plan designated cremation asl#tedent’s preferradethod of disposal
of his body and granted Rhaa Barnes the right to cont the decedent’s disposition
[Doc. 21 pp. 2-4]. And, because she acteddcordance with the decedent’s purported
wishes and with the authoritgranted to her by the decedent, the Family Defendants
submit that they are entitled to summary joggt. James R. Barnes and Pauline Rhodes
submit that they are also entitled to summiamygment because they did not sign any
agreement or contract for the decedent’s crematibraf 4-5J°

Cremation Options contends that it entitled to summaryudgment under
Tennessee law because it had the right toaelyhe contract intavhich it entered with

Rhonda Barnes, Joseph Crumlagd Steven Crumley and actatdall times in good faith

% This authorization was given on ©ber 25, 2011, one day after the decedent was
cremated [Doc. 37-5].

® Angela Crumley was also listed in thiocument as a party entitled to judgment
because she did not sign any documents pertaiaitige decedent’s cremman, but in plaintiffs’
amended complaint, Angela Crumley is nader a defendant to this action [Doc. 46].
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based upon its reasonable reliance on répmesentations of Rhonda Barnes, Joseph
Crumley, and Steven CrunylgDoc. 37 |1 2-3]. Altemtively, Cremation Options
asserts the validity ofhe Advance Care Plan form, adein the decedent purportedly
memorializes his desire to be crematiet | 1].

Regarding the Family Defendants’ motioraiptiffs submit that genuine issues of
material fact exist as toe¢hgenuineness and validity oketdocuments allegedly executed
by the decedent that indicate lkiissire that his body be crated [Doc. 30 p. 3]. More
specifically, plaintiffs submit that “the olbsble dissimilarity inhandwriting of the
word ‘creamation’ and the handwritten portiooisthe other parts of the Advance Care
Plan raises a genuine issue of material’fastto whether the decedent completed that
portion of the form and aver that the decedenter indicated to them his desire to be
crematedld.]. In addition, both Rhoda Barnes and LeConte Meal Center denied the
existence of an advance care directive dfterform had purportedly been executsd]|

Moreover, plaintiffs contend that the fattat neither James Barnes nor Pauline
Rhodes signed any agreement or contracicerning the decedent’'s cremation is not
determinative of their allegatioregainst these two defendantd. [at 2]. To this end,
these defendants may have quored orally to cremate the decedent’'s remains and,
notably, James Barnes signed the checkremation Options, and Pauline Rhodes was
with the decedent whehe purportedly executed toethtAdvance Care Plan form and

avers that she discussed this forithwhe decedent before he did so.



As for Cremation Options, gintiffs submit that (1) th dissimilar handwriting on
the Advance Care Plan and (2) Stephen Crumley’s description of himself as the
decedent’s “step-son” on one of Crematiorti@ps’ forms and “son” on another, coupled
with the difference in surnaméetween the decedent anduftey males, as well as the
fact that the individuals label “son” and “step-an” have the same surname, create a
genuine issue of material fact as to thasmnableness of Cremation Options’ reliance on
these documents and defendantpresentations [Doc. 41 pp. 1-2].

Alternatively, plaintiffs move the Coumpursuant to Rule %8) of the Federal
Rules of Civil Procedure to ther or deny defendants’ motionstil plaintiffs can obtain
affidavits and conduct discovery as tocta essential to justify their opposition to
defendants’ motions [Docs. 29 pp. 2—-3, 40 p. 12| support, plaintiffs’ counsel avers that
discovery will allow plaintiffs to obtain infonation from, and depes all defendants in
order to learn their involveméeim the cremation decisioand the decision to halve and
distribute the decedent’'s remains [Doc. 2% . Moreover, plaintiffs’ counsel submits
that he will depose and request documents frmn-defendant health care providers of
the decedent to determineethdecedent’'s mental statnd competence when he
purportedly signed the forms at issue avill subpoena the pragtion of handwriting
exemplars of the decedent for expert analye determine the extent to which the
decedent executed such fornBlaintiffs’ counsel states th#lte parties’ discovery plan

contemplates the completion of discoven or beforelanuary 14, 2014.



II.  Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no geime issues of material fact
exist. Celotex Corp. v. Catrett, 477 U.S. 317, 330 n.2 (1986\toore v. Phillip Morris
Cos, Inc., 8 F.3d 335, 339 (6th £i1993). All facts and all inferences to be drawn
therefrom must be viewed ithe light most favorablgo the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574587 (1986);
Burchett v. Kiefer, 301 F.3d 937, 942 (6th Cir. 2002).

Yet, “[o]nce the moving party presenévidence sufficient to support a motion
under Rule 56, the nonmovingarty is not entitled to a trial merely on the basis of
allegations.” Curtis Through Curtis v. Universal Match Corp., Inc., 778 F. Supp. 1421,
1423 (E.D. Tenn. 1991) (citin@elotex, 477 U.S. at 317). To &blish a genuine issue as
to the existence of a partieulelement, the nonmoving panmnust point toevidence in
the record upon wbh a reasonable finder of fact could find in its favaunderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (188. The genuine issue must also be material;
that is, it must invole facts that might affect the ootoe of the suit under the governing
law. Id.

The Court’s function at the point of summgudgment is linted to determining
whether sufficient evidence $fidbeen presented to makiee issue of fact a proper

guestion for the factfinder.ld. at 250. The Court doesot weigh the evidence or
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determine the truth of the matteld. at 249. Nor does the Cdwearch the record “to
establish that it is bereft of am@ne issue of material fact.Sreet v. J.C. Bradford &
Co., 886 F.2d 1472, 1479-80 (6i@ir. 1989). Thus, “the inquiry performed is the
threshold inquiry of determining whether thes a need for a trial—whether, in other
words, there are any genuine factual issuasgloperly can be resolved only by a finder
of fact because they magasonably be resolved fiavor of either party.”Anderson, 477
U.S. at 250.

In addition, when a summary judgment tioa is filed, the party opposing the
motion may, by affidavit under Rule 56(ffprmerly Rule 56(f)), explain why he or she
Is unable to present facts essential tdifjushe party’s oppasion to the motion. See
Wallin v. Norman, 317 F.3d 558, 564 (6t@ir. 2003). The Rule provides in pertinent
part:

(d) When Facts Are Unavailable to the Nonmovant.
If a nonmovant shows by affidavit or declaration that,
for specified reasons, it cannot present facts essential to
justify its position, the court may:
(1) defer considering the motion or deny it;

(2) allow time to obtain affidats or declarations or
to take discovery; or

(3) issue any other appropriate order.
Fed. R. Civ. P. 56(d).
“Before ruling on summary judgment matis, a district judge must afford the

parties adequate time for discovery, inhtigpof the circumstances of the casd?fott v.



Gen. Motors Corp., 71 F.3d 1190, 1195 (6th Cir. 1995However, the party seeking the
additional discovery bears ghburden of “demonsat[ing] why such discovery is
necessary.” Summers v. Leis, 368 F.3d 881, 887 (6th Cir0Q4). Bare allegations or
vague assertions of the need for addaiotime for discovery are not enoughlnited
Sates v. Cantrell, 92 F. Supp. 2d 704, 7X%.D. Ohio 2000) (citind-ewis v. ACB Bus.
Serv., Inc., 135 F.3d 389, 409 (61@Gir. 1998)). The Sixth Ciréuhas found that a party

must make such a request with “some preaisand must state “the materials he hopes
to obtain with further discovery and exacklgw he expects thoseaterials would help
him in opposing smmary judgment.” Summers, 368 F.3d at 887 (quotingmmons Oil
Corp. v. Tesoro Petroleum Corp., 86 F.3d 1138, 1 (Fed. Cir. 1996))see also Cacevic
v. City of Hazel Park, 226 F.3d 483, 489 (6th Cir. 2000joting that a party making a
filing under Rule 56(f) must fidicate to the district courts need for discovery, what
material facts it hopes toincover, and why it has nqireviously discovered the
information” (internal quotations omittd The nonmoving p& “must show how
postponement of a ruling on the motion wilb&ke him to rebut the motion for summary
judgment.” Lyons v. Ray, No. 5:05-405-JMH, 2007 WBE79005, at *4 (E.D. Ky. March
1, 2007) (quoting.ewis, 135 F.3d at 409).
The Sixth Circuit has stated that fiveefars should be comered when ruling on
a Rule 56(d) motion:
(1) when the party seeking discovéearned of the issue that is the
subject of the desired discovel(z) whether the desired discovery

would change the ruling; (3) howrlg the discoverperiod lasted;
(4) whether the party seeking discov&vas dilatoryin its discovery
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efforts; and (5) whether the nanoving party was responsive to
discovery requests.

HCA-Info. Tech. & Servs., Inc. v. Informatica Corp., No. 3:10-CV-01155, 2011 WL
5117727, at *2 (M.D. Tenn. Oct. 25, 2011) (citiRtptt v. Gen. Motors Corp., 71 F.3d
1190, 1196-97 (6tlir. 1995)).
1. Analysis

1. Family Defendants

Plaintiffs’ Rule 56(d) motions accompanied by a deddion in which counsel for
plaintiffs states that he cannot present fastgential to justify plaintiffs’ opposition to the
Family Defendant’'s motion for summary judgrhemNamely, he submits that discovery,
including interrogatories, requests for protion, subpoenas, and depositions, would
likely reveal pertinent factsoacerning: (1) “the precise involvement of each defendant in
the decision to cremate theakdent's remains;” (2) “thprecise involvement of each
defendant in the decision talve and distribute the cremated remains;” (3) “the mental
state and competence of the decedent oabout the time thahe allegedly executed
various documents relied upon by the defetglaand (4) “handwriting exemplars of the
decedent . . . to determineettextent to which the decewct may have filled out or
executed various documents reliednfy the defendants” [Doc. 29 p. 4].

The Court finds that this information essential to plaintiffs’ opposition to the
Family Defendants’ motion fosummary judgment [Doc. 20]. The declaration of
plaintiffs’ counsel is sufficientlyrecise in describing the infoation that plaintiffs seek

through discovery, and plaintiffs note itmeir supporting memorandum that this
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information could be determinative ofethCourt’s ruling on the Family Defendants’
motion, making it essential to justify the@pposition to the motiofDoc. 30 p. 4]. To
this end, such discovery willllow plaintiffs to adequateladdress the involvement of
each Family Defendant in the decedent'sisien-making process garding the handling
and disposition of his bodyollowing his death and the validity of the Family
Defendants’ assertions that the decedent vatiptelected, while of sound mind, (1) that
his body be cremated and (2) that Rhonda &awontrol the dispositioof his remains.
Furthermore, given that discovery had yeb&gin when plaintiffdiled their motion, as
well as the aforementioned pot&l of the sought discovetp change the Court’s ruling
on the Family Defendants’ motion for summary judgment, the first, second, and third
factors of the Sixth Circuit’s five-factor teseigh in favor of grating plaintiffs’ motion,
and the fourth and fifthaictors are inapplicableThomason v. Amalgamated Local No.
863, 438 F. App’x 358, 36 (6th Cir. 2011). Therefore,ahtiffs’ Rule 56(d) motion as
to the Family Defendants will be grantedidaconsideration of th Family Defendants’
motion for summary judgment will be f@ered pursuant to Rule 56(d).
2. Cremation Options
In Tennessee:

Any person signing a funerakervice agreement, cremation

authorization form, or any oth@uthorization for disposition shall

be deemed to warrant the truthfudseof any facts set forth therein,

including the identity of the dedent whose remains are to be

buried, cremated, or otherwise piised of, and the party’s authority

to order such disposition. A fured establishment shall have the

right to rely on such funeral sece contract or authorization and

shall have the authority to carput the instructions of the person
whom the funeral establishmentsenably believes holds the right

12



of disposition. No funeral establishment is responsible for contacting
or independently investigating trexistence of any next-of-kin or
relative of the decedent.

Tenn. Code Ann. § 62-5-707. Moreover,
No funeral establishment or funedarector who relies reasonably in
good faith upon the instructions of a person claiming the right of
disposition shall be subject to crimainor civil liability or subject to
disciplinary action for carrying ouhe disposition of the remains in
accordance with the insictions unless the fure establishment or
funeral director knew or had reastmknow that the person did not
have the right of disposition.

Tenn. Code Ann. § 62-5-708.

In this case, Vance, an employeeQfmation Options, has stated that Rhonda
Barnes, Steven Crumley, andsdph Crumley told him thately were the children of the
decedent and thaio other siblings existed [Doc. 37f64]. Then, thesthree defendants
signed a Cremation and DispositiAuthorization in which thegl) instructed Cremation
Options to arrange for the crenaat of the decedent, (2) statdtat all of the decedent’s
children had been notified ofd¢ldecedent’s death and tha¢yrknew of no objection to
cremation by any of his childre(8) averred that they hadetthegal right to authorize the
decedent’s cremation, and)(dgreed to hold Cremath Options harmless from any
liability stemming from their authorizatioror the cremation, identification, and
disposition of the decedent @p. 37-2]. Moreover, the prieent of Cremation Options,
Safewright, states that he relied on th@resentations of Rhda Barnes, Steven
Crumley, and Joesph Crumley in arrangingtfe cremation to be performed on October

24, 2011, and did not know ofdlexistence of plaintiffs at & time [Doc. 37-1 | 5, 11].

After the decedent’s crematip with the authorizatiorof Charlotte DelGaicco and
13



Rhonda Barnes, Cremation Optiomteased half of the decedent’s cremated remains to
each of them [Doc. 37-5].

Under Tennessee law, Rhonda Barnes,est&rumley, and deph Crumley were
deemed to warrant the truthfulness of the statements made in the Cremation and
Disposition Authorization, including thahey possessed the hatity to order the
decedent’s cremation, and Cremation Optiors e right to rely on such statements.
Moreover, Cremation Options wdegally authorized to carrgut the instructions of a
person whom it reasonably beliglvield the right of dispositto Tenn. Code Ann. § 62-
5-707. Here, the affidavits &afewright and Vance, algmwith the documents signed by
Rhonda Barnes, Steven Crumley, and pgbe£rumley, warrant that these three
individuals had the authority to order tdecedent’s cremation and support Cremation
Options contention that it reasonably bel@wbaat these individuals held the right of
disposition. Furthermore, though plaintiflsgue that the fact that Steven Crumley
identified himself as a stemis on one of Cremation Optie’ forms creates a genuine
issue of material fact as to the reasonatdsrof Cremation Options’ belief, “[n]o funeral
establishment is responsible fmntacting or independentigniestigating the existence of
any next-of-kin or relative of the decedentd.

Additionally, plaintiffs submit that th@bservable dissimilédy on the Advance
Care Plan form of the word “creamation’idsfrom the rest ofthe words on the form
creates a genuine issue of material fasgtto whether Cremation Options reasonably
relied on such documentation, or reasoyabélieved that Rhonda Barnes, Steven

Crumley, and Joseph Crumley had the authottyorder the decedent’s cremation.
14



Given the aforementioned facgsd law, investigating the Wdity of a word on the
Advance Care Plan form is beyond what iguieed of Cremation Options in light of the
oral and written represetitans by Rhonda Barnes, ésen Crumley, and Joseph
Crumley.

To this end, if a funeral establishméntlies reasonably igood faith upon the
instructions of a person claiming the rigiftdisposition,” that @ablishment cannot be
held liable for carrying out thcremation and disition in accordance with that person’s
instructions “unless the funeral establishinenfuneral directoknew or had reason to
know that the persondlinot have the right afisposition.” Tenn. Code Ann. § 62-5-708.
Here, the representations made by Rhondad®aiBteven Crumley, and Joseph Crumley,
along with the affidavits of Safewright @nvance, indicate that Cremation Options
reasonably relied in good faith on the instrons of these theedefendants and had no
reason to know that they did tnpossess the right of dispositiahthey in fact did not.
Moreover, as mentioned, Cremation ©p8 was under no duty to independently
investigate the representations of theseethdefendants. Accatgly, based on the
record before the Court and thpplicable law, there is no genuine issue of material fact
as to whether Cremation Ogiis is liable to plaintiffs.

Yet, plaintiffs contend that pursuant todéeal Rule of CivilProcedure 56(d), they
need discovery to obtain facssential to their opposition @remation Options’ motion.
But in plaintiffs’ counsel's declaration isupport of this argument, the examples of
necessary discovery bear upore thalidity of the decedent’alleged wish that he be

cremated, except for ¢hinformation concerning the inlwement of defendants in the
15



decision to halve and distribute the decedent’s cremated retaihe. validity of the
decedent’s intentions is relevant to ptéfs’ opposition to the Family Defendants’
motion for summary judgment, but not thatGemation Options, which can be disposed
of based on the validity of Emation Options’ reliance uponetistatements of the Family
Defendants under Tennessee law, rather tih@m@ctual intentions of the decedent.

In addition, as for the diswery sought pertaining tthe decision to halve and
distribute the decedent’s remains, Charl@t#Gaicco and RhondBarnes signed forms
authorizing Cremation Options to distribthalf of the deceders’ remains to each of
them. More fundamentally, plaintiffs havet provided evidence or made specific
allegations probative of any propriety on the part of Creattion Options with regard to
this distribution of the decedent’'s remaios described with any specificity how the
information plaintiffs seek tlough discovery on this pointould help, much less prove
essential, to plaintiffs’ opmition to Cremation Options’ ntion for summary judgment.

The Sixth Circuit has stated that wharling on a Rule 56(d) motion, courts
should consider:

(1) when the party seeking discovéearned of the issue that is the
subject of the desired discovel2) whether the desired discovery
would change the ruling; (3) howrlg the discoverperiod lasted;
(4) whether the party seeking discov&vas dilatoryin its discovery

efforts; and (5) whether the nonoving party was responsive to
discovery requests.

* As mentioned, in addition to informati@moncerning the involvement of defendants in
the decision to halve and distribute the decedent’s remains, plaintiffs seek information pertaining
to the involvement of each defendant in tiecision to cremate the decedent’s remains,
information concerning the decedent's na#nstate and competence when he executed
documents relied upon by defendants, and handwriting exemplars of the decedent to determine
the extent to which hexecuted such documents.
16



HCA-Info. Tech. & Servs,, Inc., 2011 WL 5117727, at *2 (citinBlott, 71 F.3d at 1196—
97). Plaintiffs are correct in stating thhecause discovery had yet to begin when
plaintiffs filed their Rule 56(motion, the first and third &ors militate in favor of the
motion, and the fourth and fifth factors arapplicable. The seod factor, however,
weighs strongly in favor ofdenying the motion becaugdaintiffs have failed to
specifically state how thesought discovery would emge the Court’'s ruling on
Cremation Options’ motion. Put simply, batkegations or vague assertions of the need
for additional time for discovery are not enougbantrell, 92 F. Supp. 2d at 717 (citing
Lewis, 135 F.3d at 409). Instead, a party slmmake such a request with “some
precision” and must state “the materials i@pes to obtain witlurther discovery and
exactly how he expects those materiawuld help him in opposing summary
judgment.” Summers, 368 F.3d at 887 (quotin§mmons Oil Corp., 86 F.3d at 1144).
Given plaintiffs’ failure to state with speiity how the sought materials are germane to
their opposition to Cremation Options’ mati for summary judgment, the Court finds
that, on balance, thelott factors and other applicable cdae do not weigh in favor of
granting plaintiffs’ Rule 56(d) motion.

Having considered the ment record, the written peesentations of Rhonda
Barnes, Steven Crumley, and Joseph Crundeyl the applicable law, the Court finds
that the discovery sought byaphtiffs is too vaguely related to plaintiffs’ opposition to
Cremation Options’ motion.See Ball v. Union Carbide Corp., 385 F.3d 713, 720 (6th

Cir. 2004) (“It is not an abuse of discretitor the district court to deny the discovery
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request when the party makes only general @ntlusory statements [in its affidavit]
regarding the need for more discovery awks not show how aextension of time
would have allowed informatiorelated to the trutlor falsity of the[document] to be
discovered.”) (alterations in original) (citatis and internal quotation marks omitted).
Plaintiffs support their Rule 56(d) motion Byating that “clearly the proposed discovery
set forth in the declaration d¢iie undersigned has the pdtahto change any potential
ruling on the motion” [Doc. 41 p. 4]. Thigeneral and conclusory statement does not
provide adequate support for plaintiffs’ nmt, considering that éhproposed discovery
does not “clearly” haveuch potentiallf.]. Accordingly, the Cart will deny plaintiffs’
Rule 56(d) motion as to Cretion Options and now findsdhthere is no genuine issue
of material fact as to plaintiffs’ claims aigpst Cremation OptionsThus, the Court will
grant Cremation Options’ motion for summary judgment.
V. Conclusion

For the reasons stated herein, Cremation Options’ motion for summary judgment
[Docs. 37, 49] will b6sGRANTED, and plaintiffs’ claims aginst Cremation Options will
be DISMISSED. Plaintiffs’ Rule 56(d) motion as to Cremation Options [Doc. 40] will
be DENIED. In addition, for good cause shownaipkiffs’ Rule 56(d) motion as to the
Family Defendants [Doc. 29] will b6 RANTED, and consideration of the Family
Defendants’ motion for summary judgment [Doc. 20] will BEFERRED pursuant to
Rule 56(d) of the Federal Rules of Civil Pedaire. In light ofthe representation by
plaintiffs’ counsel that discovery is to condkion or before Janal4, 2014, it will be

ORDERED that plaintiffs shallhave until and includinglanuary 28, 2014, to file a
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supplemental brief to their sponse to the Family Defendta’ motion, and the Family
Defendants shall hawaven (7) days from the filing of plaintiff's supplemental brief to
file a supplemental brief in reply. Plaintiff&ilure to file a supplemental brief will result
in the Court’'s determination of the FamiBefendants’ motion based upon the record
before the Court.

ORDER ACCORDINGLY.

g Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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