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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LAUREN B. LLOYD,

Plaintiff,

MIDLAND FUNDING, LLC,

MIDLAND CREDIT MANAGEMENT, INC.,

and ENCORE CAPITA GROUP, INC., )
)

Defendants. )

)
)
)
V. ) No.:3:12-CV-566-TAV-HBG
)
)
)

MEMORANDUM OPINION

This civil action is befee the Court on Midlandunding LLC’s Motion to
Dismiss or, in the Alternative, Motion for Summary Judgmfboc. 65], plaintiff's
Motion to Alter or Amend Judgent [Doc. 68], and plaintiff' ©bjections to two orders
entered by the magistrate judge [Docs. 43, 64].

I Background®

In 2010, Midland Funding brought antian against plaintiff in the General
Sessions Court of Blount Countyennessee, to collect abdeof $7,288.72 [Doc. 1-1 11
10-11; Doc. 62 p. 2]. Beforthe scheduled court date of October 6, 2010, plaintiff and
Midland Funding entered into aagreement for plaintiff to pay $4,000.00 in satisfaction

of the entire debt [Doc. 1-1 T 12]. Qbctober 5, 2010, Midland Funding’'s counsel

! Although the Court discusses certain facts reletatite Court’s analysis, the Court presumes
familiarity with the facts of tis case as well as the analysigerlying the Court’'s memorandum
opinion and accompanying order [Docs. 62, 63].
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confirmed the receipt of th$4,000.00 payment and statéphJur office will cease all
legal actions, if such actionsvyebeen initiated” [Dc. 1-1 p. 17; Do®2 p. 2]. The next
day, however, a default judgment was erdeagainst plaintiff in favor of Midland
Funding in the Blount Counteneral Sessions Court [Do82 p. 2]. Based on the
available evidence, this Cdupreviously found“that the initial entry of the default
judgment against plaintiff was inadverteniti.[at 32].

Over a year later, plaintiff attempted abtain a home loafor $175,000.00 from
her credit unionlf. at 2]. It was at this time thatlaintiff discovered that a default
judgment for $7,288.67 had been eatkagainst her on October 6, 201d][ Plaintiff
commenced this action in the Circuit Cofat Blount County, Tennessee, on September
27, 2012, alleging that “[a]s a direct resulttbé default judgment in favor of Midland
Funding and its presence orefhcredit report, the credit won informed[her] that it
would make the loan teer only at a higher interest ratean it would have made the loan
had the judgment not beerepent on her credit reportit| at 2—3].

Defendants timely removed the action ttas Court on the basis of federal
guestion and supplemental jurisdictiold.[at 3]. Plaintiff's conplaint asserted the
following claims: breach of contract, commtw fraud, defamationabuse of process,
violations of the Fair DebCollection Practices Act (“FDC®), and violations of the
Fair Credit Reporting Act (“FCRA”) [Doc. 1- p. 7-14]. In the Court's previous
memorandum opinion (“Opinion”) and omgDocs. 62, 63], the Court dismissed

plaintiff's claims against all defendants undee FCRA and Tenssee state law and for



punitive damages, and dismissed plaintiftéaims against defendants Encore and
Midland Credit Management, Inc. under the FDCPA.

Plaintiff's FDCPA claims against Miand Funding were not adjudicatese¢
Docs. 62, 63, 65 1 3], and they are the sewf Midland Funding’s present motion to
dismiss or, in the alternative, for summgugdgment [Doc. 65 14, 6]. The parties
appear to agree that theB®CPA claims are premisedoon the exact same factual
allegations as the FDCPA claims against&e and Midland Credit Management, Inc.,
which the Court previousliound to be time-barredsee idf 4; Doc. 71 p. 2, 4]. Due to
the claims’ similarity and to avoid a tri@n these remaining claims alone, plaintiff
agreed to allow Midland Funafy to file its present motion dpite the parameters of the
scheduling order§eeDoc. 71 p. 2]. Plaintiff's response to the motion re-alleges each
and every argument made in her responsgetendants’ previous motion for summary
judgment [d. at 4]. Accordingly, with nothingnew to consider, the Court hereby
incorporates its analysis froits previous memorandum opam [Doc. 62 p. 28-30] and
finds that plaintiffs FDCPAclaims against Midland Funding are time-barred by the
statute of limitations.

This determination doesot resolve the case, however. Plaintiff has asked the
Court to reconsider its disnsial of her breach of contractaim, which the Court will
review under Rule 59(e) because it was fileithin twenty-eight days of the Court’s
order. Plaintiff has also objected to thegmst&rate judge’s orders imposing evidentiary

sanctions and refusing to reopd#iacovery [Docs. 43, 64].



[I.  Analysis

In its Opinion, the Court dismissed plaintiff's breach of contract claim, finding it
preempted by the FCRA [Doc. 62 p. 26]. eTGourt explained that the FCRA preempts
state-law claims that involve a subject matter regulated under 8 1681s-2, relating to the
responsibilities of those who furnish infoatron to consumer reporting agenciég¢ id.
at 24-25 (discussing the FCRA’'s prgamon clauses, including 15 U.S.C.
§ 1681t(b)(1)(F), which provides, “No requiremer prohibition mg be imposed under
the laws of any State . .. with respectatty subject matter regulated under . . . section
1681s-2 of this title, relatingp the responsibilities of persom#o furnish information to
consumer reporting agencies”)]. Under @1s-2, furnishers must provide accurate
information and take certain amtis upon notice of a disput&eel5 U.S.C. § 1681s-2(a)
and (b). The Court find plaintiff's breachof contract claimpreempted because her
alleged damages for that claim—payindnigher interest rate on her home loan—"are
directly related to defendants’ alleged repaytof her default judgent” [Doc. 62 p. 26].

Plaintiff claims the Court committed “clearror of law” inso finding [Doc. 68 p.
3]. In support, plaintiff makes two arguments. First, plaintiff argbasthe FCRA does
not preempt breach of conttaclaims. She relies o@ipollone v. Liggett Group, Inc.
505 U.S. 504 (192), and the plurality’s analysisf a similarly-waded preemption
provision [SeeDoc. 68 p. 3-6; Doc. 7p. 1-4]. Defendants spond that the plurality
opinion inCipollone“lends the Plaintiff no support” as“involved an interpretation of a

vastly different federal statute” [Doc. 72 p. 4h addition, defendants cite many district



court decisions, including from the Eastern District of Tennessee, that have found certain
contract claims to be preempted by the FCRA{ idat 2-5].

Second, plaintiff argues that evencibntract claims may be preempted by the
FCRA, plaintiff's claim is not preempteblecause it “is based entirely on Defendants’
conduct in obtaining a judgment against Rtifi in breach of the settlement agreement
entered into by the parties” [Doc. 68 p. &laintiff also claims that the Court’s Opinion
is internally inconsistent, argug that the Court “failed toonsider that its own Opinion
had determined that plaintiff's breach omt@ct claim was not based on subject matter
regulated by the FCRA” [Doc. 74 p. 4]Defendants respond that the Court did not
improperly consider the source of plaintifieamages in its preemption analysis and that
“the crux of the breach of contriaallegations” is directly related to the alleged reporting
of her default judgmenSeeDoc. 72 p. 5-8].

“A district court may grant a Rule 59(eotion to alter or amend judgment only if
there is: ‘(1) a clear error of law; (2) wky discovered evidence; (3) an intervening
change in controlling law; or (4) a neéal prevent manifest injustice.”Henderson v.
Walled Lake Consol. Schgl69 F.3d 479, 496 {6 Cir. 2006) (quotingntera Corp. V.
Henderson428 F.3d 605, 620 (6th Cir. 2005)Rule 59 motions “are not intended as a
vehicle to relitigate previouslgonsidered issues . . . ance arot the proper vehicle to
attempt to obtain a reversal of a judgmbgtoffering the same arguments previously
presented.”’Kenneth Henes Special Peats Procurement v. Cont’l Biomass Indus.,,Inc.

86 F. Supp. 2d 721, B2(E.D. Mich. 2000) (emphasis and citation omittexBe also



Sault Ste. Marie Tribe d@hippewa Indians v. Englel46 F.3d 367, 3746th Cir. 1998)
(noting that a Rule 59(e) motion “is not arpoptunity to re-argu@ case” nor an avenue
to raise arguments that “could havieut [were] not” raised before)Beltowski v.
Bradshaw No. 1:08 CV 26512009 WL 5205368at *4 (N.D. Ohio Dec. 23, 2009)
(“The motion for reconsideratioshould not provideéhe parties with an opportunity for a
second bite at the apple.”).

Having reviewed the record and releviaw, the Court will not analyze the merits
of plaintiff's first argument involvingCipollone “It is well-settled that ‘parties cannot
use a motion for reconsideration to raise neyal@rguments that calihave been raised
before a judgment was issued.Bank of Ann Arbor v. Everest Nat'l Ins. C663 F.
App’x 473, 476 (6th Cir. 2014) (quotingoger Miller Music, Inc. v. Sony/ATV Puhl'g
477 F.3d 383, 395 (6th Cir. 2007 Plaintiff first raised the argument that the FCRA, in
light of Cipolloneand related cases, does not preemeadin of contract actions in her
motion to alter or amend the judgme@bmpareDoc. 30 p. 11-13yith Doc. 68 p. 3—6].
Despite the opportunity, plaintiffs rpense to defendants’ motion for summary
judgment did not cit€ipolloneor allude to such an argumegeDoc. 30]. The Court,
therefore, will not entertain this new argument.

Moreover, as plaintiff corexles, there is no controllingthority for this Court to
consider with respect to FCRpreemption of breach of coatt claims [Doc. 74 p. 1].
Without controlling authority on pot, the Court does not finddhits view that breach of

contract actions may be preempted—a viearsti by courts within and outside of this



circuit—constitutes a clear error of lavtee H.D.V.—Greektown, LLC v. City of Detroit
No. 06-11282, 2010 WK792180, at *3 n.2 (E.D. MictNov. 18, 2010) (“[B]ecause the
Court has not found—-and the Plaintiffs havet presented—angontrolling authority
directly on point, it does not agree with tRaintiffs’ contention that the contrary
conclusion by the Couis a ‘clear error’ [ader Rule 59(e)].”).

Nor is plaintif's second argument well-taken, as it rehashes points plaintiff
previously made. See Bank of Ann Arbob63 F. App’x at 48 (“[R]econsideration
motions cannot be used as@portunity to re-argue a case.”In plaintiff's response to
defendants’ motion for summajgydgment, plaintiff argued #t her breach of contract
claim is not preempted because it is notatetl in any way to credit reporting generally
or credit investigations” but is “basedtiealy on Defendants’ conduct in obtaining a
judgment against Plaintiff irboreach of the settlement ragment” [Doc. 30 p. 12].
Plaintiff relies on this same argumenthar motion to alter or amend the judgmesgg
Doc. 68 p. 8], even thoughelCourt previously rejected is¢eDoc. 62 p. 25-26 (citing
Parker v. PHH Mortg. Corp.No. 4:11CV00439, 2C1LWL 626594, at *3E.D. Ark. Feb.
18, 2014) (finding that the FCRA precludee thiaintiff from seeking damages that were
related to the defendant providing lsformation to cedit agencies))].

In sum, because plaintiff has used heotion to introduce a new argument that
could have been presentedliearand to essentially reargtiee case, the Court will deny
plaintiffs motion. Plaintiff has not lrown that the Court's memorandum opinion

contained a clear error of law, that thésenewly discovered evidence or has been a



change in controlling law, or that the Court's decision must be amended to prevent
manifest injustice.
[Il.  Conclusion

For the reasons stated herein, the Court @RANT Midland Funding LLC’s
Motion to Dismiss or, in t Alternative, Motion for Smmary Judgment [Doc. 65] and
will DENY plaintiff's Motion to Alter or AmendJudgment [Doc. 68]. Accordingly,
plaintiff's objections to twoof the magistrate judge’srders [Docs. 43, 64] and
defendants’ Motion for Clarification [Doc. 54] will EBENIED as moot, and the Clerk
will be directed taCL OSE this case.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE




