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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LEANNE PARRIS, individually and on )
behalf of minor son J.T., )

Plaintiffs,

No.: 3:12-CV-572
(VARLAN/SHIRLEY)

)

)

)
V. )
)
ELI LILLY AND COMPANY, )
PAR PHARMACEUTICALCOMPANIES, INC. )
and PAR PHARMACEUTICAL INC., )

)

Defendants. )

MEMORANDUM OPINION

This civil action is before the @a on Defendants Par Pharmaceutical
Companies, Inc., and Par Pharmaceutical'dndotion for Judgment on the Pleadings
[Doc. 11]. Pursuant to Rule 12(c) of thedeeal Rules of Civil Procedure, defendants Par
Pharmaceutical Companies, Inc. and PRharmaceutical Inc. (together, “Par
Pharmaceutical” or “defendants”) move theu@oto dismiss all ofplaintiffs’ claims
against them because (1) pl#infails to state a claim upowhich relief mg be granted
and (2) plaintiff's surwing claim is preempted by fedérnaw. No response has been
filed and the time for doing so has pass&ekeE.D. Tenn. L.R. 7.17.2. After careful
consideration of the motion and the releviat, the Court finds the motion well taken

and will grant the motion.
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l. Background

Plaintiff Leanne Parris (“Parris”) was poetoed fluoxetine, a selective serotonin
reuptake inhibitor, by her treéag physician while she was pregnant [Doc. 1-2  15].
Parris was dispensed and ingested generax#tine, which was allegedly manufactured
and distributed by defendantas prescribed by her phgisn, including during her
pregnancy $ee id 11 9, 10, 15]. On amspecified date, Parris\gabirth prematurely to
her son, J.T., who allegedly suffered fromtaer congenital defects, including patent
ductus arteriosus and cerebral palsly {l 17]. It is alleged thak.T.’s congenital defects
were caused by Parris’s ingestion ohgec fluoxetine during her pregnandgl.|.

Parris, proceeding individually and onhadf of her son, commenced this action
pro seon or about September®)12, by filing a complaint in the Circuit Court for Knox
County, Tennessee. Defendants removed thisrato the Eastern District of Tennessee
on November 1, 2015eDoc. No. 1].

In a previous order, the Court dismissed thaims against defdant Eli Lilly and
Company for failure to state claim [Doc. 10]. The Court also dismissed the claims
Parris asserted on behalf of JBecause Parris could not procged seon his behalf
[1d.].

I[I.  Standard of Review

A motion for judgment on the pleadings under Federal Rule of Civil Procedure

12(c) is subject to the same standard ofewevas a motion brouglkinder Federal Rule of

Civil Procedure 12(b)(6) Penny/Ohlmann/Nieman, Inc. v. Miami Valley Pension Corp.
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399 F.3d 692, 697 (6th Cir. 2005). In rewing either a motion to dismiss under Rule
12(b)(6) or a motion for judgment on thee@tlings under Rule 12(c), the Court “must
construe the complaint in a light most favdeato plaintiffs, accept all well-pled factual
allegations as true, and determine whethenpfés undoubtedly can prove no set of facts
in support of those allegatioisat would entitle them relief."Bishop v. Lucent Techs.,
Inc., 520 F.3d 516, 519 {6 Cir. 2008) (citingHarbin-Bey v. Rutter420 F.3d 571, 575
(6th Cir. 2005)).

Federal Rule of Civil Procedure 8(a)(&ts out a liberal pleading stand&djith
v. City of Salem378 F.3d 566, 576 n.1 (6th Cir. 200dequiring only “a short and plain
statement of the claim showing that the pleasl@ntitled to relief,in order to ‘give the
[opposing party] fair notice ofvhat the . . . claim ismal the grounds upon which it
rests,” Bell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson
355 U.S. 41, 47 (1957)). Detailed factudlegations are not required, but a party’s
“obligation to provide the ‘gounds’ of his ‘entitle[ment}o relief’ requires more than
labels and conclusions.”Twombly 550 U.S. at 555. “[Aformulaic recitation of the
elements of a cause of action will not,dmor will “an unadoned, the-defendant-
unlawfully-harmed-me accusation&shcroft v. Igbgl556 U.S. 662678 (2009).

In deciding a Rule 12(b)(6) motion tosdiiss, or a motion fojudgment on the
pleadings, a court must construe the complaitihénlight most favorable to the plaintiff,
accept all factual allegations as true, draWwr@asonable inferences in favor of the
plaintiff, and determine whether the complasontains “enough facts to state a claim to
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relief that is plausible on its face.Twombly 550 U.S. at 570Directv, Inc. v. Treesh
487 F.3d 471, 476 (6th Cir. 2007) (citation iged). “A claim hasfacial plausibility
when the plaintiff pleads fagal content that allows theourt to draw the reasonable
inference that the defendant is liable for the misconduct alledgdal, 556 U.S. at 678.
“Determining whether a complaint states aygible claim for relief will [ultimately] . . .
be a context-specific task that requires th[isi€ao draw on its judicial experience and
common sense.1d. at 679.
[11.  Analysis
Plaintiff alleges that defendants distribdtthe fluoxetine at issue [Doc. 1-2 11 9,
10]. She asserts the follavg causes of action against defendants: failure to warn,
negligence, and loss of consortiul.].
Regarding the loss of consortium claim, the Seventh Cause of Action states:

As a result of Defendants’ afmmentioned conduct, which was the

direct and proximate cause of tlguries sustained by Plaintiff

[J.T.], as described herein, Plaih{d.T.] has beemnable to perform

work, services and duties as a chadd will be unable to do the

same in the future. PlaintifEANNE PARRIS has been deprived

of, and will continue to be deped of, the workservices, duties,

and companionship of her son, Plaintiff [J.T.].
[Doc. 1-2 § 94]. Dfendants assert that this is a losdiladl consortium claim, and that it

must be dismissed because it fails toesttclaim under Tennessee law [Doc. 12]. The

Court agrees with defendants.



While Tennessee law provides for a losscohsortium claim with respect to
spouses in personal injugases, Tenn. Code Ann. § 24106, it does not appear to
provide a filial consortium claim in personajury cases, and the Supreme Court of
Tennessee has “decline[d] to create a comitaw cause of action” not provided for in
statute, noting it is the function of the legislature to dolsyjor v. Beard 104 S.W.3d
507, 510-11 (Tenn. 2003). Meover, even if such a claim veerecognized, the claim is
a derivative claim, and all of Ws claims were dismissedSee Williams v. United
States 754 F. Supp. 2d 942, 955 (W.D. Tennl@p(dismissing loss of consortium claim
because injured spouse’s claim was dismisdeejesus v. Geremo. 3:08cv0043, 2008
WL 2558009, at *20 (M.D. Ten. June 23, 2008) (sam&Yyentz v. Best W. Int'l, InaNo.
3:05-cv-368, 2007 WL 863, at *3—4 (E.D. TennMar. 20, 2007) (sameHunley v.
Silver Furniture Mfg. Cq.38 S.W.2d 555, 577-58 (Ten2001) (loss of consortium is
derivative claim).

Plaintiff brought the failuréo warn and negligence claimsa behalf of J.T., but as
noted, the Court dismissed those claiBedDoc. 10]. Nevertheless, even assuming
Parris personally seeks to assbese claims against defendahtee Court finds recent
Supreme Court precedent dictatismissal of the claims. IRLIVA, Inc. v. Mensing

131 S. Ct. 2567, 2572 (2011he Supreme Court held that federal law preempts state

! Pro selitigants “are held to lesstringent standards than..lawyers in the sense that a
pro secomplaint will be liberally construed in deteining whether it fails to state a claim upon
which relief could be granted.Jourdan v. Jabe951 F.2d 108, 110 (6th Cir. 1991%ee also
Estelle v. Gamble429 U.S. 97, 106 (1976%ee also Haines v. Kerned04 U.S. 519, 520
(1972).
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laws imposing a duty upon generic drug manufiss to change a drug’s label. Both the
failure to warn and negligee claims are premised upon defendants’ alleged failure to
adequately warn of alleged dangers of fluoxetBee[Id {1 16, 18, 21-24, 28-36, 41, 43,
48-49, 57-58, 64—-6971-77, 79-89, 85]. Thus, because Ménsing plaintiff's
allegations cannot surviveSee Smith v. Wyeth, In657 F.3d 420, 423 (6th Cir. 2011)
(“On appeal, the plaintiffs coanhd that the district courtrred in concluding that their
state-law failure-to-warn claims againdte generic defendants were preempted by
federal law. Their arguments must fail, however, giwderising.”); Brinkley v. Pfizer,
Inc,, No. 10-0274-CV-W-SOW2012 WL 1564945, at *2W.D. Mo. Apr. 12, 2013)
(“The practical effects ofNlensing leave generic drug manufacturers immune from suit
under state tort law for failure to warn.’$tayhorn v. Wyeth Pharms., In®Nos. 11—
2058-STA—cgc, 11-2095-STagc, 11-2083-STA—-cgd,1-2134-STA—cgc, 11-2060—-
STA—cgc, 11-2059-STA-cgd1-2145-STA—cgc, 2012 WB261377, at *8 (W.D.
Tenn. Aug. 8, 2012) (“[T]he Supreme Court’s holdingMensingis clear: state law
failure to warn claims against generic defertdarelated to the cosrt of the label are
preempted.”).
V. Conclusion

For the reasons explamhe herein, the Court will GRANT Defendants Par
Pharmaceutical Companies, Inand Par Pharmaceuticaklis Motion for Judgment on

the Pleadings [Doc. 11], and Par Phaceutical Companies, Inc., and Par



Pharmaceutical Inc. will bBISMISSED from this action. Aghere are no other issues
in this case, the Clerk will HBIRECTED to close this case.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE




