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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

NANCY KERSTEN, )
Plaintiff, ;
V. ; No.: 3:12-CV-584-TAV-HBG
LOUDON COUNTY ))
BOARD OF EDUCATION, )
Defendant. ))

MEMORANDUM OPINION AND ORDER

This civil action is before the Cduron defendant’sMotion for Summary
Judgment [Doc. 29] as to @htiff's sole claim that dendant, her former employer,
violated the Age Discrimination in Emplment Act (“ADEA”), 29 U.S.C. 88 621et
seq, when it failed to renew her teaching contf@xc. 1]. Plaintiff has responded [Doc.
34], and defendant has replied [Doc. 38].

Defendant argues that it entitled to judgment as a matter of law, pursuant to
Rule 56 of the Feder&ules of Civil Procedure, becaysiintiff has failed to establish a
prima facie case of discrimination [Doc. 30].Defendant further argues that even
assuming plaintiff has established peima facie case, defendant has articulated a
legitimate, nondiscriminatory ason for its failure to reneplaintiff's teaching contract,
which plaintiff has not shown toe a pretext. Plaintiff respds that she has established a
prima faciecase, and defendant’s reason for itsufailto renew her contract is a pretext

for discrimination [Doc. 34]. Plaintiff also s&s in her response the motion that she is
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entitled to summary judgment, but she has not filed a motion for summary judgment. For
the reasons set forth below, the Court finds featuine issues of maial fact exist that
preclude summary judgment for both partiegccordingly, defendant’s motion for
summary judgment will be denied.

l. Facts

Plaintiff Nancy Kersten was born in 19f2oc. 37 p. 4]. Sé began her teaching
career in 1976 as a third-geateacher in New Orleans. 2001, plaintiff began teaching
in the State of Tennessee athiad-grade teacher in Monroe County [Doc. 37 p. 4]. She
subsequently obtained tenure there [Doc. 34]p.Around July 2008, plaintiff applied
for a teaching position at Eat Elementary School in Lood County in order to work
closer to home [Doc. 31 @; Doc. 34-2 p. 9-10].

Eaton Elementary School principal, Jéen Malone, and assistant principal,
Melanie Amburn, participated iplaintiff's initial interview inJuly 2008 [Doc. 31 p. 1].
Both Principal Malone and Assistant Prindiganburn were over the age of forty at the
time [Doc. 31 p. 1]. In the interview procegsjncipal Malone explained that the open
position was an interim fourth-grade teamhiposition created bywnother teacher’'s
maternity leave [Doc. 31 p. 2; Doc. -31 p. 9]. Principal Malone made a
recommendation to the Director of SchooWayne Honeycutt, &t defendant hire
plaintiff as an interim fourth-grade teachsr Eaton, and Directdfloneycutt made the
formal decision to hire plaintiff [Doc. 31 d—2]. At the time he made the decision to

hire plaintiff, Director Honeycutt was overehage of forty [Doc. 31 p. 4]. Plaintiff



worked as an interinfourth-grade teacher at Eatorr ihe 2008—2009 school year on a
one-year contract that was subject to renawthe end of the year [Doc. 31 p. 2].
Because of the interim nature of plaifii position, her contract initially was not
renewed for the 2009-2010 sdh year [Doc. 31 p. 2]. Nevertheless, a third-grade
teaching position subsequently became abhldlat Eaton, which defendant offered to
plaintiff and plaintiff accepted [Doc. 31 [2]. During the 20092010 school year,
Plaintiff worked as one of eight teacherstba third-grade teaching team at Eaton [Doc.
31 p. 2]. She was the only non-tenured teaohehe third-grade team [Doc. 31 p. 3].
Around March 31, 2010, Prirmal Malone met with plaiiff to inform her that
Principal Malone would beecommending against the renewalptdintiff's contract for
the 2010-2011 school yedoc. 31 p. 3]. Prinipal Malone told plaitiff that plaintiff's
contract was not being renewed due tordauction of one thirdpade teaching position
at Eaton for the upcoming school year, d®tause plaintiff washe last third-grade
teacher hired into heposition [Doc. 31 p. 3}. Principal Malone also asked whether
plaintiff would be interested in a secogchde teaching positoshould one become
available, and plaintiff saidhe would be interested in[Doc. 31-1 p. 11]. Plaintiff
understood Principal Malone tee asking because there Haen rumors it one of the

second-grade teachers wouldleéaving [Doc 31-1 p. 11].

! The parties disagree about whether it wafadh necessary todece the total number of
third-grade teachers at Eaton from eightseven for the 2010-2011 school year. Defendant
states that a reduction of one teacher om tiird-grade team was necessary because the
projected number of third-grade studefaisthe 2010-2011 school year was less than the 2009—
2010 school year [Doc. 31 p. 3].
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Principal Malone recommended against remgmplaintiff's contract, and Director
Honeycutt made the decision not to renew ib¢D31 p. 3—4]. At the time, he was not
aware of plaintiff's age [Doc. 31 p. 4]. Amod April 14, 2010, Plaintiff received a letter
from defendant stating that her contract wlonbt be renewed for the following school
year [Doc. 31-1 p. 10; Doc. 341 10]. At no point in heemployment did plaintiff hear
Principal Malone or Directadoneycutt make comments about her age [Doc. 31 p. 3-4].

On April 20, 2010, Principal Malone wet letter of recommendation for plaintiff
[Doc. 34-4 p. 9; Doc. 3p. 5]. In the letter, Princip&flalone stated, among other things:
“I am writing to highly recoimend Nancy Kersten for a teaut position inyour school
system . ... She is of stelleharacter, dependable, and wovkell with students, parents,
and colleagues . . . . She is well-versed sirirctional practices, v intelligent, and she
consistently plans and implements lessoith gtudent learning in mind . . . . She works
hard to establish positive relationships begw school and homand she has excellent
classroom management strategies.’b¢D34-4 p. 9; Doc. 37 p. 5].

In her deposition on Jun@0, 2014, Principal Malone confirmed that the
statements in the letter of recommendatiomenteuthful from heiperspective [Doc. 34-3
p. 9]. At the time plaintiff's contract wasot renewed, plaintifheld a valid Tennessee
teaching license to teach tirgirough eighth grde and had about twenty-five years of
teaching experience [Doc. 34-4 §. Doc. 37 p.4]. Defendant admits that plaintiff was

gualified for her employment asteacher [Doc. 37 p. 4].



After the non-renewal of plaintiff's contrg but before therel of the 2009-2010
school year, Assistant Principal Amburn spakith plaintiff about a teaching position
that had become available [D&1 p. 4; Doc. 37 p. 3]. Ehparties agree that plaintiff
turned down the position, butei dispute the nature of tipesition and plaintiff's reason
for turning it down [Doc. 31 p. 4; Doc. 37. 3]. Defendant coahds that Assistant
Principal Amburn told plaintiff it was a firggfrade teaching position, and plaintiff told
Assistant Principal Amburn that she was not interested because she did not want to teach
children that young [Doc. 31 @]. Plaintiff contends that it was a “K-1 split,” which
would involve teachingoart kindergarten and part firgrade, and she told Assistant
Principal Amburn she was not qualified to tedandergarten [Doc. 37 p. 3]. In any
event, Plaintiff's last day of employant was May 27, 201[Doc. 34-4 p. 41].

On June 7 through 11, 201@rincipal Malone participated in interviews of
approximately twenty-seven people for teaghpositions at Eaton [Doc. 34-3 p. 28-29,
35; Doc. 34-4 p. 40]. Amonthe people interviewed ajune 10 was a man named J.
Anderson Harp, Jr. [Doc. 3448 28-29, 35; Doc. 34-4 @0]. Mr. Harp was twenty-
seven years old at the time [Doc. 37 p. 4-6h the same day &4r. Harp’s interview,
Principal Malone signed a “Teacher Recomutegion Form” for his hire as a third-grade
teacher, effective August 2, 20 [Doc. 34-3 p. 27-28; Do8&4-4 p. 39]. The field for
“Teacher Being Replaced” lists plaintiff's narfizoc. 34-4 p. 39].Director Honeycutt's
signature appears on the form as the amprodated June 16, 20IDoc. 34-4 p. 39].

The form notes that Mr. Hp's “Tennessee Teacher Lign Number” is “Pending”



[Doc. 34-4 p. 39]. MrHarp was in fact hired to teael Eaton for th010-2011 school
year [Doc. 34-3 p. 26-28].

In August 2010, plaintiff filed a cdoplaint with the Equal Employment
Opportunity Commission (“EEOC”) in Nhsille alleging that defendant had
discriminated against her on the basis o agd gender [Doc. 1-1 p. 1]. Defendant
responded in December 2010thvsupplemental responseshebruary 2012 [Doc. 34-4
p. 12-38].

In its original explanation for its aom, defendant’s statents to the EEOC
included: (1) “The Charging Parstates that she met withetiprincipal of the school who
told that the fourth grade teawas being reduced from seven te&s to six. In fact, that
reduction did occur at the school;” (2) “It @so asserted by thedministration of the
school at which Charging Pgrivas employed that she lacked a positive attitude and that
she did not work well with the fourth gradeam to which she was assigned;” and (3)
“Respondent states that it hasluty to provide the best teachers to its students whom it
can employ and made a determination, purst@rgtatute, that this teacher’s contract
should not be renewed” [iz 34-4 p. 23-26].

Defendant’s original explanation to the GE also gave three specific examples
of plaintiff's alleged poor conduct: (1) “Crhging Party was callednto [sic] a conference
with the principal and parent . . . . the ChaggParty stated (to the parent) that ‘. . . your
child would have to be retarded not tmderstand the proper way to turn in his

assignments;” (2) “[E]ach fadty member was requested by the school administration to



attend an after-hours series of events ddllearch Madness. Charging party complained
the [sic] school administration regardingstirequest and proceeded to call the state
teacher association . . . .;” and (3) “[P]areamplaints regardin@harging Party and her
classroom management were numerous andveadaa lot of time for the school” [Doc.
34-4 p. 25]. In her June 201deposition, Principal Malonstated that the first two
alleged examples of plaintiff's misconductlling a student “retarded” and complaining
about the “March Madnesg&Vvents) were not accurgdt@oc. 34-3 p. 25-26].

In other parts of its original EEO@sponse, defendant was asked about the
teaching position in question g the relevant time periodDefendantesponded in
part: “Total number of applications receivied the vacant position formerly occupied by
the Charging Party was 30" [Do84-4 p. 29]. In responge a question about who filled
the position in question, defeamtt responded, “J. Anderson Palk” [Doc. 34-4 p. 30].

In response to a question about whethenatl considered plaintiff for the position,
defendant stated: “The Charging Party’s naves mentioned by the principal of the
school as a possibility for the positionHowever, since the Chging Party had not
submitted any formal application or a resymeither had she expressed any interest
whatsoever in a position at Eaton School, ldelership team chose not to consider her
name for any position that became vacaf@oc. 34-4 p. 30]. In her June 2014
deposition, Principal Malone explained thhts statement tthe EEOC was incorrect
insofar as she did not mentipiaintiff as “a possibility fothe position,” but rather as “a

possibility fora position” [Doc. 34-3 p. 18-22 (emphasis added)].



In its February 2012 supplemental filinggth the EEOC, defedant was asked to
provide the birth date of Mr. Harp. Defdant responded: “The employment of J.
Anderson Harp, Jr. has no bearing upon th&tter. The charging party seems to be of
the opinion that Mr. Hg took her place. In fact, th& not the case. Mr. Harp was
instead hired to replace a tenured teachafithout waiving this olgction, the date of
birth for Mr. Harp is 07/03/1982.” [Doc. 34-4. 37]. In her June 2014 deposition,
Principal Malone elaborated that a thirégxde teaching positionebame vacant after a
second-grade teacher announced her retiremehine 2010, and a tenured third-grade
teacher transitioned to teacttend grade, therelgreating an opening in the third grade
[Doc. 34-3 p. 34-35].

The EEOC found reasonable cause to kelithat defendant had discriminated
against plaintiff, and the EEC provided plaintiff witha Notice of Right to Sue on
August 15, 2012 [Doc. 1-1 p. 5]. This axtifollowed on November 8, 2012 [Doc. 1].

Il. Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). An issue of
fact is material if it mightaffect the outcome of the suit under the governing law.
Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986A genuine issue of material
fact exists if a reasonable trier of factudd find in favor of tie non-moving party.ld.

The moving party bears the burden of esthbiig that no genuine issue of material fact



exists. Celotex Corp. v. Catretd77 U.S. 317323 (1986)Moore v. Phillip Morris Cos.,
Inc., 8 F.3d 335, 339 (6th Cir. 1993 Accordingly, & facts and all inferences to be
drawn from them must be viewed in the lighost favorable to the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#y5 U.S. 574587 (1986);
Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).

“Once the moving party prests evidence sufficietb support a motion under
Rule 56, the nonmoving party et entitled to a trial merely on the basis of allegations.”
Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp. 1421, 1423 (E.D.
Tenn. 1991) (citingCelotex 477 U.S. at 317). Likewe, the nonmoving party “cannot
rely on the hope that the trier of fact walisbelieve the movant'denial of a disputed
fact, but must present affirmiae evidence in order to defeat a properly supported motion
for summary judgment.”Street v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th Cir.
1989) (internal quotations omitted).

The Court’s function at the point of mmary judgment is linted to determining
whether sufficient evidence sadeen presented to makiee issue of fact a proper
guestion for the fact finderAnderson477 U.S. at 250. Thughe Court does not weigh
the evidence or determiribe truth of the matterld. at 249. The Court also does not
search the record “to establish that it is Blevka genuine issue of material faciStreet
886 F.2d at 1479-80. In short, “[t]he inguiperformed is the threshold inquiry of

determining whether there is a need forialt~whether, in other words, there are any



genuine factual issues thaboperly can be resolved only laytrier of fact because they
may reasonably be resolvedfavor of either party.”Anderson477 U.S. at 250.
lll.  Analysis

Plaintiff has brought an age-based dmmation claim against defendant under
the Age Discrimination in Employmewntct (“ADEA”). 29 U.S.C. 88 621et seq. The
ADEA makes it unlawful for an employer “to fair refuse to hire or to discharge any
individual or otherwise discriminate agat any individual with respect to his
compensation, terms, condii®, or privileges of empyment, because of such
individual's age.” 29 U.S.C8 623(a)(1). “The purpose of the ADEA . . . is to protect
older workers from being ‘deprived of employment on the basis of inaccurate and
stigmatizing stereotypes,’ and to ensure #raployers evaluate their employees on the
basis of their merits, and not their agéflen v. Diebold 33 F.3d 674, 676—77 (6th Cir.
1994) (quotingHazen Paper Co. v. Biggins07 U.S. 604610 (1993)).

“[A] plaintiff bringing a disparate-trdenent claim pursuanto the ADEA must
prove, by a preponderance tife evidence, that age wé#se ‘but-for' cause of the
challenged adverse employment actiorisitoss v. FBL Fin. Servs., IncG57 U.S. 167,
180 (2009). There are two ways that a piffisan prove an ADEA violation: by direct
evidence or by circustantial evidence.Geiger v. Tower Autp579 F.3d 614 (6th Cir.
2009). Here, plaintiff contends that helaim is based on circumstantial evidence.
Accordingly, the Court is gded by the familiar tripartitdramework established in

McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973)See Geiger579 F.3d at 622.
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On a motion for sumnmg judgment, thevicDonnell Douglagripartite framework
first provides that plaintiff must submévidence from which a reasonable jury could
conclude that @rima faciecase of discrimination has been establishBdovenzano v.
LCI Holdings, Inc, 663 F.3d 806, 81@bth Cir. 2011) (citingvlacy v. Hopkins Cnty. Sch.
Bd. of Educ.484 F.3d 357, 364 (61@ir. 2007)). If submitted, the burden of production
shifts to defendant to offeyufficient evidence of a legitimat nondiscriminatory reason
for its action. Id. If defendant does so, éhburden shifts bacto plaintiff, who must
identify evidence from which aasonable jury could concludkat the proffered reason
is actually a pretext for unlawful discriminatiord.

Although the burderof production shifts betweeplaintiff and defendant, the
burden of persuasionvedys rests with plaintiff, viewinghe evidence irthe light most
favorable to herProvenzanp663 F.3d at 812.

A. Prima Facie Case of Discrimination

To set forth aprima facie case of age discrimitian using circumstantial
evidence, a plaintiff uslig must establish that:

(1) he or she was a member of atpcted age class (i.e., at least
forty years old); (2) he or shsuffered an adverse employment
action; (3) he or she was qualifiéat the job or promotion; and (4)
the employer gave thel to a younger employee.
Pierson v. Quad/Graphics Printing Corp/49 F.3d 530, 536 (6th Cir. 2014). This
burden “is not onerous."Texas Dep’'t of CmtyAffairs v. Burdine 450 U.S. 248, 253

(1981). Indeed, it is “easily met.Cline v. CatholicDiocese of Toledo206 F.3d 651,

660 (6th Cir. 2000) (quoting/renn v. Gould808 F.2d 493, 500 (6th Cir. 1987)).
11



In this case, defendant argues only thatpifhihas not met théourth prong of the
prima facie case test. Defendant argues that plaintiff must meet a modified and
heightened standard, because the non-rdnefvalaintiff's contract resulted from a
reduction in force, namely, the eliminati@i one of the eight third-grade teaching
positions at Eaton for the 2010-20%thool year [Bc 30 p. 3f “A work force
reduction situation occurs whdrusiness considerations cawseemployer to eliminate
one or more positions within the companyBarnes v. GenCorp Inc896 F.2d 1457,
1465 (6th Cir. 1990). Accordingly, a casenot a reduction in force case when an
employee has been “replaced after his or her dischailge.Replacement occurs when
“another employee is hired or reassigriedperform the plaintiff's duties.”Id. An
employee is not replaced merely “wherotrer employee is assigned to perform the
plaintiff’'s duties in additionto other duties, or the worils redistributed among other
existing employees alreadyrf@ming related work.”Id.

Here, plaintiff has presented sufficieevidence to create a genuine dispute
regarding whether ngosition was truly eliminated; theoeg, she does hmeed to meet
the heightened standard to prove Ipeima facie case. Pierson 749 F.3d at 539.
Defendant asserts that plafhacknowledges there was inctaa reduction of third-grade
teachers for the 2010-2011 school year, afend@nt submits that Mr. Harp was placed

into a third-grade teaching position aftea second-grade teacher announced her

2 To prove aprima faciecase of discrimination in a reduction in force case, a plaintiff
must satisfy the fitsthree prongs of th#lcDonnell Douglastest and then meet a heightened
standard by presenting “additional direct, circumstantial, or statistical evidence tending to
indicate that the employer singled [her] out . for discharge for impermissible reasons.”
Pierson 749 F.3d at 536—37 (ellipsén original) (quotindBarnes 896 F.2d at 1465).
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retirement and a tenured third-grade teachansitioned to teachesond grade. Thus,
defendant argues, if Mr. Harp replaced/@me, it would have been the second-grade
teacher who retired.

Defendant’s arguments are ndispositive. Plaintiff has not conceded in her
filings with the Court that there was a reduction in third-grade teachers. Her
acknowledgement that there was a reductiothiiml-grade teachers came in response to
defense counsel's questionshier deposition [Doc. 31-1 p. 15-19]. Based on the context
of the questions, a reasonable trier of fact@¢dake her testimony to be that she was told
by defendant there was a reduction in thirdelgr teachers, not that she had personal
knowledge of such a reduction. Indeed, pléfiaiiso said that she was led to believe she
had been discriminated against becausendefa later hired Mr. Harp to teach third
grade [Doc. 31-1 p. 17].

Less than two months after plaintiff recedvformal notice that her contract was
not being renewed, and onlgvo weeks after the end gslaintiff's employment,
defendant interviewed dozens of candidatesdaching positions at Eaton. Defendant
represented to the EEOC thiatreceived thirty applidgons for “the vacant position
formerly occupied by [plaiiffl.” Principal Malone ecommended that defendant hire
Mr. Harp on the same day as his interviewd the form that she signed noted both that
plaintiff was the “teacher being replacedidathat Mr. Harp would teach third grade.

Principal Malone later explaed: “We had to pu& teacher's name that was no longer
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there to hire a new teacher. It didn'tligdnave relevance. It just had to heperson
substituting for anothéfDoc 34-3 p. 28 (emphasis added)].

Additionally, defendant’s claim that thissing third-grade class for the 2010-2011
school year was smaller in number thdne previous class—thus necessitating the
asserted reduction in third-grade teachdss supported only by the statements of
Assistant Principal Amburn and Principal Maé [Doc. 34-3 p. 34; Doc. 34-5 p. 4-6].
Yet Assistant Principal Amburn concededhier deposition that the projected reduction
in third grade students haw basis in any written docwnt, and she could neither
specifically recall the number of rising thigtade students versus existing third-grade
students nor point to a document that would aonthose numbers [Doc. 34-5 p. 4-6]. It
is notable that the factual basis underlyidgfendant’s asserted need to reduce the
number of third-grade teachdrsns on the credibility of ssistant Principal Amburn and
Principal Malone, and there is documentawidence that, vieweth the light most
favorable to plaintiff, calls thestatements into questiokee Noble v. Brinker Int’l, Inc.
391 F.3d 715, 724 (6th Cir. @0) (credibility assessments dhe province of the trier of
fact). On this evidence, a reasonable tdérfact could find not only that plaintiff's
position was not truly eliminated, but that pl#if was in fact replaced by Mr. Harp in
satisfaction of the traddanal fourth prong of thprima faciecase test.

With respect to defendant’s argument thitintiff was not replaced by Mr. Harp
because a second-grade teacher retired atmircagrade teacher transitioned to teach

second grade, a reasonable trier of faci@@imultaneously find that there was indeed
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one fewer third-grade teachier the 2010-2011 sool year, but that plaintiff's position
was not eliminated. Plaintiff was licensed tadie first through eighth grade. There are a
number of instances in whideachers at Eaton moved to teach different grades. For
example, defendant has statkdt a tenured third-grade té&c was permitted to move to
the second grade. After plaintiff's interifourth grade position was not renewed, she
was offered a third-grade position. Principdlone testified in hedeposition that the
new teachers defendant interviewed and himetthe summer of 2010 were considered to
have non-grade specific postis at Eaton for the 2010-20%&hool year [Doc. 34-3 p.
26, 36]. Therefore, a reasonable trier of famtld find that plaitiff's position is better
described as a non-grade-specific teacheEatbn rather than that of a third-grade
teacher, and view the document listing pldirais the “teacher being replaced” by Mr.
Harp as accurately degaing what took place.

Accordingly, for purposes of summary judgnt review, plaintiff has established a
prima faciecase of discrimination.

B. Legitimate Reason for Defendant’s Action

The burden now shifts to defendantauiculate a legitimate nondiscriminatory
reason for its action. A defendant is najured to show that it was actually motivated
by this nondiscriminatory reason; it simply shuaise a genuine issue of fact as to
whether it discriminaté against plaintiff. Provenzanp 663 F.3d at 814-15 (6th Cir.

2011) (citingBurding 450 U.S. at 254). Because a defent’'s burden is only one of
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production, the Court does nassess the credibility of afdadant’s proffered reason.
St. Mary’s Honor Ctr. v. Hick$509 U.S. 502, 509 (1993).

Defendant has met its burderrée Defendant explains its motion papers that it
did not renew plaintiff's contract becauseviis necessary to reduce the number of third-
grade teachers by one for the 262011 school year. In its&ement of Material Facts,
defendant elaborates that the reductioorad third-grade teacher was necessary because
the rising third-grade class ftre 2010-2011 school year svamaller in number than the
third-grade class fo2009-2010, and plairftiwas the only thirdgrade teacher without
tenure [Doc. 31 p. 3]. Defendant suppatssexplanation withevidence and testimony
from Principal Malone, Vice Principal Amburbjrector Honeycutt, @d plaintiff herself.

If defendant’s explanationis true, defendant's &on would not constitute
discrimination on the basis of @g Therefore, for purpose$ summary judgment review,
defendant has satisfied lisirden to produce a legitate reason for its action.

C. Proof that Defendant’s Reason is a Pretext

The burden now shg back to plaintiff. In thidinal stage of the analysis, a
plaintiff must “demonstrate that the emplogeproffered nondiscminatory reason was
not the true reason for the employment decidan,rather a pretext for discrimination.”
Provenzanp 663 F.3d at 815 (quotin®urding 450 U.S. at 256. The burden to
demonstrate pretext “merges with [plaintff'ultimate burden opersuading the court
that she has been the victim of intentional discriminatidd."at 812 (quotingBurding

450 U.S. at 256). “[A] reason cannot be proved to be a pretegiscriminationunless
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it is shownboth that the reason was falsd that discrimination was the real reason.”
St. Mary’s Honor Ctr,509 U.S. at 515 (interhguotations omitted).

In appropriate circumstances, a reasomabkr of fact may make the ultimate
inference of discrimination lsad upon nothing more than a showing that a defendant’s
proffered reason is unworthy of credercombined withhe facts of thgprima faciecase.
Reeves v. Sanderson Plumbing Prods., 1580 U.S. 133, 146-149 (200®t. Mary’s
Honor Ctr, 509 U.S. at 511. Accomljly, a plaintiff can provid sufficient evidence of a
pretext for unlawful discrimination “by shomg that the proffered reason (1) has no basis
in fact, (2) did not actuallynotivate the defendant’s challenged conduct, or (3) was
insufficient to warrant té challenged conduct.¥Wexler v. White’'s Fine Furniture, Inc.
317 F.3d 564, 576 (6th Cir. 2003) (quotidgws v. A.B. Dick Cp231 F.3d 1016, 1021
(6th Cir. 2000)). As previouslgiscussed, a reasonable trieffadt could disbelieve that
there was actually a reduction in force at Eatwrfind that if sucha reduction did occur,
the reduction of one third-grade teacher weasifficient to warrant defendant’s conduct
toward plaintiff.

Additionally, a trier of fact may concludbat a defendant’'s reason is both false
and a pretext for unlawful discriminatioii the defendant r& provided shifting
justifications for its action.Pierson 749 F.3d at 540-41 (citinGicero v. Borg-Warner
Auto., Inc, 280 F.3d 579, 592 (6th Cir. 2002)). cBuan inference of discriminatory
intent is permissible when a plaintiff sho#st a defendant’s justification for its action

has changed over timed. at 540. Nevertheless, a defenddoés not shift justifications
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merely by providing additionakasons for its action whenhias consistently emphasized
the same primary reason oube course of litigationSee Alexander v. Ohio State Univ.
Coll. of Soc. Work429 F. App’x 481, 48-490 (6th Cir. 2011). Here, plaintiff has
identified sufficient evidence foa reasonable trier of fact to conclude that defendant
shifted its justifications.

In its December 2010 response to HEOC, defendant explained its action by
stating, “the fourth grade team was beindueed from seven teachers to six,” and that
“[plaintiff] lacked a positive #itude and that she did not vkowell with the fourth grade
team to which she was assigned.” Defendarthéu cited examples of plaintiff's alleged
misconduct, including that plaintiff had calle student “retarded,” complained about
participating in an after-hours series efents called “March Madness,” and failed to
address parent complaints abbar classroom management.

Defendant argues that it did tnshift its justificationsin this case because it is
undisputed that defendant told plaintiffrhentract was not being renewed due to an
upcoming reduction in the number of third-gradachers from eight to seven. There is
no dispute that defelant gave this explanation tplaintiff on March 31, 2010.
Nevertheless, defendant’s responses td&EBOC, covering December 2010 to February
2012, failed to set forth this reason. Defendant suggests that it “erroneously referred to a
reduction in fourth grade teaaoly positions instead of tldrgrade teaching positions.”
[Doc. 38 p. 3]. Such an pkanation may be one way toew the evidengebut it is not

the only way. A reasonable trier of factutd instead credit defendant’s response to the
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EEOC regarding a reduction in fourth-gragachers and find it insufficient to explain
defendant’s action. Alternatively, a reasondhbr of fact could onclude that defendant
has offered fundamentally different justificais at various poinis the litigation.

Indeed, there is sufficiergvidence to support a findy that a number of the
reasons defendant gave to the EEOC foraison are pretextual. Principal Malone
testified in her June 2@ deposition that plaintiff did not ifact call a student “retarded”
or complain about participaiy in the “March Madness” ges of events. Principal
Malone’s April 20, 2010, letter of repumendation could reasonably be viewed as
rebutting the assertion that plaintiff hadgp classroom management skills. Because
there is no evidence that defendant attechpdteamend its answefrom December 2010
to February 2012, a reasonable trier of famtild conclude that dendant persisted in
setting forth pretextual reasodsiring significant pdions of the litigation. All of this
evidence, viewed in the ligmost favorable to plaintiffgould support a conclusion that
defendant’s present justificatiama pretext for discrimination.

A trier of fact may also infer discriminatory intent if an employee was
significantly more qualified than thgerson who replaced him or heGee Bender v.
Hecht's Dep't Stores455 F.3d 612, 625-628 (6t@ir. 2006). An employee is
significantly more qualified than anothewhen two reasonable decision-makers
considering the employees’ qualificatioosuld not arrive abpposition conclusions
about who is more qualifiedBender 455 F.3d at 628. Whea plaintiff has provided

other probative evidence of discriminationdigparity in qualifications can support an
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inference of discrimination even ihe disparity is less significantSee id.at 626—-27
(citing Jenkins v. Nashville Pub. Radit06 F. App’x 991, 95 (6th Cir. 2004)).

Defendant argues that the case law reggrthe superior-qualifications inference
is inapplicable here becauses case is a reduction in force case and Mr. Harp was not a
co-worker of plaintiff. Istead, defendant argues, thpoper compar@ would be
between plaintiff and the other third-grade teaxs for the 2009-2010 school year (all of
whom had tenure). The supmrqualifications inference isot limited to co-workers,
however. For example, it can beadn in failure to hire casesSee White v. Baxter
Healthcare Corp.533 F.3d 381, 39394 (6th Cir. 2008). Accordingly, if a trier of fact
found that Mr. Harp replaced plaintiff, would be proper to compare Mr. Harp’'s
gualifications with plaintiff’s.

Here, there is no evidendleat Mr. Harp had any teacly experience. The form
Principal Malone signed in recommending hige lists his teaching license number as
“pending.” In contrast, plaintiff had abotwenty-five years ofd@aching experience in
2010 and was licensed to be a teacher mé&ssee. When Principal Malone was asked
in her deposition about how Mr. Harp’'s djtieations compared with plaintiff's,
Principal Malone stated only: “They ardifferent people. Téy have different
personalities, different ways albing things. In particular, Mr. Harp had a very strong
set of technology skills” [Doc. 34-3 p. 32Principal Malone notethat technology skills
were an area that plaintiff ‘@uld want to improve on, ndhat she didn’'t have any”

[Doc. 34-3 p. 32]. In contsd, a reasonable trier of facould adopt as true Principal
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Malone’s statements about plaintiff in hettée of recommendation, finding that plaintiff
“Is of stellar character, dependable, and soslell with students, parents, and colleagues
.. . Is well-versed in instructional practicesry intelligent, anghe consistently plans
and implements lessons with student learninguind . . . .” Taking the evidence in the

light most favorable to plaintiff, two reasdsea decision-makers calinot disagree that
plaintiff was the more qualified employeand a reasonable trier of fact would be
permitted to infer discriminatory i@nt on the part of defendant.

Plaintiff has presented sutfent evidence from which a reasonable trier of fact
could find defendant’s explanation unworthyooédence and infer discriminatory intent.
Accordingly, for purposes of summary judgmeeview, plaintiff has established that
defendant’s explanation is a pretext for discrimination.

D. Inferences that wout Favor Defendant

Defendant urges the Court to considez #ame-actor inference in ruling on its
motion for summary judgnme. The same-actor inferencerpés a trier of fact “to infer
a lack of discrimination from the fact thtite same individual both hired and fired the
employee.” Wexler 317 F.3d at 572 (quotinBuhrmaster v. Overnite Transp. C61
F.3d 461, 463 (6th Cir. 1995)). It could deawn here becauderincipal Malone and
Director Honeycutt made the decision to Iptaintiff in 2008 andalso not to renew her
contract two years later in 201(5ee Buhrmaste61l F.3d at 463 (citingrowe v. J.B.

Hung Transp., In¢.963 F.2d 173175 (8th Cir. 1992)).
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Defendant, however, has failed to address the Sixth Cirdwlding in Wexler
that the same-actor inference “is inscifnt to warrant sumnmma judgment for the
defendant if the employee has otherwise raised a genuine issue of material fact.” 317
F.3d at 573—-74. As discussed above, plaiht@f raised genuine issues of material fact
as to whether defendant discriminated agaiher on the basis @fge. Although a
reasonable trier of fact walllbe permitted to draw thersa-actor and inference when
determining the ultimate issue of discriminatamyent in this casethe inference is not
mandatory.Wexlerprecludes the Court from invokinigto grant defendant’s motion.

V.  Conclusion

For these reasons, plaintiff has set foctlcumstantial evidence which, taken
collectively and in the light most favorableher, creates genuine issues of material fact
as to whether defendant discriminatedaiagt her in violation of the ADEA.
Accordingly, defendant’s Motion fdSummary JudgmemfiDoc. 29] iSDENIED.

IT IS SO ORDERED.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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