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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
MARGARET E. MANNIS,
Plaintiff,

V. N0.3:12-CV-619-TAV-CCS

— e — N e

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

N—

Defendant.

MEMORANDUM OPINION

This case is before the Court on thaiftff's Motion for Summary Judgment and
Memorandum in Support [Docs. 11, 1ahd the Defendant’s Motion for Summary
Judgment and Memorandum in Support [Bod8, 19]. The Plaintiff Margaret E.
Mannis seeks judicial review of the deion of the Administrative Law Judge (“the
ALJ"), the final decision of the Defenda@arolyn W. Colvin, Acting Commissioner of
Social Security (“the Commissioner”).

The Plaintiff filed her appliation for a period of disaily and disability insurance
benefits under the Social Seity Act on August 25, 2009 llaging disability since July
27, 2008, due to multiple sclesis, depression, migraineand foot and knee pain. Her
application was denied initially and upon readesation. The Plaiiff then requested a
hearing, which was held before ALJ Jo&n Lawrence, in Knoxville, Tennessee,

on November 18, 2010. The Plaintiff wasegent and testified. The ALJ issued an
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unfavorable decision on March 17, 2011, findihg Plaintiff capable of sedentary work.
The Appeals Council denied the Plaintiff'squest for review of that decision initially
and upon reconsideration; thus, the decigibthe ALJ became the final decision of the
Commissioner. The Plaintiff now seeks judigieview of the Commissioner’s decision.
l. ALJ FINDINGS

The ALJ made the following findings:

1. The claimant last met the insured status requirement of the
Social Security Act on September 30, 2009.

2. The claimant did not engagesubstantial gainful activity
during the period from her alleged onset date of July 27, 2008
through her date last insd of September 30, 2009.

3. Through the date lastsared, the claimant had the
following severe impairmesf mild ms; bilateral knee
osteoarthritis; bilateral plantar fasciitis with tarsal tunnel
syndrome; migraine headaches; and obesity (20 CFR
404.1520(c)).

4. Through the datast insured, the claimant did not have an
impairment or combination of impairments that met or
medically equaled one of tHessted impairments in 20 CFR
Part 404, Subpart P, Appaix 1 (20 CFR 404.1520(d),
404.1525 and 404.1526).

5. After careful considetmn of the entire record, the
undersigned finds that, throughe date last insured, the
claimant had the residual functional capacity to perform the
full range of sedentary work as defined in 20 CFR
404.1567(a).

6. Through the date last ingdl, the claimant was unable to
perform any past relevant work (20 CFR 404.1565).



7. The claimant was born ddctober 20, 1967 and was 41
years old, which is defined as a younger individual age 18-44,
on the date last insured (20 CFR 404.1563).

8. The claimant has limite education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job sks is not material to the
determination of disabilitypecause applying the Medical-
Vocational Rules directly upports a finding of “not
disabled,” whether or not the claimant has transferable jobs
skills (See SSR 82-41 and Z0FR Part 404, Subpart P,
Appendix 2).

10. Through the date last insured, considering the claimant’s

age, education, work expence, and residual functional

capacity, there were jobs that existed in significant numbers

in the national economy thathe claimant could have

performed (20 CFR 408569 and 404.1569(a)).

11. The claimant was not undedisability, as defined in the

Social Security Act, atrgy time from July27, 2008, the

alleged onset date, through Sapber 30, 2009, the date last

insured (20 CR 404.1520(Q)).
[Tr. 20-28].
Il. DISABILITY ELIGIBILITY

To qualify for SSI benefits, the plaifftimust file an application and be an

“eligible individual” as defined in the Act42 U.S.C. § 1382(ap0 C.F.R. § 416.202.
An individual is eligible for SSI benefits ahe basis of financial need and either age,
blindness, or disability. See 42 U.S.C. § 1382(a).

“Disability” is the inability “[tjo engage in any substantial gainful activity by

reason of any medically determinable phgbior mental impairment which can be



expected to result in deathwhich has lasted or can be egfel to last for a continuous
period of not less than twelve months.” UX5.C. § 1382c(a)(3)(A)An individual shall
be determined to be underdssability only if his physickor mental impairment or
impairments are of such severity that henas only unable to dbis previous work but
cannot, considering his age, education, antkweaperience, engage in any other kind of
substantial gainful work whicéxists in the national economy, regardless of whether such
work exists in the immediatarea in which he lives, or wkher a specific job vacancy
exists for him, or whethehe would be hiredf he applied forwork. 42 U.S.C. §
1382c(a)(3)(B).

Disability is evaluated pursuant to adistep analysis summarized as follows:

1. If claimant is doing substantial gainful activity, he is not
disabled.

2. If claimant is not doing $stantial gainful activity, his
impairment must be severe before he can be found to be
disabled.

3. If claimant is not doing substantial gainful activity and is
suffering from a severe impairment that has lasted or is
expected to last for a continubyeriod of at least twelve
months, and his impairmenineets or equals a listed
impairment, claimant is pres@wd disabled without further
inquiry.

4. If claimant’s impairmentloes not prevent him from doing
his past relevant work, he is not disabled.

5. Even if claimant's impement does prevent him from
doing his past relevant workf other work exists in the
national economy that accommodates his residual functional



capacity and vocational facto(age, education, skills, etc.),
he is not disabled.

Walters v. Comm’r of Soc. $¢ 127 F.3d 525, 529 (64@ir. 1997) (citing 20 C.F.R. 8

404.1520). Plaintiff bears the burden of proothet first four stepsWalters, 127 F.3d at
529. The burden shifts to the Commissionestap five. _Id. Atthe fifth step, the

Commissioner must prove that there is waxkilable in the national economy that the

claimant could perform. Her v. Comm’r of &d5ec., 203 F.3d 38891 (6th Cir. 1999)

(citing Bowen v. Yuckert, 4BU.S. 137, 146 (1987)).

lll.  STANDARD OF REVIEW

When reviewing the Commissioner’s deteration of whether an individual is
disabled pursuant to 42 U.S.€405(g), the Court is limiteto determining “whether the
ALJ applied the correct legal standards aneétiver the findings of the ALJ are supported

by substantial evidence.” Blakley v. Comnotf Soc. Sec., 581 8d 399, 405 (6th Cir.

2009) (citing_Key v. Callahan, 1093d 270, 273 (6th Cir. 89)). If the ALJ applied the

correct legal standards and his findings su@ported by substantial evidence in the

record, his decision is conclusive and musatfiemed. Warner vComm'r of Soc. Sec.,

375 F.3d 387, 390 (6th Cir0R4); 42 U.S.C. § 405(g). uBstantial evidence is “more
than a scintilla of evidence but less than a preponderance; it is such relevant evidence as a

reasonable mind might accept as adequasaipport a conclusion.’Rogers v. Comm’r

of Soc. Sec., 486 F.3d 234, 241 (6th @DO7) (quotation omitted); see also Richardson




v. Perales, 402 U.S. 38901 (1971) (quotingConsol. Edisorv. NLRB, 305 U.S. 197,

229 (1938)).
It is immaterial whether the recomtay also possess subtial evidence to
support a different conclusion from that reeghy the ALJ, or whether the reviewing

judge may have decided the case differen@yisp v. Sec’y of Health & Human Servs.,

790 F.2d 450, 453 n.4 (6th Cir. 1986). Thibstantial evidence standais intended to

[113

create a “zone of choice’ ihin which the Commissioner cact, withoutthe fear of

court interference.”_Buxton v. Halter, 2&63d 762, 773 (6th €i2001) (quoting Mullen

v. Bowen, 800 F.2d 535, 546th Cir. 1986)). Therefore, éhCourt will not “try the case
de novo, nor resolve conflictm the evidence, nor decidguestions of credibility.”
Walters, 127 F.3d at 528.

In addition to reviewing the ALJ’s findings to determimdnether they were
supported by substantial evidence, the Court also reviews the ALJ's decision to
determine whether it was reachiéulough application of theorrect legal standards and
in accordance with the procedure mandatedheyregulations andilings promulgated

by the Commissioner. See Wilson v. Comm’rSaic. Sec., 378 F.3K1, 544 (6th Cir.

2004). The Court may, however, decline to reverse and remand the Commissioner’s
determination if it finds that the ALJ’s proagwal errors were harmless. See Wilson, 378

F.3d at 546-47



On review, Plaintiff bears the burdengrbving his entitlement to benefits. Boyes

v. Sec'y. of Health & Human Servs., 46 F.B10, 512 (6th Cir. 1®4) (citing Halsey v.

Richardson, 441 F.2d2B0 (6th Cir. 1971)).
IV. POSITIONS OF THE PARTIES

The Plaintiff raises three allegations ofce. First, the Plaintiff asserts that the
ALJ failed to properly weigh the opinions tfeating physician Dad Brandes, M.D.
[Doc. 12 at 8]. Second, the Plaintiff assetftat the ALJ’s findingsvere not supported
by the record as a whole._[ld. at 12]. n&lly, the Plaintiff ass¢s that new evidence
submitted to the Appeals Council after #hkeJ had rendered her decision demonstrates
that the Plaintiff was disabled prior ber date last insured. [ld. at 13].

The Commissioner responds thate tiALJ properly weighed Dr. Brandes’s
opinions. [Doc. 19 at 4]. The Commissiosaibmits that the brief treating relationship
between the Plaintiff and Dr. Brandes, codplgth Dr. Brandes'’s treatment notes which
revealed no significant findings, demonstratieat Dr. Brandes’s opinions regarding the
Plaintiff's ability to wak were not well supported._[lét 5-9]. The Commissioner also
asserts that that ALJ’s findings were suppiidy the record becaeishe ALJ’s decision
was based upon all the relevant evidenathiw the record. [Id at 11]. Last, the
Commissioner asserts that additional evidence submittégk tAppeals Council was not

new or material, and therefore should notbesidered by the Court. [Id. at 13-16].



V. ANALYSIS

The Court will address Plaintiff'allegations of error in turn.

A. Evaluation of Dr. Brandes’s Opinions

The Plaintiff contends that the ALJ falleo properly evaluate Dr. Brandes’s
opinions concerning her limitations and abilitydo work. [Doc. 12 at 8]. Specifically,
the Plaintiff asserts that th&lLJ erred in assigning “minimal weight” to Dr. Brandes’s
December 2009 opinion, argg that the opinion was pported by objective medical
evidence. [ld. at 9]. The &htiff also asserts that éhALJ erred in assigning “no
weight” to Dr. Brandes’s October 2010 omns. [Id.]. Although the 2010 opinions
were submitted a year after tR&intiff's date last insuredhe Plaintiff argues that these
opinions should be considered becaukey were based upon medical tests and
examinations that occurred pritar the Plaintiff's date last sured, they were consistent
with the December 2009 opinioand they were supported blye record as a whole.
[1d.].

Under the Social Security Act and iisiplementing regulations, if a treating
physician’s opinion as to the nature and séyef an impairmenis well-supported by
medically acceptable clinical and laboratory diagnostic techniqueis aad inconsistent
with the other substantial exddce in the case recolitimust be giverontrolling weight.
20 C.F.R. 88 404.1527(c)(2h@ 416.927(c)(2). But where apinion does not garner
controlling weight, the appropriatgeight to be given to aapinion will bedetermined

based upon the following factors: length @attment, frequency of examination, nature
8



and extent of the treatment relationship, amiaof relevant evidence that supports the
opinion, the opinion’s consistepnavith the record as a whal the specialization of the
source, and other factors which tend to suppoxtontradict the opion. 20 C.F.R. 88
404.1527(c)(2) and 416.927(c)(2).

When an ALJ does not\@ a treating physician’s apon controlling weight, the
ALJ must always give “good reasons” foretlweight afforded to a treating source’s
opinion in the decision.20 C.F.R. 88 404.1527(c)(2) add6.927(c)(2). A decision
denying benefits “must contain specificasens for the weight given to the treating
source’'s medical opinion, supped by evidencen the case record, and must be
sufficiently specific to make ehr to any subsequent reviesdne weight the adjudicator
gave to the treating source’s medical opinion and the reasons for the weight.” Soc. Sec.
Rul. 96-2p, 1996 WL 37418&t *5 (1996). Nonetheless, the ultimate decision of

disability rests with the ALJ.See Sullenger v. Comm’r &oc. Sec., 255 Fed. App’x

988, 992 (6th Cir. 2007); King v.dtkler, 742 F.2d 968, 973 (6th Cir. 1984).

The Court will address Dr. BrandesDecember 2009 opinion and then his
October 2010 opinions to determine whetiine ALJ properly evaluated each opinion.
1. December 20090pinion
On December 9, 2009, Dr. Brandes céetgd a form entitled Multiple Sclerosis
Residual Functional Capacity Questionnairevimich he responded to a variety of short-
answer and multiple choice gstions. [Tr. 275-81] Therein, Dr. Bandes opined that

the Plaintiff had multiple sclerosis arglffered from symptoms including fatigue,
9



balance problems, numbness, sensory diange, pain, difficulty remembering,
depression, emotional liability, difficulty sohg problems, problems with judgment, and
double or blurred vision. [Tr. 276]. DBrandes identified “emotional factors” as
contributing to the severity of the Plaintiff's symptoms and functional limitations. [Tr.
278]. Dr. Brandes further noted that the Riffimvas incapable of even “low stress” jobs
due to her fatigue, depression, and cognitivpaimnments. [Id.]. Healso opined that
during an 8-hour work day, the Plaintiffowld be subject to ¢hfollowing limitations:
she could sit for at least six hours andhdtevalk for about two hours; she would require
three to four unscheduled brsakhich could last anywhere frol5 to 30 minutes and as
long as 60 minutes at a time; she couldaswnally carry or lift less than 10 pounds,
rarely 10 pounds, and never more than 20nals; and she could occasionally twist,
rarely bend, crouch, and climb stairs, andemeclimb ladders. [Tr279-80]. Dr. Brandes
also opined that the Plaintiff's impairments would likely salnher to be absent from
work more than four days per month. [Tr. 281].
The ALJ discussed Dr. Brandeg#'eatment notes as follows:

The claimant began seeing neogkt Dr. Brandes in August

2009. When Dr. Brandegerformed a neurological

examination of the claimant at that time, the physician noted

that the claimant cried frequently during the office visit but

her neurological examinatiorwas totally unremarkable.

When the claimant underwent a brain MRI in September

2009, there was chronic whiteatter lesions which did not

show any evidence of progressicompared to a prior study

that was performed in Decemld&06. The radiologist noted

that microvascular ischemia of demyelinating disease such as
multiple sclerosis could not bexcluded, but no acute or

10



enhancing lesions were seerDr. Brandes diagnosed the
claimant with probable multiplesclerosis, mild. During
office visits in November and December 2009, Dr. Brandes
indicated that the claimanhad been noncompliant with
prescribed treatment, as shellstopped taking her prescribed
anti-depressant on her own; she had not started B-12
injections which he had presloed to her; and she had not
started taking Neurontin, which tmad prescribed to her, and

in subsequent office visits, thghysician also noted that the
claimant had never started taking Cymbalta, though she had
been given samples during aagoproffice visit; and that she
was not taking any medicatidor multiple sclerosis at her
choice (Exhibits 5F, 6F, and 9F).

[Tr. 25-26] (emphasis ithe original).
The ALJ went on to summarize Dr. &rdes’'s Decembe2009 opinion and
ultimately assigned “minimal weighto the opinion, reasoning that:
Dr. Brandes had only started tiieg the claimant in August
2009, and his own examinatiorddnot reveal any significant
physical abnormalities. The brevity of Dr. Brandes treating
relationship with the claimartetracts from the credibility of
his opinion, and his own uemarkable findings during
examination are not consistewith the level of limitation
indicated in Dr. Brandes’ opinion.
[Tr. 26].
The Plaintiff maintains thathe weight afforded tdr. Brandes’s opinion is
unfounded by arguing that the opinion sspported by objective medical evidence,
namely, Dr. Brandes’s treatment notdbge Plaintiff's September 2009 MRI and

laboratory results, and her oa# medical history. [Doc. 12 at 9]. However, upon

review of the cited evidence, the Courtregs with the ALJ that the brief treating

11



relationship with the Plaintiff, in addition tOr. Brandes’s own unremarkable findings,
provided “good reason” faffording minimal weight to Dr. Brandes’s opinion.

Prior to his December 200&pinion, Dr. Brandes hadxamined the Plaintiff on
four separate occasionsdmening on August26, 2009. [Tr. 258-1 During this
examination, Dr. Brandes conducted a neurclgevaluation of the Plaintiff and gave a
diagnostic impression that the Plaintiff suffered from probable multiple sclerosis,
migraines, myofascial pain, peession, and plantar fasciitisfTr. 261]. Dr. Brandes
noted that the Plaintiff had previously bediagnosed with multiple sclerosis but had
never sought treatment for it until she begagirge him. [Tr. 258]. Dr. Brandes also
remarked that the PlaintiSuffered from depression sin@03, but that she had not
taken any medication for it. [Tr. 259]. Atdlconclusion of the examination, the only
medication prescribed to theaitiff during her August visivas Lexapro for depression.
[Tr. 261].

On September 3, 2009, the Plaintiff undent a spine and brain MRI. [Tr. 247-
49]. Results for the Plaintiff'thoracic spine revealed “twodbof suspiciousord signal
seen which could be indicativad multiple sclerosis plaque.TTr. 247]. The cervical
spine MRI, however, showed “no frank neumapingement” and “no intrinsic neural
abnormalities.” [ld.]. Inaddition, the Plaintiff's brai MRI showed “[c]hronic white
matter lesions which do not show any evideotprogression since prior examination of
December 2006.” [Tr. 249]While no acute or enhamg lesions were seen, multiple

sclerosis could not bexcluded. [Id.].
12



The Plaintiff returned to Dr. Brandes &@eptember 18, 2009. [Tr. 256]. The
Plaintiff reported experiencingccasional foot numbnesstitue, and leg pain but had
not experienced any new symptoms since h&rueit, including no migraines in about
six weeks. [Id.]. The Plaintiff was pm@thed Copaxone for multiple sclerosis,
Wellbutrin for depression, and was advigeat the she should begin monthly B-12
injections. [Id.].

However, on November 11, 2009, Dr. Bdes noted that the Plaintiff reported
that she was “not ready” to start Copaxone maal she started her B-12 injections. [Tr.
254]. Although the Plaintiff had startethking Wellbutrin, which was noted as
improving her depression [Tr. 254], Dr. Brasdeoted on December 9, 2009, that the
Plaintiff reported that she had stopped takingecause she was “crying a lot.” [Tr. 252].
Dr. Brandes noted that “in retrospect, [foeying] may have had to do with a family
problem.” [Id.]. The December 9 treatmemotes also reveal that Dr. Brandes had
previously recommended Neurontin to theiftiff but that she had not started the
medication. [ld.].

Based upon the foregoing, the Court mainagree with the Plaintiff’'s contention
that the ALJ’s assignment of minimal whtgto Dr. Brandes’s December 2009 opinion
was unfounded. “In the ordinary course, whastaamant alleges pain so severe as to be
disabling, there is a reasonable expectati@t the claimant willseek examination or

treatment. A failure to do so may cast doohta claimant’s asg@ns of disabling

13



pain.” Strong v. Soc. Sec. Admin., 88 Féghp'x 841, 846 (6thCir. 2004). The Court

finds this to be the case here.

While the Plaintiff maintais that she was diagnosed with multiple sclerosis in
2006, and suffered from depression since at @83, the record is void of any medical
evidence dated prior to Aust 2009 that confirms the existe, extent, or severity of the
Plaintiff's conditions. To beure, Dr. Brandes’s treatment notes state that although the
Plaintiff had suffered from botlshe had not souglteatment for either until she began
seeing him. Although the Plaintiff's Bember 2009 MRI suggests the possibility of
multiple sclerosis, a diagnosadone “says nothing about the severity of the condition.”

Higgs v. Bowen, 88(F.2d 860, 863. In addition, oacthe Plaintiff began seeking

treatment from Dr. Brandes, Dr. Brandes’s timeant notes reveal that the Plaintiff failed

to heed his treatment adei on numerous occasions by failing to take medication
prescribed to her for aliments the Ptdinalleges are the cause of her disabling

condition.

Accordingly, the Court finds that thALJ properly evaluated Dr. Brandes's
December 2009 opiniomand therefore, the Plaintiff’'s arg@amt in this regard is not well-
taken.

2. October 2010 Opinions

On October 29, 2010, Dr. Brandes completed two forms entitled Medical

Assessment of Ability to Do Work-Related Activities whiahain required Dr. Brandes

to respond to short-answendamultiple choice questiong.Tr. 299-300, 81-02]. The
14



first form evaluated the Plaintiff's physicability to do work-relatd activities while the
latter evaluated the Plaintiff's mengbility to do thesame. [Id.].

In the physical evaluation, Dr. Brandes essdly reiterated the same findings that
he had opined in his Decemhb2®09 opinion in regards tthe Plaintiff’'s capability to
stand, walk, sit, and her overall posturalitations. [Tr. 299-300]. Dr. Brandes added
that the Plaintiff's impairments affectduer ability to feel, push or pull, and noted
environmental restrictions which included heights, moving machinery, temperature
extremes, and huwty. [Tr. 300].

As to the mental evaluation, Dr. Brarsdehecked a box labeled “good” in regards
to the Plaintiff's abilityto follow work rules,simple job instructions, and maintain her
personal appearance. [Tr. 301-02]. He alsecked a box labeled “fair” in describing
her ability to relate to co-wrkers, deal with the publicuse judgment with people,
function independently, maintaiattention and concentrati, follow detailed, but not
complex, job instructions, relate predigia in social situations, and demonstrate
reliability. [Id.]. Finally, Dr. Brandes ch&ed a box labeled “poor” in regards to the
Plaintiff's ability to interact wh supervisors, deal with wk stresses, carry out complex
job instructions, and behave in an emotlgnstable manner. _[Id.]. Dr. Brandes based
his opinion on the Plaintiff’'s cognitevimpairments and brain MRI,_[ld.].

The ALJ found that the phigal assessment essengalimited the Plaintiff to
sedentary work, while her mental assessnmeatle her incapable of performing even

unskilled work. [Tr. 27]. The ALJ explaidethat “[n]Jo weight is given to these
15



assessments with respect to the claimantisk-related functioning prior to September
30, 2009, when she wdast insured for benefits, asethwere rendered more than one
year after that date.” [Tr. 27].

The Sixth Circuit Court of Appealbas held that “[e]wence of disability
obtained after the expiration @fisured status is generalbf little probative value.”
Strong, 88 Fed. App’x at 84@itation omitted). Tdoe relevant, the pbt-datedevidence
“must relate back to the chaant’'s condition prior to thexpiration of her date last

insured.” Wirth v. Comm’r ofSoc. Sec., 87 F. App’x 87480 (6th Gi. 2003) (citing

King v. Sec'y of Health and Human Seryv 896 F.2d 204, 205-06 (6th Cir. 1990)).

Moreover, the post-dated evidence must do ntleae confirm a diagnosis or signal that
the claimant suffered from aondition; the evidete must be demonstrative of the
claimant’s actual limitations @nability to do workduring the relevant time period. See
Higgs, 880 F.2d at 863.

The Plaintiff argues that tHectober 2010 opinions relaback to the relevant time
period because Dr. Brandes based his opmion the Plaintiffs abnormal brain and
spine MRIs which took place in Septembef20and the opinions are consistent with Dr.
Brandes’s December 2009 opmin. [Doc. 12 at 9]. Hwever, the ALJ noted in her
discussion of the December 2009 opinion tha MRI, along with Dr. Brandes’s
treatment notes, did not reveal any significaliomormalities to suppothe severity of the

Plaintiff's impairments as oped by Dr. Brandes i2009. The Court has credited the

16



ALJ’s reasoning, as previously discussea] ¢gherefore finds that the ALJ likewise did
not err in the weight afforded torDBrandes’s October 2010 opinions.

Additionally, the Court observes thadr. Brandes’'s post-December 2009
treatment note5,which the Court assumes weresalrelied upon by Dr. Brandes in
forming his October @10 opinions, further ndermine the severity of the Plaintiff's
conditions. In particular, the Court notdsat the Plaintiff ontinued to follow Dr.
Brandes’s instructions and recommendationsaaninconsistent basis. For example,
during the Plaintiff's examirteon with Dr. Brandes in Apir2010, the Plaintiff reported
missing her last B-12 injection. [Tr. 292Dr. Brandes opined that the Plaintiff's reports
of decreased memory over time seemed #avbhen she missed her B-12 injections.
[Id.]. Dr. Brandes’s June 2010 treatment nodso reveal that the Plaintiff was not
taking her medication for multiple sclerosis ‘ta¢r choice.” [Tr. 290]. Finally, Dr.
Brandes noted that he had given the Plaistifhples of Cymbalta to treat her depression
because her Wellbutrin coveragad been decreased by hesurance. [Id.]. However,
when the Plaintiff returned i8eptember 2010, Dr. Brandes noted that the Plaintiff never

tried the medication. [Tr. 288].

! After Dr. Brandes rendered his DecemB869 opinion, but prior to his October 2010
opinions, Dr. Brandes examined the Plaintiff on four additional occasions: February 5, 2010,
April 7, 2010, June 23, 2010, and September 23, 2010. [Tr. 287-97].

17



Accordingly, the Court finds that the AlLdid not err is assigning “no weight” to
Dr. Brandes’s October 2010 opinions.

B. The ALJ’s Findings are Supported by the Record

The Plaintiff also argues th#te ALJ’s decision was ungported by the record as
a whole for two reasons. [Doc. 12 at 12First, the Plaintiff argues that the ALJ
erroneously relied on two state agency deteations because thgdeterminations were
not rendered by medical consultants. [Id3econd, the Plaintifhsserts that the ALJ’s
characterization of the Plaintiff's clinica@xaminations as “benign” or only showing
“mild” findings is directly at odds with DrBrandes’s treatment notes and conclusions.
[Id.] As a result, the Plairffimaintains that a physician,treer than theALJ, was in a
better position to interpret the results of ®kintiff's examinations and clinical tests,
and, therefore, the ALJ shiduhave requested a constika examination in order to
address any perceived inaccuraciesa@oed in the record._[Id. at 13].

The Court finds the Plaintiff's arguments unavailing. First, the Court notes that
the state agency determimms the Plaintiff is referring to are a form entitled
“Explanation of Deternmation” that accompanied the Gal Security Administration’s

notice denying the Plaintiff's initial apphtion for disability and her request for

% To the extent it could be argued that the ALJ should have provided a similar analysis as

the Court has done in explainimghy the post-dated opinionseanot relevant, any error on the

part of the ALJ was harmlessThe Court has found that the pjns do not shed any further

light on the Plaintiff's limitations as they existpdor to her date last insured, and therefore, a
remand would not change the outcome of taise. _See Fisher v. Bowen, 869 F.2d 1055, 1057
(7th Cir. 1989) (holding that“[n]o principle @dministrative law or common sense requires us

to remand a case in quest of a perfect opinidassnthere is reason to believe that the remand
might lead to a different result”).

18



reconsideration. [Tr. 44-432-54]. The notices statecatithe Administration’s decision
to deny the Plaintiff's claim weamade by agency doctors astdff. [Tr. 44,52]. Thus,
although it is unclear as thhe extent that the determtrans referred to in the ALJ's
decision were based upon the opinions oflice consultants, the Court finds that the
determinations were made, at least in gartmedical consultants. Regardless, the Court
finds substantial evidence supports the AldEsision for other, more significant reasons
as discussed below and set forth in the ALJ’s opinion.

Second, the Court finds that the ALJ wast required to order a consultative
examination in this case. An ALJ needyoalder a consultative amination when “the
record establishes thatich an examination rsecessary to enable the [AJ] to make the

disability decision.” _Landsaw v. Sec'y éfealth & Human Servs803 F.2d211, 214

(6th Cir. 1986) (quotingurner v. Califano, 563 F.2d 86671 (5th Cir.1977) (emphasis

in original)); 20 C.F.R. § 416.917. Mareer, the ALJ is respaible for evaluating
medical evidence in the record and is natrimb by the opinions or theories of a medical

expert, but may draw his own inferencesnirthe evidence._ Rudd Comm’r of Soc.

Sec., No. 12-6136, 20M8/L 4767020, at *7 (& Cir. Sept. 5, 2093citing 20 C.F.R. §8§

404.1545(a)(3), 416.945(a)(3McCain v. Dir., OWCP, 58ed. App’x B4, 193 (6th

Cir. 2003). When weighing medical expepinions, however, an ALJ “may not
substitute his own medical judgment for tbéthe treating physician where the opinion

of the treating physician supported by the medical evidence.” Simpson v. Comm’r of

Soc. Sec., 344 F. App’181, 194 (6th Cir. 2009Quotation omitted).
19



Here, the Plaintiff seems to assert thatonsultative examination was necessary
because the ALJ must have re&d or misinterpreted the Ri&ff’s clinical examinations
since the ALJ arrived at a different corsiin than that reached by Dr. Brandes.
However, the Plaintiff ignores the fact thex addition to discussing Dr. Brandes'’s
treatment notes and opinionsetALJ also set forth a detailedscussion of the Plaintiff's
overall medical history, including treatmemites by other medicaburces, and made a
credibility finding regarding th@laintiff's own allegations opain before arriving at her
conclusion that the Plaintiff's condition wast as limiting as shelaimed or as opined
by Dr. Brandes.

For example, the ALJ noted that “[tffee are no records in evidence of any
medical treatment prior to daary 2008, which idnconsistent with [the Plaintiff's]
assertion that she became disabled in JuB820[Tr. 25]. The ALJ went on to explain
that treatment notes withindtrecord did not show th#te Plaintiff suffered from any
neurological abnormalities until she began sgddr. Brandes in Auga009. [Id.]. In
addition, although Plaintiffhad complained to Dr. Brdes that she suffered from
memory loss and depression, the ALJ obsetheatl treatment recosdrevealed that the
Plaintiff never underwent memory tests lbad demonstrated cognitive impairments
during her examinations. [Tr. 25-26].

In reviewing other medical evidence, tA&J discussed the Plaintiff's treatment
for leg, knee, and foot pain. The ALJ notedttthe Plaintiff had received injections for

knee pain, and that she had been diagnogedwid medial compartment narrowing and
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some patellofemoral osteoaristis July 2008, and bilatergdlantar fasciitis with tarsal
tunnel syndrome in Ajd 2009. [Id.] The ALJ remard that prior to the Plaintiff
undergoing physical therapyrftier knee, treatment notesveal that the Plaintiff was
“ambulating independently witlan antalgic gait, rangef motion was within normal
limits in her feet bilaterally, and manual mlgstesting was essentially normal.”_[Id.].
Moreover, the Plaintiff underwent a nere®nduction study of her bilateral lower
extremities in August 2009._[Id Results from the study shed that theywere within
normal limits and only a modest suggestiom ¢éft S| radiculopathy existed. [Id.].

The ALJ went on taliscuss the credibilitpf the Plaintiff. Tk Plaintiff testified
before the ALJ that she had ¢uit her last job in July@8 because of problems with
confusion and memory. [Tr. 36]. The ALJ mbt@gain, that the cerd was void of the
Plaintiff seeking any treatment for cognitigeoblems until she begaseeing Dr. Brandes
in August 2009. [Tr. 26]. The Plaintiff also complair@dnigraines during the hearing,
testifying that they lasted up to 72 houfdr. 37]. The ALJ obswed that no evidence
within the Plaintiff's medicalecords supported her allegation that she experienced such
disabling headaches. [Tr. 26]. The ALJ alsscredited the Plairitis claim that she had
problems balancing, noting that “Dr. Branded dot indicate that the claimant needed a
hand-held assistive device to hélgr with standing or witambulation.” [ld.]. Last, the
ALJ took issue witlthe Plaintiff's repeated failure fveed Dr. Brandes’s medical advice
or recommendations on multiple occasionseaglence that the &htiff was not as

limited as she claimed._[Id.].
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Based upon the foregoing, the Court finbdat substantial edence supports the
ALJ’s conclusion that the Plaintiff is not didad. The ALJ may, and in this case did,
consider all the relevant evidence irethecord, including medical and nonmedical
evidence, in making a disdity determination. _See 2C.F.R. 8§ 404.1545(e). The
Plaintiff has the burden of showing thaibjective medical evidence confirms the
severity of the alleged pain, or that thkjectively determined medical condition is of
such severity that it can reasonably be expdcegive rise to thelkeged pain.” _Hibbard
v. Astrue, 537 F. Supp. 2638, 875 (E.D. Ky. 2008) (citin@0 C.F.R. § 404.1529(b)).
The Court finds that the Plaintiffas failed to meet such burden.

Accordingly, the Plaintiff's alleg#on of error is not well-taken.

C. NewEvidence

Last, the Plaintiff argues that addr@ evidence submitted to the Appeals
Council is new and material, warranting a rechan this case. [Doc. 12 at 13]. The
additional evidence consistsf medical records from Internal Medicine West, Dr.
Brandes, and Janetta Jamerson, Ph.D.dd#eauary 2011 thrgln May 2012, and an
opinion rendered by Dr. Brandes oryJii3, 2012. [Idat 13-14.].

The Court may not consider new evidemtéts substantive review of the ALJ’s

denial of benefits._Foster v. Halter, F.3d 348, 357 (6th Cir. 2001). However,

pursuant to 42 U.S.C8 405(g), the Court may “reemd the case for further
administrative proceedings in light of the exmte, if a claimanth®ws that the evidence

is new and material, and that there wasdycause for not presenting it in the prior
22



proceeding.” _Id. (quoting @le v. Comm’r of Soc. Se®6 F.3d 146, 148 (6th Cir.

1996)). This is referred to as a “sentencersmand.” _Sizemore \Sec'y of Health &

Human Servs., 865 F.2d 709, 7@@th Cir. 1988). The pragment of the new evidence

bears the burden of proving all three elemerisngworth v. Comm’r of Soc. Sec., 402

F.3d 591, 589 (& Cir. 2005).
Evidence is considered new only if it was “not in existence or available to the
claimant at the time of the administratiygoceeding.” _Foster, 279 F.3d at 357

(quoting_Sullivan v. Finkelstejrd96 U.S. 617, 626 (1990)). &W evidence must indeed

be new; it cannot be cumulativé evidence already in threecord.” Pickard v. Comm’r

of Soc. Sec., 224 F. Supp. 2461, 1171 (W.DTenn. 2002) (quotinglliott v. Apfel, 28

F. App’x 420, 424 (6th Cir. 2002)).

Evidence is material “only if there & ‘reasonable probabilitihat the Secretary
would have reached a different dispositiontlué disability claim ifpresented with the
new evidence.” _Foster, 279 F.3d at 357dting Sizemore, 865 F.2d at 711). In
addition, “[e]vidence is material if it is pbative of the claimaig condition during the
time period at issue before the ALPickard, 224 F. Supp. 2d at 1171.

Good cause is shown “by menstrating a reasonable just#tion for the failure to
acquire and present the eviderfoe inclusion in the heang before the ALJ.”_Foster,
279 F.3d at 357. “The mere fact that thedence at issue was niot existence at the

time of the ALJ’s decision does not establggdod cause.” Pickar®24 F. Supp. 2d at
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1171. Further, “this circuit has taken a hartlee on the good caudest.” Oliver v.

Sec'y Health & Human Servs., 8642d 964, 966 (6th Cir. 1986).

The Court will analyze whether the aititiff has shown that the additional
evidence is new, material, and good causstdar not submittingthe evidence at the
administrative level by first addressingetmedical records dateJanuary 2011 through
May 2012, from Internal Medine West, Dr. Brandes,nd Dr. Jamerson, and then
addressing Dr. BrandessJuly 2012 opinion.

1. Medical Records dated Janary 2011 through May 2012

The Plaintiff submits additional evidencerfidhree separate medical sources: (1)
treatment notes from Dr. Brandes dateduday 2011 through Nember 2011; (2)
treatment notes from Internal Medicine Westted March 2011 through January 2012;
and (3) a form entitled Mental Status/Obsgion completed by D Jamerson on April
21, 2012. [Tr. 443-47, 448-9492-99]. The Plaintiff gues that this additional
evidence not only demoinates that she is disabled, lago shows that her allegation of
disability has remained consistentafighout the record. [Doc. 12 at 14].

Dr. Brandes’s treatment notes revadht the Plaintiff received additional
treatment from him in January, May, Auguatd November 2011[Tr. 435, 438, 440,
447]. During the Plaintiff'sJanuary and May visits, thedtitiff reported experiencing
migraines, but neither the frequency nor theesigéy of her migraines were documented.
[Tr. 438, 440]. The Plaintifalso complained of an “eledtity feeling” down her back

and across her shoulder blades during heuaky visit and repoed dizziness during her
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May visit. [Tr. 440, 447]. B Brandes’s treatment notes alsveal that the Plaintiff
appeared to continue takingriraedication on an inconsistdoasis. [Tr. 438, 440, 447].
Specifically, during her January visit, Dr. &mes noted that shemained off of her
multiple sclerosis medication at her choicer. @40]. In May, DrBrandes noted that he
had previously given the Plaintiff samplesMéxalt to treat her migraines but that she
had not taken it because she had lost the lemmgdTr. 438]. Dr Brandes provided the
Plaintiff with new sampleshut noted during the Plaintiffsubsequent visit in August
that she still had not started the medicatifrr. 438, 447]. Dr. Brandes also noted that
the Plaintiff was not taking many of her othreedications due to co-pay costs, and she
had stopped taking Wellbutrin after she lladeloped a rash. [Tr. 438, 447].

The Plaintiff also submits medical reds from Internal Medicine West, dated
March 2011 through January 2012, in whitle Plaintiff was treated almost a dozen
times for several different ailments. [Tr. 4@8}. In particular, the Plaintiff received
treatment for cold symptoms, an upper respiratory infection, and a urinary tract infection.
[Tr. 451, 454, 460, 463,66, 470, 472, 475].

Finally, the Plaintiff submitted a fornmentitted Mental Status/Observation
completed by Dr. Jamerson on A@R21, 2012. [Tr. 493-99 Therein, Dr. Jamerson
opined that the Plaintiff suffered from mood disorder duemntoltiple sclerosis,
generalized anxiety disorder,dapanic disorder. [Tr. 499].

The Court finds that the Plaintiff hasiléal to carry her burden in showing that

these additional medical records warrant a seetenx remand. In fact, the Plaintiff not
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only failed to discuss any oféhcontent or information with the medicakecords, the
Plaintiff failed to set forthany argument whatsoever ashow these records are new,
material, or why good cause exists for moesenting them during administrative
proceedings. [Doc. 12 atl4]A review of the records by ¢hCourt, however, confirms
that a remand is unwarranted.

Although Dr. Brandes’s treatment notes gade that the Plaintiff continued to
suffer from conditions that had &e treated prior to the Pldifi's date last insured, the
additional evidence consisted of theaiRtiff's self-reported symptoms and her
documented failure, whieer willingly or due to co-payosts, to stay on medication
prescribed to her. In other words, theitiddal treatment notes do not provide objective
evidence that the Plaintiff becardesabled prior to her date last insured. The treatment
notes are, at best, duplicative of Dr. Bragidesarlier treatment ne$ which have already
been discussed and evaluated by the Adhus, the Court finds that this additional
evidence is neither new nor material.

In regards to the treatmembtes from Internal Medicine West, the Court is unable
to comprehend, and again the Plaintiff has not even attempted to show, how medical
records documenting treatmefur cold symptoms and urinary tract infections might
result in a different conclusion than that reatiby the ALJ. Thefore, the Court finds
that the records submitted from Internal Mmae West are likewise immaterial to the

Plaintiff’'s claim.
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Finally, the Court finds that the Plainttfas failed to show g cause of why the
evaluation completed by Dr. Jamersonswaot submitted to the ALJ during the
administrative proceedings. brder to show good causie claimant must provide a

valid reason for his or her fare to obtain evidencprior to the heanig. Willis v. Sec’y

of Health & Human Servs., 727 F.2d 55354 (6th Cir. 1984). Here, the Plaintiff

testified before the ALJ in &/ember 2010, that she hadfseved from emotional lability
and mood swings since at least 2007 or 2008. 40]. Yet, the Plaintiff waited until
2012, to obtain Dr. Jamerson’s opinion amalw offers the Court no justification or
explanation as to why she dibt obtain this evaluation ahe administrative level.
Because the burden ofqaf is placed on the Plaintiff tdemonstrate that a sentence six
remand is warranted, the Court will not sgatel whether good cause exist when the
Plaintiff fails to make any kindf showing. Accordingly, # Court finds that good cause
does not exist.
2. Dr. Brandes’s July 2012 Opinion

Finally, the Plaintiff submits an opinioendered by Dr. Brates on July 13, 2012,

in which he opined that ¢ Plaintiff's symptoms andimitations expressed in his

December 2009 opinion have existencsi approximately January 1, 2006Tr. 506].

® The Plaintiff argues that the Appeals Cailisadecision indicates that they did not
consider Dr. Brandes’s July 2012 opinion beeaitsvas not listed on the “AC Exhibit List”
attached to the Appeals Counsildecision. [Doc. 12 at 14]However, as pointed out by the
Commissioner, Dr. Brandes’s ioppn was notrender until after the Appeals Council had
rendered its initial denial to review the AsJiecision which was on June 28, 2012. [Tr. 9-14].
Dr. Brandes rendered his omni the following month which was then considered by the
Appeals Council upon reconsideration@atober 24, 2012. [Tr. 2, 4-5].
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Regardless of whether Dr. Brandes’s opinion is new evidence, the Court finds that
the Plaintiff has failed to demonstrate howe thpinion is material or why there is good
cause for not presenting Dr. Brandes’s aminduring the administrative proceedings.

The Plaintiff argues that the opinion is tei@al because “it further supports the
allegations of disabift and her overall level of functiamy prior to September 30, 2009.”
[Doc. 12 at 14]. The Plaintiff's argument essally restates what material evidence is
without providing any explanation as tovindr. Brandes’s opinion would lead to a
different result than the one reachby the ALJ. Ral to the Plaintiff's argument is that
Dr. Brandes’s July 2012 opom is supported by no objeativmedical evidence. As the
ALJ has explained, and this Court has agréleel,record is simplyoid of any clinical
tests, imaging, examinationand treatment notes prior to January 2008. In fact, the
medical records do not document any treatment for complaints or diagnosis of multiple
sclerosis, depression, or magmes until the Plaintiff beganeiag Dr. Brandes in August
2009. Therefore, the Courtnfis that there is no evidence of record supporting Dr.
Brandes’s opinion that the Plaintiias been disabled since 2006.

The Court notes that becautee Plaintiff bears théurden of showing that a
sentence six remand is appropriate, it is miant on the Plairffito show that the
additional evidence submitted demonstrates a reasonable possilatityutth evidence
might lead to a different conclusion. Seestéo, 279 F.3d at 357 (&tag that “the burden

of showing that a remand is appropriateisthe claimant”) (citing Oliver v. Sec'y of

Health & Human Servs., 804Zd 964, 966 (6th Cir. 1986))Because the Plaintiff has
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offered no explanation to stv how Dr. Brandes’s July 2@lopinion is material, the
Court finds that it is not.

Finally, the Plaintiff assertthat good cause exist becausow that he has treated
the Plaintiff for almost threeears, Dr. Brandes is in the best possible position to render
an opinion that the Plaintiffdzame disabled prior to her ddast insured. [Doc. 12 at
14].

The Court is not persuaded. “The meret flhat the evidencat issue was not in
existence at the time of the Als decision does not establigood cause.” Pickard, 224
F. Supp. 2d at 1171. Mareer, the only other evidendke ALJ did not consider from
Dr. Brandes at the time the ALJ issuedr Hecision were the treatment notes dated
January through November 2011 (as discuskede). Those additional treatment notes
do not reveal any information or findingsathwould support the conclusion that the
Plaintiff's limitations reach as far back asdary 2006. Therefore, the Court agrees with
the Commissioner that the Plaintiff has faitedexplain how the @dditional treating time
with Dr. Brandes (since hidecember 2009 opinigmprovides further isight or evidence

into the Plaintiff’s limitations prioto her date last insured.
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VI. CONCLUSION
Based upon the foregoing, the Rtdi’'s Motion for Summary JudgmentQoc.
10] is DENIED and the Commissioner’'s Motion for Summary Judgm®&uac| 19 is

GRANTED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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