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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESEE
AT KNOXVILLE

PRECISION TRACKING
SOLUTIONS, INC.
d/b/a GPS Secuik,

Plaintiff,
V. No. 3:12v-00626PLR-CCS

SPIREON, INC,,
andPROCON, INC.,

e A S i

Defendants.

AMENDED MEMORANDUM AND ORDER

Plaintiff brought this suitalleging the defendants tastisly acquired its customer
database and attempted to steal customdtkintiff assertsclaims for breach of contract,
intentional interference with contract, fraud, detrimentaliance, and unjust enrichment
Presently before the court is thiefendants’ motion to dismiss the claims for intentional
interference with entract, fraud, detrimental reliance, and unjust enrichnigmg. defendants
have not moved to dismiss the breach of contract claim.

I. Factual Background

Plaintiff Precision Tracking Solutions, Ind:Precisiofi) contracted with defendant
Procon, Inc.(“Procori) to become a reseller of Procon’'s GPS tracking devicedistribute
Procon products, anh provide other related servicedhe GPS devices are installed in cars
purchased by customers in the “buy here pay here” market to allow dealéesdasito disable
the engine and locate the vehidefor repossession the borrower defaults on the auto loan.

Pursuant to thdistributor agreemer{the “A greemeri?) signedJune 18, 2008, Procon agreed to
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“make ‘best efforts’ to prevent the inadvertent contact and solicitation byrPdicect skes
personnel of GPS Secul#gPTS TrackingPrecision]customers.”

In November 2008fter the Agreementwas in effectProconmerged with another GPS
device company The plaintiff learnedin February 2009 thatrepresentatives of theewly
merged companystill acting under the name Procdrad begurcontacting plaintiff’'sexisting
customers directhand offering to undercutPrecision’sprices. Proconallegedly found some or
all of these customers by using plaintiff's databaseécustomer list.Procon therallegedly used
mass mailings andnadedirect salesperson contacithvthe plaintiff's customers. Plaintiff
became aware of the customer contadtebuary 2009 and realized by August 2009 tlidtad
lost132 of its 162 customers.

Precisionalleges that sometime in late 20@9ocon, Incformed the new entity named
Procon GPS, Ing¢.and that operations of Procon, Inc. shifted to that new enttyich did
businessin the same office spacand using the same representative®laintif has no
documentation of a formal assignment of the Agreement from Procon, Inc. to Procom&GPS,
but asserts that the new entity assumed Préwnis obligations under the AgreemeRlaintiff
further assertthat the new entity continued to sell devices directly to the plaintiff's estadblishe
customers through access to the plaintiff's customer list. Plaintiff alleges tdwanR&PS, Inc.
changed its name to Spireon, Inc. March of 2012assuming all liabilities and obligations of
Procon GPS, Inc. and Procon, InBrecision alleges the defendaate liable, individually as
well as jointly and severallyfor breach of contract, interferencsith contracts, unjust

enrichment, detrimental reliance, and fraud.



Il. Standard for Rule 12(b)(6) Dismissal

Federal Rule of Civil Procedure 12(b)(&uthorizes defendants to move to dismiss a
complaint for a “failure to state a claim upon which relief can be grantddcomplaintmust
include more than a conclusory allegatjomstead,there must be a statement of the claim
showing “the pleader is @tled to relief.” Bell Atlantic Corp v. Twomb)y550 U.S. 544 (2007).
The plaintiff mustplead factual content thaallows the court to draw a reasonable inference that
the defendanis liable.” Ashcroft v. Igbal 556 U.S. 662 (2009)The factual allegations in the
complaintare accepteds true and the claim will only be dismissed if there is no set of facts that
the plaintiff could prove that would entitle it to relieScheid v. Fanny Farmer Candy Shops,
Inc., 859 F.2d 434, 436 (6th Cir. 1988).

[ll . Analysis

A. Plaintiff's intentional interference with contract, unjust enrichment, detrimental

reliance, and fraud claims are subject to Tennessee’s thregear statute of

limitations

1. Intentional Interference with Contract

Plaintiff alleges the defendants are liable for intentional interferencausethe
defendants intentionally interfered with the contracts the plaintiff haditsigxisting customers
by contacting and taking the business of those custom@isintiff daims the defendants
improperlyused plaintiffs information toaccess to those customers, contacted those customers
directly, falsely statedPrecision was no longer selling Procon, Inc. devieesl deliberately
undercut Precisigs prices to rendethe paintiff uncompetitive As a resultthe plaintiff lost

practically allits customer base by Augudd0Q Defendants moved to dismiss thiaim on the

grounds that it is barred by Tennessee’s tlyesg-statute of limitations.



Tennessee Code Annotated 83805 provides a thregear statute of limitation for
intentional interference with contractshéldiscovery rulén Tennesseprevents “the running of
the limitations period whenever, and for whatever reason, the plaintiff could notdaesaomably
known he was injured.Fahrner v. SW Mfg., Inc48 S.W.3d 141, 146 (Tenn. 2001). Under
Tennessee’single injury rule one tortious act may be made up of multiple actions occurring
over a period of timeMiddle Tenn. Occupationa® Envtl. Med., Inc. v. First Health Group
Corp., 2005 WL 3216282, at *3 (M.D. Tenn. Nov. 28, 200Bgiiing the discovery rulavith the
singleinjury rule meanghatonce a plaintiff discoverss injury andknowsthat it was caused by
the defendanthe cause of action has accrued #ma plaintiff cannot bring suit any later than
the applicablestatute of limitations allowsven if it continues to let the injury happdd. at *4.

Precision alleges it discovered Procorwas interfering with customecontracts in
Febrwary 2009 and Procon’s actionaused thelaintiff to lose its customer basetweenJune
2008andAugust 2009.Precisiorfiled its complaint on December 3, 20t®erthree years after
both the discovery of the injury in February 2G08ithe date othe last clanedaction causing
injury in August 2009.

Plaintiff contendsProconfraudulenly concealedhe injury (thustolling the statute of
limitations) by methodically acquiring the plaintiffs customer base while repteggrto
plaintiff that they were trying to stop that activity. The plaintiff reliePoacon’sapologies for
taking customersits assurances that the custortating activity would cease, andProcon’s
encouragement that the plaintiff would be involved in new business ventures with the defendant.
The defendant assertisat the applicable statute of limitations should not be tolled based on

fraudulent concealment becauBeecision dichot allegeProconconceled Precision’s injury.



In Tennessee, the statute of limitations may be tolldtkildefendant has made efforts to
wrongfully conceal the plaintiff's injury SeeRedwing v. Catholic Bishop for Diocese of
Memphis 363 S.W.3d 436462463 (Tenn. 2012). The discovery ruials the statute of
limitations if either the plaintiff does not know it has been injuredf ar does not know by
whom it has been injured.ld. The plaintiff must allege all four elements of fraudulent
concealment Id. These elements are: (1) that the defendant affirmatively hid the plaintiff's
injury, wrongdoer’s identity or failed to disclose material facts abouinfloey despite a duty to
disclose; (2) that despite reasonable care and diligence thefjpptainld not have discovered the
injury or wrongdoer’s identity; (3) that the defendant knew both the plainasfiwjured and the
wrongdoer’s identity; and (4) that the defendant kept material informationtfrerdefendant by
simply withholding or using a device to mislead the plaintiff to exclude suspicimgary. Id.
Once the plaintiff discovers or shoutdve discoverethe fraudulent concealment or facts to put
the plaintiff on actual or inquiry notice of the claim through reasonable dikg¢he statute of
limitations is no longer tolled by fraudulent concealmddt.at 463.

Acts that would deceive a reasonably diligent plaintiff will toll the statute, buttifilgin
who delay unreasonably in investigating suspicious circumstances wdrtasl by the statute of
limitations. See, e.gCarrier Corp. v. Outokumpu Oy673 F.3d430, 447 (6th Cir. 2012)If a
court finds, by exercising reasonable care and diligence, a plaintiff should lsavgeded the
cause of action, the fraudulent concealment doctrine does not ag#g. Pero's Steak &
Spaghetti House v. Le®0 S.W.3d 614, 625 (Tenn. 2002.

In the complaint, the plaintiff does not allege the injury was concealed from rgthat
the defendant made representations thawauld stop what it was doirgthus implicitly

acknowledging that the defendant wamsfact, responble for the plaintiff's injury Becausehe



plaintiff admits that it confrontethe defendanabout the injury before August 2009, it cannot
contend itwasunaware of the injury. Even if the defendant’s apologies and reassurances were
later determined tde misrepresentationghe paintiff acknowledges in its complairthat the
customer loss occurrddom June 2008 to August 2009. The complaint was file®@ecember

3, 2012. Under these circumstances, theurt findsthere washot a fraudulent concealmesnd

the plaintiff tortious interference with contract claim will be dismissed.

2. Unjust Enrichment

Plaintiff avers the defendants are liable for unjust enrichment bePaosen improperly
used the plaintifs informationto acquireplaintiff’'s customer list and benefitted from selling
products directly to 132 of plaintiff €ustoners. Plaintiff also contends th#te dfendants
benefittedfrom the plaintiff's efforts to advertise and sell their productSefendants have
moved to dismiss thislaim on the grounds that it is barred by Tennessee’s-ff@aestatute of
limitations.

“There is no specific statute of limitations in Tennessee law for unjust ererdhy
Middle Tenn. Occupational & Envtl Med., Indlo. 3-05-0218,2005 WL 3216282, at *4M.D.
Tenn. Nov. 28, 2005). The court looks to the gravamen of the complaint, or real purpose of the
action,to determine the statute of limitations in each cakk. Courts look to the “basis for
which the damageare sought” to identify the gravamen of the actidsike v. Po Group, Ing.

937 S.W.2d 790, 793 (Tenn. 1996). The plairdgdeksrecovery for an economic loss allegedly
caused by defendanimproperlytaking its customerdJnder Tennessee la@n economic loss
caused by fraud or misrepresentati®a tortiousinjury to personal property}ance v. Schulder
547 S.W.2d 927, 932 (Tenn. 1977When a contract claim involves damages to property, the

statute of limitations period is three year3enn Code Ann. § 28-3-105 \(Vest 2014) See



Jacobs v. Baylor Sch957 F. Supp. 1002, 1012 (E.D. Tenn. 1994R]egardlessof whether a
complaint sounds in contract, if the suit seeks to recover damages for itguties plaintiff's
property, the applicable limitations period is three years as found in Tenn. @odé& R83-
105.”Keller v. Colgems-EMI Music, Inc, 924 S.W.2d 357, 359 (Tenn. Ct. App. 1996).

In the complaintthe plaintiff allege Proconcontracted with the plaintiff to gain access
to plaintiffs customer base despite making representations Riwton was ceasing those
practices The plaintiff also accuseBroconof making misrepresentationso the plaintiff's
customers.Because the plaintiff is seeking damages based on &radidr misrepresentation, a
threeyear statute of limitationapplies Tenn. Code Ann. § 28-105 The complaintlearly
states the plaintiff realized its injury in February 2009 anad confirmed the magnitude of its
loss by August 2009The plaintiff filed its complaintn Decembef012, well aftethe cause of
action had accrued arlde threeyear statute of limitationlsadelapsed

The plaintiff maintains that Tennesseeatchall statute Tenn. Code Ann. § 28-110,
which provides a tetyear statute of limitations fordll other cases not expressly provided fisr”
controlling applies to this countPlaintiff does notdentify anylegal authority to support its
argument nor does it distinguish the Tennessee cases cited by the misfepgdying the
gravamen analysis. Tennesseers usethe gravameinf-the-complaint analysis to determine if
Tenn. Code Ann. § 28-110is the correct statute of limitations to appl$ee Home Guar. Ins.
Corp. v. Third Fin. Servsinc., 694 F. Supp. 438, 439 (M.D. Tenn. 1988kobs v. Baylor Sch.
957 F. Supp. 1002, 1012 (E.D. Tenn. 19%&ra v. Kroger Cq.674 S.W.2d 715, 71@renn.
1984) and Yater v. Wachovia Bank of Georgia, N.861 S.W.2d 369, 372 (Tenft. App.

1993).



The gravamen of the complaint fahe plaintiff's unjust enrichmentclaim is the
economic loss sufferedecause the defendants receivedney from accounts to whidey
were contractually not entitled. cBnomic losses caused by misrepresentation or fraud caens
treated under the gravamefithe-complaint analysis as a tortious injury to personal property
and are governed by the thigear statute folimitations in Tenn. Code Ann. § 28105.
Vance 547 S.W.2d at 932Accord Home Guar. Ins. Corp.694 F. Supp. at 439 (holding that
once the action was determined to not be one in tort and not one in contract, Tenn. Code Ann. §
28-3-110 (3) applies)Briley v. Chapman182 S.W.3d 884, 888 (Tenn. Ct. App. 2005) (using the
gravamerof-thecomplaint analysis to determine thae injury to the property interest is not
governed by the tepear statute of limitations provided in Tenn. Code Ann. §3280).
Becausdhe complaintvas filed over three years after the cause of action accrued, the statute of
limitations barghe gaintiff’'s unjust enrichment claim

The plaintiff contendsProconfraudulently concealed the injury, thereforelibg the
statute of limitatios. As previously discusseglaintiff's claim does not meet the criteria for
fraudulent concealment. Accordingly, the plaintiff's claim for unjust enrichment will be
dismissed.

3. Detrimental Reliance

Plaintiff's claim for detrimental reliance rests on the statement in the Agreemeént tha
Procon would make ‘best efforts’ to avoid inadvertent contact with Precision’s custoifiee
plaintiff relied on that promise and forwent opportunities to purchase and distriboteother
companes. Plaintiff asserts Procahd not make best efforts as promised. To the contrary,
Procondirectly solicited the plaintiff's customerefendants have moved to dismiss tlam

on the grounds that it @lsobarred by Tennessee’s thigear statute of limitations.



In Tennessee, claims for detrimental reliance and promissory estoppeéatssl tthe
same way and the terms are used interchanged® Chapman v. S. Natural Gas ,0vo.
3:09CVv224,2011 WL 883918at *5 (E.D. Tenn. Mar. 112011). Like unjust enrichment,
Tennessee haw specific statutef limitationsfor detrimental reliance The applicable statute
of limitations is determined according to the gravafokthe-complaint analysisSee Mackey v.
Judy’s Foods, In¢.654 F. Supp. 1465, 14&P (M.D. Tenn. 1987{holding the gravamen of the
complaint wasfraud so the promissory estoppel claim was governed by-yeasestatute of
limitations under Tenn. Code Ann. §-38105). Claims seeking to recover for economic loss
due to fraud or misrepresentation are ruled by the yeae limitations period of Ten Code
Ann. § 28-3-105.

The plaintiff states in its complaint thBtocontook its customers by misrepresentitsy
intentions for contracting with the plaintifftherdoy causing an economic lassThe detrimental
reliance is based on the promise notdticg the plaintiff's customers, a promise that allegedly
misrepresente@rocon’sintentions. Becausahe gravamen of the detrimental reliance claim is
economic loss caused by fraud or misrepresentation, theyiaedimitunder Tenn. Cod&nn.

§ 28-3-105 bar the plaintiff's detrimental reliance claim.

The plaintiff contends th&roconfraudulently concealed the injury, therefore tolling the
statute of limitations, howeveas previously discussethe claim does not meet the criteria for
fraudulent concealmentBecause the thregear limitations period elapsed prior to the plaintiff
bringing its suit, the plaintiff's detrimental reliance claim will be dismissed.

4. Fraud

Finally, the paintiff assertghatthe defendantsacting individually and in concerare

liable for fraud and misrepresentation because the defendants knowingly cdntébtehe



plaintiff to use the plaintiff for customer lists, directly sokcthose customersnd ultmately

steel business from the plaintiff. The plaintiff alleg&oconrepeatedlyrepresented to the
plaintiff that it wastrying to stop other representatives from undercutting the plaintiff's prices
and that they themselves were not involved in that behavior. Defendants have moved to dismiss
this claim on the grounds that it is barred by Tennessee’s tfeaestatute ofifnitations.

Courts have treated economic loss by fraud or misrepresentation as an injusot@bper
property and therefore subject to a thyear statute of limitations und&enn. Code Ann. § 28
3-105 Evans v. Walgreen C@B13 F. Supp. 2d 897, 9385 (W.D. Tenn. 2011). The cause of
action for fraud or misrepresentatibaccrues when the plaintiff discovers his or her injury and
the cause theredf. Cumberland & Ohio Co. of Texas v. Gd09 WL 3517531at *4 n.8
(M.D. Tenn. Oct. 22, 2009).

The plaintiff allegesProconpurposely contracted with the plaintiff to obtain customer
information and take those customers from the plaintiff. As previously stdtedplaintiff
concedes that it realized it had been losing its customers to the defepdabruary 200%nd
by August 2009 it knew the magnitude of that loss. The cause of action would have aatcrued,
the latest, by August 2009 resulting in the statute of limitations barring the clainghbron
December 3, 2012ver three years later than the latest possible accrual date

The plaintiff contendsProconfraudulently concealed the injury, therefore tolling the
statute of limitations, however as previously discussed, the claim does rathmeeteria for
fraudulent concealmenBecausehe plaintiffs fraud claimis barred by the teeyear statute of

limitations, it will be dismissed.
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V. Conclusion

After consideration, the other arguments of the parties are deemed to be unnéoessary
address in light of the court's present disposition of the cdser thereasons statedhe
defendants’motion to dismisgDoc. 31] the claims forintentional interference with contract,

unjust enrichment, detriemtal reliance, and fraud GRANTED.

oo Tttt

ITED STATES DISTRICT/JUDGE

It is SoOORDERED.
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