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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SHARISTA GILES, )
Plaintiff, ;
V. ; No.: 3:12-CV-645-TAV-CCS
HOMETOWN FOLKS, LLC, and ))
JEFF BEALER, )
Defendants. ) )

MEMORANDUM OPINION

This civil matter is before the Cduon defendants’ ntwns for summary
judgment [Docs. 22, 25]. Plaintiff filed a joint response [Doc. 32], and defendant
Hometown Folks, LLC (*Hometown Folks”) péed [Doc. 33]. After review of the
record and considerinidpe applicable law, the Courtilwgrant the motbns for summary
judgment and dismiss this action.

l. Background

Hometown Folks hired plaintiff Sharistailes on August 9, 201, to work as a
cashier at its restaurant in Sweetwater, Bssee [Doc. 26-1 p. 13]. At the time of her
hiring, Hometown Folks issued plaintiff@py of the compang’ harassment prevention
policy [Id. at 21-23]. The policy prohibits harassreelating to an employee’s sex and
requires employees subject to harassntenteport such hassment to the human

resources departmend| at 63].
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In November 2011, defendant Jeff Beabeyxcame an assistant manager at the
restaurant where plaintiff workedd| at 16-17, 20-21, 24-2®oc. 26-2 | 3]. He
worked under Mike Tomlinsonyho was the restaurant mager throughout plaintiff's
employment $eeDoc. 26-1 p. 14].

According to plaintiff, in November obecember 2011, Bealer made a remark
about plaintiff's “butt and . . . pants and féfubut plaintiff did not report this comment
to the human resources departmeédt &t 37—-38, 42—-43Doc. 32-1 p. 7R Around the
same time, Bealer also made a remark ‘thatioved watching [platiff's] a** whenever
[she] walked” [Doc. 26-1 p. 39, 43—-44] andrhade a remark about her “boob” when her
blouse had come unbuttoned.[at 40—41, 44]. While there is some dispute about it,
plaintiff asserts that she repattthese remarks to Tomlinsa8deDoc. 32-1p. 52-72].

On December 19, 2011, whilgorking at the drive-ttough window area of the
restaurant, Bealer poked plaifis bottom with a grease peihc He then assaulted her
again near the ice cream mawh where he grabbed her belt buckle and touched her
breast (“the December 19 incidentfl[at 27]. Portions of this incident were captured
by video [Doc. 26-3].

On December 20, 2011, plaintiff reportedwork at 8:00 a.m., and three or four
hours into her shift, she reported the Delbem19 incident to Tomlinson, who then
reported the incident to the human resourcgsuidment [Doc. 26-1 p. 28; Doc. 26-2  4].
Bealer was discharged the same day [Doc. #652. Yet, plaintiff asserts that Bealer

made comments to her, although not sexualature, after reporting the December 19



incident [Doc. 32-1 p. 30-33], and afteeie comments were made, Tomlinson indicated
that he had not yedpoken to Bealerld. at 34—-36]. Also orDecember 20, plaintiff
reported the incident to the SweeteraPolice Department [Doc. 32-2].

Plaintiff continued workig for Hometown Flis, although in January 2012, she
enrolled as a full-time college studentd® 26-1 p. 35]. The same week of the
December 19 incident, gihtiff was scheduled to worg6.5 hours [Doc. 26-2 | 6]. The
next two weeks she was scheduled to w85 hours and 38 hours, respectivéty {1
7-8]. Plaintiff, however, requested that weork schedule be eimged because of her
class schedule [Doc. Z6p. 35-36], and Tomlinson att@ted to schedule plaintiff's
shifts to accommodate her class schedule [R6e4 1 7-8]. Plaintiff did not report to
work on January 1415, 25, or 27, or February 1, 20[2oc. 26-2 1 9]. On February 3,
2012, plaintiff resigned fromher employment, asserting that her hours had been
drastically reduced [Doc. 26-1 p. 12-I%c. 32-1 p. 39-43oc. 26-2 | 10].

On December 13, 2012, plaintiff commendleid action [Doc. 1]. Plaintiff asserts
that Bealer created a hostile work environtreard Hometown Folks isable for Bealer’s
alleged sexual harassment and for retaliaifonjolation of tre Tennessee Human Rights
Act, Tennessee Code Annota®d-21-101, eseq. (“THRA") and Title VII of the Civil
Rights Act of 1964, 42J).S.C. 8 2000, et seq. (“Titl®1l”). Plaintiff also asserts

common law claims for intentional andgtigent infliction of emotional distress.

! Plaintiff’s complaint dos not clearly delineate heclaims. The Court adopts
defendants’ characterization pihintiff's claims, which plaintiff does not seem to dispute.
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Il.  Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no geime issues of material fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198&\toore v. Phillip Morris
Cos., Inc, 8 F.3d 335, 339 (6th £i1993). All facts and all inferences to be drawn
therefrom must be viewed ithe light most favorablgo the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#y5 U.S. 574587 (1986);
Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).

Yet, “[o]lnce the moving party presengsidence sufficient to support a motion
under Rule 56, the nonmovingarty is not entitled to a trial merely on the basis of
allegations.” Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp. 1421,
1423 (E.D. Tenn. 1991) (citinQelotex 477 U.S. at 317). To &blish a genuine issue as
to the existence of a partiaulelement, the nonmoving panmnust point toevidence in
the record upon wbh a reasonable finder of fact could find in its fav@nderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (188. The genuine issue must also be material;
that is, it must invole facts that might affect the ootoe of the suit under the governing

law. Id.



The Court’s function at the point of mmary judgment is limted to determining
whether sufficient evidence $fidbeen presented to makiee issue of fact a proper
guestion for the factfinder.ld. at 250. The Court doesot weigh the evidence or
determine the truth of the matterd. at 249. Nor does the Cdwearch the record “to
establish that it is bereft of am@ne issue of material fact.Street v. J.C. Bradford &
Co, 886 F.2d 1472, 1479-80 (6i@ir. 1989). Thus, “the inquiry performed is the
threshold inquiry of determining whether tees a need for a trial—whether, in other
words, there are any genuine factual issuasploperly can be resolved only by a finder
of fact because they magasonably be resolved fiavor of either party.”Anderson477
U.S. at 250.

lll.  Plaintiff's Title VIl and THRA Claims Against Bealer

Bealer argues that he is entitled tonsoary judgment on platiff's Title VII and
THRA claims against him because he isupesvisor and thus masubject to liability
[Doc. 23]. Plaintiff, despite having filed jaint response to & motions for summary
judgment, fails to address this argumeseg¢Doc. 32].

Title VII makes it unlawful fo an “employer . . . to faibr refuse to hire or to
discharge any individual, or otherwise to distnate against any individual . . . because
of such individual's race, color, religion,»xseor national origin.” 42 U.S.C. § 2000e-
2(a). “Employer” is defined as “a persemgaged in an industry affecting commerce
who has fifteen or more employees” and “agent of such a person.” 42 U.S.C. §

2000e(b). Although Title VII does not defiti@ny agent,” the Sixth Circuit has declined



to impose individual liability on supervisordNathen v. Gen. Elec. Cdl15 F.3d 400,
405-06 (6th Cir1997) (finding that “an individuaémployee/supervisor, who does not
otherwise qualify as an ‘employer,” may not liield personally liablender Title VII”).
Given the plaintiff's allegationand the undisputed factstime record regarding Bealer’s
position, the Court finds Bealer is not amfi@oyer” under Title VII and thus cannot be
held liable under Title VII.

Under the THRA, however, “a supervis@gr individually liable under a hostile
work environment theofywhen certain factors are establishefee Steele v. Superior
Home Health Care of Chattanoog®o. 03A01-9709-CH-0BO5, 1998 Tenn. App.
LEXIS 762, at *23—-24 (Tenn. Ct. App. Nov. 10998). Those factors are: “(1) that a
hostile work environment existed; (2) that the [supervisor] acted affirmatively to aid,
abet, incite, compel or comma an employer not to takemedial action to the hostile
work environment; and (3) that the ployer engaged in employment-related
discrimination by failing to tike adequate remedial actionld. (citation omitted). Even
assuming a hostile work environment exisgefinding the Court does not make, plaintiff
has not pointed to angvidence in theacord to suggest that Bealacted to aid, abet,
incite, compel, or command Hometownlkonot to take remedial actiorCompare id.
(finding statement from harasser to “his owmpewisor . . . that he did not make the
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sexually explicit remark origadly complained of by [theplaintiff],” “was obviously

designed to cover up his conduct and tliscourage [his supervisor and defendant



employer] from taking any action to remedy thostile environment’ Thus, the Court
will dismiss plaintiff's THRAclaims against Bealer.
IV. Plaintiff's Title VIl and THRA Claims Against Hometown Folks

Plaintiff asserts claims of sexudlarassment/hostile worlenvironment and
retaliation against Hometown Folks.

A. Claim for Sexual Harassnent/Hostile Work Environment

In order to establish a claim of sekbarassment/hostile work environment under
either Title VII or the THRA, a plaintiff mst prove that: (1) she is a member of a
protected class; (2) she was subjected unwelcome sexual harassment; (3) the
harassment was based onr lgender; (4) the harassmenreated a hostile work
environment; and (5) there & basis for employer liability.Thornton v. Fed. Express
Corp., 530 F.3d 451, 455 (6th Cir. 2008)Where no tangible employment action is
taken, an employer may avoid liability bytaslishing (1) that ta employer “exercised
reasonable care to prevent amdrect promptly any sexuallyarassing behavior,” and (2)
“that the plaintiff employee unreasonably fdileo take advantage of any preventive or
corrective opportunities provide by the employer or to avoid harm otherwise.”
Faragher v. City of Boca Ratph24 U.S. 775, 807—-08 (199&urlington Indus., Inc. v.
Ellerth, 524 U.S. 742, 765 (1998)jndsey v. Whirlpool Corp.295 F. App’x 758, 766

(6th Cir. 2008).

> The Tennessee Supreme Court has recognizat the THRA is intended “to be
coextensive with federal law."Parker v. Warren Co. Util. Dist.2 S.W.3d 170, 172 (Tenn.
1999).



Plaintiff asserts that Hometowkfolks cannot avail itself of thEaraghevEllerth
defense because she was constructively disedar&he asserts thidtlhe combination
of drastically reduced hours and the com#id possibility of being exposed to other
persons with the propensities of Mr. Bealer, [sic] would place any reasonable person in a
position in which they must segn their position” [Doc. 32 6]. The Court treats this
argument as plaintiff equating her alldgeonstructive discharge with a tangible
employment action.

To the extent plaintiff argues thateskvas constructively discharged, the Court
finds that plaintiff has not poted to evidence frma which a reasonable juror could find
that Hometown Folk&nowingly permitted conditions @mployment so intolerable that
any reasonable person subject to stmiditions would necessarily resigBeel.ogan v.
Denny’s, Inc. 259 F.3d 558, 568-69 (6thCir. 2001) (“To demonstrate
a constructive discharge, Plaintiff must addegiglence to showhat 1) the employer . . .
deliberately created intolerable working conditions, as perceived by a reasonable person,
and 2) the employer did so with the intentiof forcing the employee to quit.” (citation
and internal quotation marks omitted3ge also Ford v. Gen. Motors Cqr305 F.3d
545, 554 (6th Cir. 2002) (noting that “[aonstructive discharge exists if working
conditions would have been dlifficult or unpleasant thaa reasonable person in the

employee’s shoes would have felt compelledesign” (citation and internal quotation

3 A tangible employment action is “a signifitathange in employment status, such as
hiring, firing, failing to promote, reassignment wifgnificantly differentresponsibilities, or a
decision causing a significachange in benefits.Ellerth, 524 U.S. at 761.
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marks omitted)). Plaintiff states that there was a possibilityvafking with other
persons with the propensitiesf Bealer, but this stateent is nothing more than
speculationArendale v. City of Memphi§19 F.3d 587, 601 (6Gir. 2008) (finding that
“conclusory statements anet sufficient to survivany motion for summary judgment”),
and Bealer was terminated the day after@eeember 19 incident. And plaintiff states
that Hometown Folks drasdlly reduced her work hours the week following her
complaint about the &ember 19 incident [Do@6-1 p. 29-32; Doc32-1 p. 41-43].
Yet, undisputed records indicate that th&as no change in the number of hours that
plaintiff was scheduled to work in theeeks following the Decembd9 incident [Doc.
26-2 11 6-8]. Plaintiff’'s work schedule wsluced in January 2012, but that reduction
was a result of plaintiff's request due ta lsehool schedule [Do26-2 p. 9,10, 33-36;
Doc. 32-1 p. 39-42].

Thus having found that Hometown Ik® did not constructively discharge
plaintiff—i.e., that there was no tandgb employment action—the Court turns to
analyzing theraraghevEllerth defensé. To take advantage of this defense, Hometown
Folks must establish (1) that it exerciseds@nable care to prevent and correct promptly
any sexually harassing behavior by Bealed é2) that plaintiff unreasonably failed to
take advantage of any preventive or eotive opportunities proagded by Hometown

Folks or to avoid harm otherwise.

* For purposes of its analysis, the Court asssithat Bealer's remarks created a hostile
work environment.
9



It is undisputed that Hometown Folksdha policy in place tht strictly limited
harassment and outlined the manner in Wwhan employee could report harassment,
which included reporting harassment to thenaa resources department. The Court thus
finds that Hometown Folks exercised raaable care to prevent and correct sexually
harassing behaviorCollette v. Stein-Mart, Inc126 F. A’ppx 678, 68 (6th Cir. 2005)
(“[Gliving employees written notice of [#irkharassment] policies and how they are
enforced constitutes an adequageneral preventive measure.Deugers v. Pinkerton
Security & Investigative Sery2205 F.3d 1340, at *3 (unpubtied table decision) (6th
Cir. Feb. 3, 2000) (defendant satisfied fietment of defense by demonstrating that it
had and distributed an anti-harassment poltijn a complaint procedure in place that
included ways in which to bypa an offending supervisoGarver v. Waste Connections
of Tenn., InG. No. 3:04-cv-263, 2006VL 270286, at *14 (E.D. Tenn. Feb. 2, 2006)
(finding first element of defense satisfied where plaintiff received ocbpplicy and read
it).

Regarding the alleged incidents of haramstprior to the December 19 incident,
plaintiff states she reported the harassmenfdmlinson. While there is some debate
about whether plaintiff made sl reports, the Court assunfes purposes of its analysis
that plaintiff did report Bealer's commentis Tomlinson prior to December 19, 2011.
Those reports, according to plaintiff's owtestimony, were onlythat Bealer made
plaintiff feel “uncomfortable,” and plaiiff requested that Tomlinson change her

schedule so that she did novveao work with Bealer [Dac26-1 p. 47-51; Doc. 32-1 p.

10



54-64]. And according to platiff, Tomlinson honored thatequest and modified her
schedule [Doc. 32-1 p. 69].

Turning to the December 19 incident, metown Folks began an investigation
after receiving plaintiff’'s comlpint [Doc. 26-2 | 4], and dibarged Bealer the very next
day. While plaintiff claims Tomlinson delad in speaking to Bealer and she was thus
subject to additional comments from Bealer [D82.p. 5], the plainti herself states that
the comments were not sexually harassing taatl she requested Tomlinson to refrain
from speaking with Bealer tihshe completed her shift [iz. 33-1 p. 3—4, 6-7].

Accordingly, the Court finds that thendisputed evidence compels application of
the FaragherEllerth defense here. The Court will dismiss plaintiff's claim for sexual
harassment against hhetown Folks. See Collette 126 F. App’x at 686 (affirming
summary judgment, finding employer’s respotsbe both prompt and corrective where
harasser was terminated six days after the compl&tdyens v. U.S. Postal Se1 F.
App’x 261, 264 (6th Cir. 2001) (affirmingummary judgment, finding the employer’s
response to be both prompt and correctivenetharasser was terminated three days after
the complaint).

B. Claim for Retaliation

A plaintiff may establish retaliationiteer by introducing direct evidence of
retaliation or by proffering ccumstantial evidence that waukupport an inference of
retaliation. Spengler v. Worthington Cylinder§15 F.3d 481, 4916th Cir. 2010).

Plaintiff here does not preseany direct evidence of retalian. Thus, the Court must
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examine both the Title Viland the THRA claims under the same burden-shifting
framework used to analyze discrimination claimthat is the framework set forth
in McDonnell Douglas Corp. v. GregAll U.S. 792 (1973), aritexas Department of
Community Affairs v. Burdind50 U.S. 248 (1981)ld.; see also Kessler v. Riccaydi
363 F. App’x 350, 85 (6th Cir. 2010).

Under that framework, plaintiff must makeit her prima facie case of retaliation
by showing: (1) that she engaged in prtadcconduct; (2) that Hometown Folks had
knowledge of her protectedctivity; (3) that Hometen Folks took an adverse
employment action against her; and (4) ttere was a causal connection between the
protected activity and the adverse employment actilwh.at 491-92;see alsoFox v.
Eagle Distrib. Co.510 F.3d 587, 591 (6th Cir. 2007 plaintiff establishes her prima
facie case, then the twen of production shifts to Hortwavn Folks to “aticulate some
legitimate, nondiscriminatoryeason for [its action].” Spengler at 492 (alteration in
original) (citation and internajuotation marks omitted). €h, to the extent defendant
successfully articulates a legitimate, nondmmatory reason for its action, plaintiff
must demonstrate defendant's “profferegason was not the true reason for the
employment decision.’ld. (citation and internal quotation marks omitted).

While “[tlhe burden of establishing a prnfacie case in a retaliation action is not
onerous,”Nguyen v. City of Clevelan@29 F.3d 559563 (6th Cir. 2000) (emphasis
omitted), the Court finds that the undisputaddence demonstratéisat plaintiff cannot

establish a prima facie case. Plaintiff aleg¢eat Hometown Folks retaliated against her
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by drastically reducing her wio hours the week following her complaint about the
December 19 incident [Doc. 26 p. 29-32; Doc. 32-1 p41-43]. Yet, undisputed
records submitted to the Court indicate thesre was no change the number of hours
that plaintiff was scheduled to work inetlweeks following the Bcember 19 incident
[Doc. 26-2 1 6-8]. Plaintiff's work schdduwas reduced in January 2012, but it was
done at her request due to her school schd@de. 26-2 p. 9, 1033-36; Doc. 32-1 p.
39-42]. Thus, Hometown Folks did not takeadverse employment against plaintiff and
plaintiff's claim for retaliation must be dismissed.

V. Plaintiffs Claims for Intentional Infliction of Emotional Distress and
NegligentInfliction of Emotional Distress

To be successful on a claim for intiemal infliction of enotional distress under
Tennessee law, a plaintiff must demonstrate “that the defendant's conduct was (1)
intentional or reckless, (2) smtrageous that it is not toled by civilized society, and
(3) resulted in serious mentajury to the plaintiff.” Rogers v. Louisville Land Cd367
S.W.3d 196, 205 (Tenn. 2012). “The elemsenf a claim for ngligent infliction of
emotional distress include the elementsaajeneral negligence claim, which are duty,
breach of duty, injury ofoss, causation in fact, and proximate causatioldl. at 206
(footnote omitted). “Inaddition, the plaintiff must pravthat the defendant’'s conduct
caused a serious or severe emotional injuig.”(footnote omitted). “Thus, both actions
for intentional infliction of emotional distress and negligent infliction of emotional

distress (including all three ‘subspecies’ ofigent infliction: ‘stand-alone,” ‘parasitic,’
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and ‘bystander’) require an identical elemea showing that the plaintiff suffered a
serious mental injury resultifigom the defendant’s conductld.

Hometown Folks arguesyith respect to any clai against it fo negligent
infliction of emotional distress, that @hclaim is barred by the exclusive remedy
provisions of Tennessee’'s werls’ compensation statute. See Tennessee Code
Annotated 8 50-6-108(a). Paiff did not refute this gyjument, and upon review, the
Court agrees with defendarbee Bellomy v. Autozone, Indo. E2009-00351-COA-R3-
CV, 2009 WL 4059158, at *11 (Tenn. Gapp. Nov. 24, 2009 (affirming summary
judgment, finding the plaintiff siegligent infliction of emtional distress claim barred by
the exclusive remedy rule). Ui, the Court will dismiss pldiifi’'s negligent infliction of
emotional distress claim againstidetown Folks for this reason.

That leaves the intentional infliction eimotional distress claims against Bealer
and Hometown Folks a@nthe negligent infliction of eotional distress claim against
Bealer. Bealer asserts, @ses Hometown Folks to a lesser degree, that plaintiff did not
suffer serious mental injury.

Serious mental injury “occurs wheeereasonable personprmally constituted,
would be unable to adequately copethwthe mental stresengendered by the
circumstances of the case.’Rogers 367 S.W.3d at 210 riternal quotation marks

omitted). “Unable tocope with the mental stress endered’ means that the plaintiff

14



has demonstrated, by means of [certain factorsther pertinent evidence, that he or she
has suffered significant impairment in hishar daily life resultig from the defendant’s
extreme and outrageous condud” Those factors include:

(1) Evidence of physiological mdastations of emotional distress,
including but not limited to nausea, vomiting, headaches, severe
weight loss or gain, and the like;

(2) Evidence of psychological marstations of emotional distress,
including but not limited to sleegdsness, depression, anxiety,
crying spells or emotional outbursts, nightmares, drug and/or alcohol
abuse, and unpleasant mental resmstisuch as fright, horror, grief,
shame, humiliation, embarrassmeartger, chagrin, disappointment,
and worry;

(3) Evidence that the plaifiti sought medical treatment, was
diagnosed with a medical or psychiatric disorder such as post-
traumatic stress disorder, clinicdépression, traumatically induced
neurosis or psychosis, or pholaad/or was prescribed medication;

(4) Evidence regarding the duratiand intensity of the claimant’s
physiological symptoms, psycloglical symptoms, and medical
treatment;

(5) Other evidence that the defeamifs conduct caused the plaintiff
to suffer significant impairment ihis or her daily functioning; and

(6) In certain instansg the extreme and outrageous character of the
defendant’s conduct is itself imgant evidence of serious mental
injury.
Id. at 209-10. Expertstimony is not requiredld. at 208.
Regarding plaintiff's injury, plaintiff sserts she was in shoafter the December

19 incident and that she was upset and criibag. 32-1 p. 4, 15-1@)oc. 23-1 p. 10].

She also saw a counselor norethan three times, for agpimately one hour each time
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[Doc. 23-1 p. 2; Doc. 32-1 p. 3]. Thewwselor did not prescribe any medication, and
plaintiff did not otherwise take any medication as a result of the alleged outrageous
conduct [Doc. 23-1 p. 3-4].

While the Court does natoubt that plaintiff expeeinced some mental injury,
plaintiff has not raised a genuine issue oftemnial fact as to wther her injuries are
“serious mental injury” as defined by Tewssee law. Put another way, the Court finds
that plaintiff has not demonstrated that dimas suffered significant impairment in her
daily life resulting from the alleged aaggeous conduct of defendant8ccord Rogers
367 S.W.3d at 210-211 (finding plaintiff diebt suffer serious mental injury where she
was “very, very emotional, very tearful”Nesbitt v. Wilkins Tepton, P,ANo. 3:11-cv-
0574, 2012 U.S. Dist. LEXIS 116%, at *30-32 (M.DTenn. Aug. 162012) (finding no
serious mental injury for a @intiff who suffered extreme stress during pregnancy, cried,
and suffered from anxiety; for a plaintiff wib@came angry at family members, was not
able to function effectively as a friend, tooledication, and suffered nightmares; nor for
a plaintiff who zoned out at work and wduget upset and teatfwhen talking about
work). The Court thus finds that plaintiffidaims for intentionaaind negligent infliction
of emotional distress shall be dismissed.

VI.  Conclusion
For the foregoing reasons, Defendarft Bealer’'s Motion for Summary Judgment

[Doc. 22] and Defendant Horteavn Folks’ Motion for Smmary Judgment [Doc. 25]
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will be GRANTED. The Court willDISMISS this action and direct the Clerk of Court

to CLOSE this case.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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