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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LYNN D’AVANZO, )

Plaintiff, ;
V. )) No.: 3:12-CV-655-TAV-HBG
COPPER CELLAR CORPORATION, ) )

Defendant. ))

MEMORANDUM OPINION

This civil case is before the Counh defendant Copper & Corporation’s
Motion for Summary Judgment [Doc. 295 which defendantmoves for summary
judgment on plaintiff Lynn D’Avanzo’s emgyment discrimination claims. Plaintiff
responded in opposition toghmotion [Doc. 37], to whit defendant mitted a reply
[Doc. 40]. Both partiehave also submitted variowdeposition excerpts and other
exhibits in support of theirespective positions. The Colmras carefully considered the
matter in light of the arguments of the partsswell as the relevant case law and, for the
reasons stated herein, the Court will grant defendant’s motion.

l. Background

Plaintiff's claims arise from her employnt with and subsegnt termination by
defendant. As described herein, plaintifisiended complaint [Doc. 11] asserts claims
against defendant for age, sex, religious, aational origin discrirmation, as well as
claims related to each protected class fottileos/ork environment, in violation of the

Age Discrimination in Employment Act (“ADEA and Title VII of the Civil Rights Act
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of 1964 (“Title VII"), 42 U.S.C. 8§ 2000t seq. Plaintiff also alleges retaliation claims
in violation of Title VII and the ADEA, asvell as asserting various state statutory and
common law claimslg. 11 61-65].

Plaintiff is a female over forty-yeaxf age, of Hungarian and Czechoslovakian
descent, and is also a member of the Jewish faitH[[5]. After moving to Tennessee
from New York in 2004 plaintiff was hired by defenda to work as a server at
defendant’s Calhoun’s restauraloicated in Pigeon Forge, iieessee, in November 2004
[Doc. 29-1 at 9:20-23]. M Bart Smith (“Mr. Smith”), the general manager for the
restaurant, hired plaintiff, and was thedividual responsible for hiring, firing,
suspending, demoting, or promoting employddsdt 10-11]. Mr. Smithserved in this
capacity through plaintiffs employment.Ms. Denise Dixon(“Ms. Dixon”) began
working at the Pigeon Forgedation in 2008 as an assistamanager. Ms. Dixon did not
have the authority to hire, fire, promote,demote employees, and had limited authority
to discipline servers or host staff [Doc. 29 13-14]. In additin, defendant employed
numerous other host staff, sersieand bartenders at the Pigeon Forge location, the
majority of whom were under the age of forkg. [T 11].

During the course of plaiiff's employment with defedant, defendant submitted
evidence that plaintiff had a reputation iding a good server who generally provided
good service to defendanttsistomers [Doc. 29-8 at 7:2313 Doc. 29-10 at 10:19-20].
Defendant, however, alsubmitted evidence showing th@aintiff's co-workersdid not

always consider her to be a “teamplayerofD 29-10 at 6:15; Do29-2 at 5:9-18].



Various employees testified during discovery tplaintiff did not assist other servers in
food delivery, did not perform other dutiesjuéred of servers beyond serving customers,
complained to management whestaurant procedures weret followed, and requested
specific sections where she believed sheccoudke more money, complaining when she
did not get these sections [DAd9-10 at 7:5-9; Doc. 29-&t 17-18; Doc. 29-8 at 29:13-
30:15]. In addition, dendant submitted portions of its kagers’ Log, which consists of
notes on the relevant restaurant evethtat occurred on a given evening, where
defendant’'s managers, includirbut not limited to Ms. Dien, had noted plaintiff as
being upset about the number of tables séceived, receiving guest complaints or
compliments, or various argumermtsintiff had with serversral host staff, from various
times in 2006, 2009and 2010 [Doc. 29-12]. Plaiffti in an affidavit submitted in
response to defendant’s motion, disputes shatwas difficult to work with or otherwise
failed to get along with her co-workers [Doc. 37-2].

A. Plaintiff’'s Discrimination and Harassment Allegations

Plaintiff alleges that, beginning in apgprmately 2008 and continuing through her
termination in January 2012, she was subjecdiscrimination as well as unwelcome
harassment because of her age, gender, religion, and national origin, all of which created
a hostile work environment.Although plaintiff's amendg complaint [Doc. 11] and
response to defendant’s summary judgment [[3@el] allege a large number of ways in
which she was discriminated against or othge harassed at work, her allegations fall

into two general categories: €@pmments made about plaffis protected characteristics



by co-workers and supervisorand 2) ways in which plaiiff was treated differently
based on the actions of her co-workers amgksvisors, the majority of which plaintiff
claims was at the hands of Ms. Dixon.

With regard to comments made by co-kes, plaintiff first claims there were
several occasions where her Jewish faits discussed or otherwise commented on by
her fellow servers. In appximately 2010, several co-wars asked plaintiff if she
wished to go to church witthem, and when shiesponded that she did not attend church
because of her Jewish faith, plaintiff recaltédt the co-workersglong with Ms. Dixon,
began “laughing” and “giggling,” and statechtithey were surprised that plaintiff was
Jewish [Doc. 29-6 at 77:24-25, 81:21-22]. tdra in approximatelyApril 2011, plaintiff
claims that Ms. Dixon statetthat plaintiff was a “stupid J&” and that she did not like
Jewish peopleldl. at 84:15]. In addition to theseligion-based comments, plaintiff
claims she was referred to by Mr. Smithdaothers as a “Yankee” or “damn Yankee,”
[Id. at 111:14-16] and that, on ®mccasion at least one canker, referring to plaintiff,
stated “watch out for heshe’s in the [m]afia”|d. at 123:20-124:23], because a character
on a television show shared a last name widintiff. Plaintiff was also asked to say
certain words because thésounded funny coming owf [plaintiff's] mouth” [Id. at
206:23-25]. Plaintiff attributes thesemments to her Czechaslakian and Hungarian
background. As for age-based comments, plaintiff claims that one time Mr. Smith told
plaintiff to “[g]et out of my way, old lady” [d. at 159:21-24], although she did not state

specifically when this ecurred. Other servers, accorditogplaintiff, referred to her as



an “old lady” senetime in 2011 1f. at 161:5-6], stated that she was “too old for this
business” once or twice [Doc. 29-6 ab0123-25], and Ms. Dwon also once asked
plaintiff if she was “too old” for the jobldl. at 163:24-25].

Plaintiff also claims that Ms. Dixonas well as Mr. Smith, treated plaintiff
differently from other servers and harassedldemause of her age, gender, religion, and
national origin. In particular, plaintiftlaims on one occasiokls. Dixon ordered a
hostess not to give plaintiff ta¢s to serve, causing her tablede empty even when the
restaurant was crowded, or would makaimgiff wait a long ped of time in between
tables [Doc. 29-15]. Plaintiff also claimsathMs. Dixon yelled aplaintiff in front of
others, told others she disliked plaintifipdatold other employee® stay away from
plaintiff. In addition, Ms. Dkxon would help youngeservers run food out to their tables
and clean tables, but not plaintiff [Doc. 3T-at 208:22-25]. Ms. Dixon would also
permit male servers to sit at the bar to \Waimotball, talk on their cellular phones, and
commit other violations of company polioyhile not permitting plaintiff to do sdd. at
211:10-14]. With respect to Mr. Smith, plafhsubmits that in the summer of 2011, Mr.
Smith had asked plaintiff if ghwould train new servers, and although she had agreed to
do so, she later learned that someone elsé&ad chosen to conduct the training [Doc.
29-6 at 177:20-178:3].

B. Plaintiff's Complaints to Management

As a result of plaintiff's perceived mistment by Ms. Dixorplaintiff submitted

a series of written complaints defendant's management and corporate staff beginning



in 2008, coupled with various oral and mene complaints plaiiff made about Ms.
Dixon to Mr. Smith. In amanonymous October 2008 lattglaintiff writes that Ms.
Dixon was “condescending, arrogant, sarcaaiid not pleasant to work with” [Doc. 29-
13], and that Ms. Dixon would “double chgfk every mistake that [plaintiff would]
make, making [plaintiff] feel inadequatefd]. Similarly, in a Sptember 2009 email to
defendant’s corporate offices, plaintiff seibed the “abuse andistreatment” against
her by Ms. Dixon, and stated that Ms. Dixtscolded female eptoyees for the littlest
things, and praised the malensa&s for incompetencgDoc. 29-15 at 2-3]. Plaintiff also
relayed an incident where a hostess had ingormplaintiff that Ms. Dixon had told the
hostess not to give plaintiff tablekl] at 2]. In a January 20 letter to Mr. Smith,
plaintiff relayed her opinions that Ms. Dimowas protective of a male server who, in
plaintiff's opinion, was “disrespectful, unrdly and definitely not a Team Player” [Doc.
29-16 at 3]. Plaintiff sent another simikmail to Smith in May 2010 [Doc. 29-17].

After the September 2009 email, Mr. RiEldridge (“Mr. Eldridge”), the director
for human resources with tlotempany, as well as Mr. Smjtbonducted an investigation
as to plaintiff's claims of discriminationyhich resulted in a written counseling letter to
Ms. Dixon on September 24, @D [Doc. 29-20]. In the lette Mr. Smith notes that he
had verbally counseled Ms. Dix@bout the issue of singling bplaintiff in the past and
that the reported behavior “cannot continuklel.]] This was the only investigation or

official discipline Ms. Dixon receiveduring the time period in question.



C. Plaintiff's Termination

On January 7, 2012, while at work, plathtvas told by several servers that a male
server, Mr. Cody Gibson, whbad arrived late to workvas “stealing tables” from
plaintiff, meaning that he vgataking tables that were h&rwise assigned to her for
himself [Doc. 29-6 at 152:11-153:1]. Aftplaintiff informed Ms Dixon of what Mr.
Gibson was doing, Mr. Gibson later came ugpkaintiff and confronted plaintiff about
making this accusationd. at 153:1-18]. Although plairfticlaims that Mr. Gibson was
the only one yellingand that Ms. Dixon subsequenthegan yelling aplaintiff, Ms.
Dixon and another server present stated blo#h plaintiff and Mr. Gibson were arguing
with each other within hearingjstance of guests, who cotamed about tla noise [Doc.
29-11 at 16:2-4; Doc. 29-10 at 15:9-11]. .NDExon told both plaintiff and Mr. Gibson
separately that if it happened again thagrewg she would “shut those sections down,
they could go home for the evening, and talfMr. Smith] about their jobs on Monday”
[Doc. 29-10 at 18:5-9]. Plaintiff then wenttlze restaurant’s bathroom to call Mr. Smith
and told him what happened, to which Mr.i8mesponded that he would “check into it”
[Doc. 29-6 at 155:23].

Later that evening, plaintiff sent atter to Mr. Eldridge, informing him of the
incident and stating that Ms. Dixon had attésapto blame the confrontation on plaintiff
[Doc. 29-18 at 3]. Plaintiff also stateadat Ms. Dixon had skged plaintiff in the
rotation for tables, and again referenced 2089 incident where a hostess told plaintiff

she had been told by Ms. Dixaot to give plaintiff tableslfl.]. After a brief response



from Mr. Eldridge stating that he would loakto the matter, plaintiff followed up with
another email relaying an incident thetd occurred a month foee where Ms. Dixon
had accused plaintiff of standing at the hsstetand during her erdgishift and taking a
table from another serv@idoc. 29-19 at 2].

After these emails, defendant initiatedother investigation as to plaintiff's
complaints. Mr. Smith spokeith Ms. Dixon and Mr. Gibson, who confirmed that Ms.
Dixon had reprimanded both tfem and told them to stopganing in front of customers
[Doc. 29-8 at 41:24-42:7]. Ms. Dixon alsonsean email to Mr. Eldridge summarizing
what happened on January 7, 2012, confignihat she spoke with plaintiff and Mr.
Gibson [Doc. 29-22]. Ms. Dixoalso claims that at the eofithe evening, she overheard
plaintiff state to a co-worker that “we NeYorkers just slit peoples [sic] throatdd[], in
response to a question about how she would handle the confrontation with Mr. Gibson
and Ms. Dixon, which Ms. Dixon interpreted as implied threat.After speaking with
those involved, reviewing the notations in Manager’'s Log, and in light of Mr. Smith’s
past discussions with plaintiff, Mr. Smith dded to terminate plaintiff because of “[t]he
many times of drama, that [defendant] finallyta end” [Doc. 29-8 a43:2-3]. Plaintiff
was terminated on Janyat0, 2012 [Doc. 1-2].

D. Plaintiff's EEOC Charge and Complaint

On February 13, 2012, piiff submitted a “Statement of Circumstances Leading
to Discrimination” to the Equal Employent Opportunity Commission (“EEOC”) [Doc.

1-2]. In this document, plaintiff summariztree letters and emailghich she previously



sent to defendant in 20J8hd 2012, particularly higlghting the manner in which Ms.
Dixon treated male employees better or dédfely than female employees, and claims
that she was discriminated against due to“gender (the male employees were treated
more favorably), age (I was the oldest enyple and the younger ployees were treated
more favorably), National Origin (I am fmo the North and hathany comments about
me being a Yankee), Religion (I am Jsi)i and suffered from a Hostile Work
Environment and Retaliationld. (emphases and underlines omitted)]. Plaintiff also
noted that she reported violations cdmpany policies or “illegal activities”Id.].
Plaintiff followed this letter with a formatharge of discrimination on April 12, 2012
[Doc. 29-24]. In the nmaative section of her charge ofsdrimination, plaintiff notes that
Ms. Dixon harassed and treated plaintiff digietly than younger employees, would give
younger servers plaintiff's tablde serve, and would alscetit plaintiff differently than
the male employeesd]. Plaintiff also notes thathe was “constantly called a Yankee
because | am from theorth and Jewish”Ifl.]. In addition to claiming she has been
discriminated against and retaéid against due to her age, gender, and religion, plaintiff
notes she was discriminated on the basgiker “national origin (Accent)”’1fl.]. The
EEOC issued its right to sue letter on OctoB@, 2012, which appesato have included
plaintiff's original Februarn2012 letter [Doc. 11-1].

Plaintiff filed her original complainfDoc. 1] on December 19, 2012, alleging
claims of sex, gender, religious, and am#&l origin discrimination, as well as

harassment/hostile work environment, lataoon, and various state claims. The



complaint alleges that plaintiff’'s national angdiscrimination was lsed on the fact that
she was “Northern”Ifl. § 5]. In response to a motion to dismiss filed by defendant [Doc.
4], plaintiff filed an amended complaint [Dotl] in which shewbstituted her Hungarian
and Czechoslovakian heritage for purposebeasfclaim of national origin discrimination
[see id] 4], as well as additional allegations.
Il. Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no gemme issues of material fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198&\toore v. Phillip Morris
Cos., Inc, 8 F.3d 335, 339 (6th €i1993). All facts and all inferences to be drawn
therefrom must be viewed ithe light most favorabldo the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#y5 U.S. 574587 (1986);
Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).

“Once the moving party psents evidence sufficietd support a motion under
Rule 56, the nonmoving party i®t entitled to a trial merely on the basis of allegations.”
Curtis Through Curtis v. Universal Match Cor@.78 F. Supp. 1421,423 (E.D. Tenn.
1991) (citingCelotex 477 U.S. at 317). To establiahgenuine issue ds the existence
of a particular element, theon-moving party must point tevidence in the record upon

which a reasonable finder of fact could find in its favAnderson v. Liberty Lobby, Inc.
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477 U.S. 242, 2481986). The genuine sge must also be material; that is, it must
involve facts that might aéict the outcome of the swihder the governing lawd.

The Court’s function at the point of mmary judgment is limted to determining
whether sufficient evidence $fiabeen presented to makiee issue of fact a proper
guestion for the factfinderAnderson 477 U.S. at 250. Th€ourt does not weigh the
evidence or determine thruth of the matter.ld. at 249. Nor does the Court search the
record “to establish that it is bereft afgenuine issue of material factStreet v. J.C.
Bradford & Co, 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed
is the threshold inquiry of dermining whether there is a&ed for a trial—whether, in
other words, there are any genuine factualesgbat properly can be resolved only by a
finder of fact because they may reasonably be resolvethvior of either party.”
Anderson477 U.S. at 250.

[ll.  Analysis

A. Disparate Treatment

Title VIl and the ADEA make it illegal for aemployer to “fail or refuse to hire or
to discharge any individual, or otherwise to discriminate against any individual with
respect to his compensation, terms, conditiansprivileges of employment” due to an
individual’s religion, sex, natmal origin, or age. 42 U.S.@.2000e-2(a)(1); 29 U.S.C. §
623(a). A plaintiff may establish a claim wndritle VIl or the ADEA by offering either
direct or circumstantial evidence of discriminatioviounis v. Pinnacle Airlines, In®10

F.3d 359, 363 (6th Cir. 20103ee also Grubb v. YSK Coyg01 F. App’x 104, 113 (6th
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Cir. 2010) (citingWexler v. White’'s Fine Furniture, Inc317 F.3d 564, 570 (6th Cir.
2003) (en banc)). Direct ewadce is “that evidence whiclif, believed, requires the
conclusion that unlawful discrimination wasl@st a motivating factor in the employer’s
actions.” Geiger v. Tower Autp579 F.3d 614, 62(06th Cir. 2009) (citingWWexler 317
F.3d at 570 (internal quotation marks omittedpe also Kuhn709 F.3d at 624. In other
words, direct evidence provéise occurrence of discrimitian without requiring further
inferences.Reeves v. Swift Transp. €446 F.3d 637, 640 (61@ir. 2006). “Statements
by nondecisionmakers, or statements bgigsienmakers unrelated to the decisional
process itself [cannot] suffice to satisfyetiplaintiff’'s burden . . . of demonstrating
animus.” Bush v. Dictaphone Corpl61 F.3d 363, 369 (6t@ir. 1998) (alteration in
original) (internal quotation marks omitted).Similarly, “[i]solated and ambiguous
comments are insufficient to supportfiading of direct discrimination.” White v.
Columbus Metro. Housing Auth429 F.3d 232, 239 (6tir. 2005). Circumstantial
evidence, on the othérand, “is proof that does not on fiace establish discriminatory
animus, but does allow a factfinder to draweasonable inference that discrimination
occurred.” Geiger 579 F.3d at 620. W.ith respect to her ADEA claim, whether a
plaintiff relies on direct or circumstantial idence, the burden of persuasion remains on
the plaintiff to demonstrate by preponderance tlie evidence thatge was the ‘but-for’
cause of the challenged adverse employment act®noss v. FBL Fin. Servs., InG57
U.S. 167, 177 (2009%kee, e.g. Harris v. Metro. Gdwf Nashville & Davidson Cnty.

594 F.3d 476, 485 (6th €i2010). “The ultimate astion in every employment

12



discrimination case involving a claim of dispte treatment is whether the plaintiff was
the victim of intentional discrimination.Geiger, 579 F.3d at 620.

Discrimination claims based on circuistial evidence aranalyzed under the
burden-shifting framework articulated McDonnell DouglasCorp. v. Green411 U.S.
792, 802 (1973).Martin v. Toledo Carditngy Consultants, Inc548 F.3d 405, 410-11
(6th Cir. 2008). Under thikicDonnell Dougladgramework, the burden is on the plaintiff
to first establish a prima facie case under blevant statute. 41U.S. at 802. A
plaintiff establishes a prima facie casfedisparate treatment by showingter alia, that
(1) the plaintiff was a memberf a protected class; (2) thpaintiff suffered an adverse
employment action; (3) the plaintiff was qualified for theipos; and (4) the plaintiff
was replaced by someone outsithe protected class or svareated differently than
similarly situated employees outside the protected cl&ee Mitchell v. Toledo Hosp.
964 F.2d 577, 582 (6th Cil.992). After a prima faciease has been established, the
burden shifts to the éendant to articulate a legitimateon-discriminatoryreason for the
adverse employment actiorKline v. Tenn. Valley Auth128 F.3d 337, 348 (6th Cir.
1997). “Once the defendant meets this buardthe plaintiff must produce sufficient
evidence from which the jury may reasoryabtject the employer’'s explanation™ as
mere pretextMartin, 548 F.3d at 410-11 (quotifdanzer v. Diamond Shamrock Chems.
Co, 29 F.3d 1078, 108@®th Cir. 1994)).

In this case, the parties do not dispthat plaintiff was a member of several

protected classes, and agree that plaintdls qualified. Where the parties disagree,

13



however, is as to what actions may be cargd in the Court’'s analysis, as well as to
whether plaintiff was treated fétkrently than a similarly situated employee, and whether
defendant had a non-pretextual reason forteemination. Plaintiff, who devotes the
majority of her brief to hghlighting points with she believes show there are genuine
issues of material fact, argu¢hat summary judgment is pmoper as to her disparate
treatment claims.

Initially, the Court notes that there is pwidence to suppod finding of direct
discrimination. Although plaintiff's comgint and brief set forth various comments
related to her age, as well as occasiammhments based on her religion and national
origin, there has been nevidence that these commenivere anything more than
“isolated remarks” or that these comments waimate in time or otherwise related to
the challenged actions and thecision-making processBlandford v. Exxon Mobil
Corp, 483 F. App’x 153158 (6th Cir. 2012).

1. AdverseAction

Turning to theMcDonnell Douglasframework for analyzing circumstantial
evidence, defendant first argues that severth®fdverse actions which plaintiff alleges
are procedurally barred, including her claimat Ms. Dixon instructed a hostess not to
give plaintiff tables, as evahced by plaintiff'sSeptember 2009 letter to management
[Doc. 29-15]. Defendant submits that any mlas to this incidens barred by the 300-

day statute of limitations for the filing of &EOC charge and th#tere is no evidence
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of a continuing violation. Plaintiff submits that she haomplied with tle statute of
limitations.

The timely filing of a chage with the EEOC is a prquisite to filing suit under
Title VII. A plaintiff claiming a discrete aatf discrimination or r&liation in violation
of Title VII, who initially instituted proceedings with aae or localagency with
authority to grant or seekelief from such practice, ha300 days after the alleged
unlawful employment practice occurred to fdeclaim. 42 U.S.C. § 2000e-5(e)(Nat'l
R.R. Passenger Corp. v. Morga®36 U.S. 101, 105 (2002Nichols v. Muskingham
College 318 F.3d 674, 679-80 (6thir. 2003). A plaintiff may not recover for discrete
acts of discrimination or retaliation that occurmnthan 300 days before a charge is filed
with the EEOC.Morgan 536 U.S. at 110, 113. Whetmwever, there is an “‘ongoing,
continuous series of discriminatory acts, tinegy be challenged in their entirety as long
as one of those discriminatory actifavithin the limitaions period.” Weigel v. Baptist
Hosp. of East Tenn302 F.3d 367, 376 {6 Cir. 2002) (quotinddaithcock v. Frank958
F.2d 671, 677 (6th Ci1992)). “To establish a continuingolation, plaintiff must first
produce evidence of a current violation takiplace within th limitations period.
Second, plaintiff must show dh the current violation . .is indicative of a pattern of
similar discriminatory acts continuing from tiperiod prior to the limitations period.”
Id. (quotingGallagher v. Croghan Colonial BanB9 F.3d 275, 27&th Cir. 1996)).

Plaintiff's September21, 2009 email claims that oneight during her shift it

appeared that her section of tables veaspty and that “[tihe hostess came up to
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[plaintiff] and apologized and said that [MBixon] told her not togo to [plaintiff's]
tables with parties, she had go to other tables” [Do29-15 at 2]. Assuming that
denying plaintiff tables to serve constitutes averse action, the Court finds that this
incident is time barred, as it occurred morantl300 days beforeaihtiff filed her EEOC
charge in April 2012, nor is their ewidce that this was a constant activityin her
January 7, 2012 email, plaintiff discussms instance where shwas skipped in the
rotation of serving tables, and notes tllas was an “ongoing problem” which had
occurred since she totle hostess not to sit her [Doc. 29-18 at 3]. The Court finds this
passing reference to the September 2009 incident is not evidence of “a pattern of
discriminatory acts” relating bado the September 2009 incideMteige] 302 F.3d at
376 (quotations omitted)or is the fact that plaintiff nyahave been skipped in rotation
sufficiently related to Ms. Dixomctively informing staff not taive plaintiff tables. In
addition, the Court notes thtitere is no evidence of plditi making complaints between
2010 and 2012 pertaining to MBixon telling host staff not tgive plaintiff tables, given
that her last letter before January 2012 waitten in May 2010.Accordingly, to the
extent plaintiff claims that Ms. Dixon’s regal to give plaintiff tables constitutes an
adverse action, the Court finds that suchduet is time-barred for the purposes of her

disparate treatment claim.

! The Court also notes that, even if tleigidence were not time-barred, it would be
inadmissible hearsay which cannot be relied upatréate genuine issue wfaterial fact, given
that plaintiff's letter is repaing what a co-worker told her about what Ms. Dixon had s8ieke
Fed. R. Evid. 802; Fed. R. Civ. P. 56(c)(2).

16



Defendant next argues that, to the ekfglaintiff claimsshe suffered disparate
treatment when Mr. Smith chose another expgé to train new servers in the summer of
2011, this claim would be barred becausenpifhidid not allege this type of adverse
action in her EEOC charge and thus has failed to exhaust her administrative remedies.
Plaintiff did not address this argumenther response to plaintiff's motionSeeE.D.
Tenn. L.R. 7.2 (failure to spond to a motion may be deedna waiver of any opposition
to the relief sought))see, e.g. Taylor v. Unumprovident Cordo. 1:03-CV-1009, 2005
WL 3448052, *2 (E.D. Tenn. &. 14, 2005) (noting that responding party waives
opposition to an opponentargument when it fails to spond to that argument).
Accordingly, the Court finds that plaintiff mayot use this 2011 indent as evidence of
an adverse action.

In addition to her terminain, plaintiff references vasus events during the course
of her employment which she argues cdosti adverse employment action, from not
always getting busy sections,ifg denied large tables &erve, and not always being
given tables in order, to nbkeing allowed to talk on herell phone or stand at the host
stand as younger servers wer€o establish a claim of dismination, a plaintiff must
show that she has “suffered a ‘materially adeéchange in the terms or conditions of

employment because of the employer’s actioNguyen v. City of Clevelan@29 F.3d

2 In addition to being excluded from pléffis EEOC charge, the person who was chosen
to train new employees was another female over 40 years of age [Doc. 29-6 at 165:18-20,
178:10], and plaintiff has not presented any eweeto indicate this person was of a different
religion or different national orig, so that plaintiff would likef have been unable to prove a
prima faciecase of discrimination.
17



559, 562 (6th Cir. 2000). “Amere inconvenience or an aiion of job responsibilities’
or a ‘bruised ego’ is ricenough to constitute an\atse employment action.White v.
Burlington N. & Santa Fe Ry. Ca364 F.3d 789, 797 {6 Cir. 2004) (quotindocsis V.
Multi-Care Mgmt. Inc. 97 F.3d 876, 886 {b Cir. 1996)). InKocsis the Sixth Circuit,
echoing other courts, listed various factorscemsider in which an employment action

(111

was materially adverse, including: “ternaition of employment, a demotion evidenced
by a decrease in wage or salary, a lessimdjuished title, a material loss of benefits,
significantly diminished materiaksponsibilities, or other incks that might be unique to
a particular situation.”” Kocsis 97 F.3d at 886 (quotinGrady v. Liberty Nat'l Bank &
Trust, Co, 993 F.2d 132, 18(7th Cir. 1993)).

Upon review of the many actions containeithin plaintiff’'s complaint and brief,
the Court finds that her 2012 terminationtle only event that constitutes an adverse
employment action that is not otherwise phamlly barred. During the course of her
depositions, plaintiff stated during discoyethat she was not always assigned a bad
section of the restaurant, thekte rotated through the restaurkke the other servers, that
she had “good tables” and “bad tables,"wasdl as good and bad sections, and that she
sometimes, but not always, wexk “banquets” [Doc. 29-t 166:17-1676]. Although
plaintiff could not remember whether she wdshift leader” in 2011, plaintiff testified
that she had served as aftsleader once or twicea month from 2008-2012. As

evidenced by plaintiff's statemes) then, the majority of plaiiff's complairts in this

regard are examples of mere inconveniemncedight alterations of responsibilities which
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defendant has submitted are common fwaat defendant’s restaurastgeDoc. 29-1 at
21-23]. Although plaintiff refeences the fact that she ynhave lost money on these
occasions, plaintiff's statemenand defendant’s evidence lbohdicate that a server’s
earnings would vary from shift to shift. dtiff has not presented evidence that these
discrepancies were related to discriminatiotnea than the nature of her employment.
While plaintiff argues that she was not péted to use her cellular phone, stand at the
host stand, or other activitieghen Ms. Dixon was workingplaintiff has not argued or
presented evidence showingathany of these actions mstitute a material loss of
benefits. Accordingly, the Court finds thplaintiff's termination is the only adverse
action for the purposes of heisparate treatment claim.
2. Defendant’s Proffered Reason and Pretext

Assuming plaintiff could establish hernima facie case of discrimination regarding
her termination, the Court concludes tdafendant is nonetreds entitled to summary
judgment on plaintiff's disparate treatmesiim because it has proffered a legitimate,
non-discriminatory reason for her terminatiord gotaintiff has failed to create a genuine
issue of material fact as to prete@ee Ladd v. Grand Trunk W. R.R., Jii&2 F.3d 495,
502 (6th Cir. 2009) (noting that court neeckt address prima facie issue where plaintiff
fails to establish pretext)Defendant has argued that pldirgiinability to get along with
her co-workers and supervisors was the bfsider termination, as evidenced by the
recordings in the Manager’s gpthe altercation that occuden January 72012, as well

as the deposition testimony of Mr. Smith. r.Mbmith testified that he had previously

19



spoken with plainff about getting along h&er with her co-workers, about how her
behavior was affecting other co-workers’ merhance, and that héehavior could lead
to her termination [Doc. 29-8 at 35:7-16Fee Viergutz v. Lucent Techs., Ji€7/5 F.
App’x 482, 484 (6th Cir. 2010fholding that employee’poor reputation for getting
along with others was legitimateason for not hiring employeejee, e.g. McShane v.
U.S. Attorney Gen686 F.3d 779, 792 {th Cir. 2005) (holdinghat not getting along
well with others was a legitimate, non-disematory reason for termination). Because
defendant has proffered a noneatiminatory reason for her temation, the burden shifts
to plaintiff to produceevidence of pretextSee Chattman v.oho Tenax Am., Inc686
F.3d 339, 349 (6tiTir. 2012).

“[A] plaintiff can establit pretext by showing ‘(1) thahe proffered reasons had
no basign fact, (2) that the proffered reasons did aotually motivate his [discipline], or
(3) that they werénsufficientto motivate discharge.”ld. (quotingManzer 29 F.3d at
1084). “The third category of pretext c@sis of evidence that other employees,
particularly employees outside the protectea$s] were not discipked even though they
engaged in substantially idecdl conduct to that which themployer contends motivated
its discipline of the plaintiff.” 1d. (citation omitted). In examing pretext, it is not
required that “the decisional process usedhsy employer be optimal or that it left no
stone unturned. Rather, the key inquirywikether the employer made a reasonably
informed and considereckdision before taking an adverse employment acti@miith v.

Chrysler Corp, 155 F.3d 799, 80{Gth Cir. 1998).
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In this case, plaintiff has presentedewadence that would create a genuine issue
of material fact as to whether defendawdyticularly Mr. Smith, actually believed that
defendant did not get along waeillith others and that this caused a disruption in the
restaurant, based on the statements of plaintiff's co-server who heard defendant arguing
in front of customers on January 7, 2012wedl as the entries in the Manager’s Log.
See id. (“[ljln order for an employes proffered non-discriminatory basis for its
employment action to be considdrhonestly held, the employ@ust be able to establish
its reasonable reliance on the particularizects that were before it at the time the
decision was made.”). Although plaintiff sulenthat she does not i@g with the entries
in the Manager’s Log, she has sutted no “proof to the contrary.fd. As to the third
form of pretext, plaintiff has submittedtable of employee conduct which she claims
took place during the course of her eaywhent and for which employees were not
terminated, through which shegaes that plaintiff's failure tget along with others was
insufficient to justify her terminationSeeDoc. 37-1 at 12-13].In doing so, however,
plaintiff does not identify another similg situated employee who engaged in
“substantially identical conductésulting in her terminationChattman 686 F.3d at 349.
To the extent plaintiff points to Mr. Gibsortieeatment as evidence pfetext, as he was
not terminated after the January 7, 201@dant, defendant submitted evidence showing
that Mr. Gibson had not beesmployed as long as plaiffifidid not have as strong a
reputation for not getting alongith others, and was eventlyaterminated for disrupting

the work environment, so that the two are similarly situated [Docs. 29-5 at § 15; 29-8
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at 42:1-43:6]. Accordingly, the Court findsat plaintiff has not created a genuine issue
of material fact as to pretext, ardkfendant is entitled tsummary judgment on
plaintiff's disparate treatment claim.

B. Hostile Work Environment

Defendant also argues that plaintiff mesented no evidence showing that she
was subject to a hostile working environment based on her religion, national origin,
gender, or age. It is well settled thatle VIl protects empyees from a “workplace
permeated with discriminatomgtimidation, ridicule, and induthat is sufficiently severe
or pervasive to alter the conditions of thietim’'s employment and create an abusive
working environment.” Barrett v. Whirlpool Corp.556 F.3d 502, 514 (6th Cir. 2009)
(quotingHarris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)). To prove a hostile work
environment claim based on harassment by a dawpa plaintiff musestablish that: (1)
she was a member of the protected s5la®) she was subjected to unwelcome
harassment; (3) the harassment was basecavnprotected characteristic; (4) the
harassment had the effect of unreasonatigrfering with herwork performance and
created an objectively intimitlag, hostile, or offensive wk environment; and (5) the
employer knew or should hakaown of the alleged harament and failed to implement
prompt and appropriate corrective actiddee Blankenship v. Parke Care Ctrs., 1423
F.3d 868, 872 (6th Cir. 1997ge alsdBourini v. Bridgestone/Firestone North Am. Tire,
LLC, 136 F. App’'x 747, 750 (6th Cir. 2005) (applyingDonnell Douglasramework to

claim of religious discrimination)Crawford v. Medina Gen. Hos®6 F.3d 830, 834-35
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(6th Cir. 1996) (analyzing stile work environment clainn context of the ADEA).
This standard is “markedly differentfrom the one applied to harassment by
supervisors.Blankenship 123 F.3d at 873. Uier this standard, “the employer can be
liable only if its response manifests indifferenar unreasonableness in light of the facts
the employer knew or should have knowmd:

With regard to the fourtlelement, the plaintiff musthow that tB conduct was
“severe or pervasive enough toeate an environment thatreasonable person would
find hostile or abusive and the victim musibjectively regardhat environment as
abusive.” Bowman v. Shawnee State Uni220 F.3d 456, 463 (6th Cir. 2000).
Alternatively stated, the plaiiff must show that the environment was both objectively
and subjectively hostile; that is, the conducswsavere or pervasive enough to create an
environment that a reasonalperson would find hostile oabusive, and the victim
subjectively regarded the vwronment as abusiveThornton v. Fed. Express Cosf30
F.3d 451, 455 (6th Ci2008). In order to evaluate treéement, the court must consider
all of the circumstances, including the duency of the discrimatory conduct; the
severity of the conduct; whether it is phydigahreatening or hmniliating, or a mere
offensive utterance; and whether it urs@aably interferes with an employee’s
performance.ld. The conduct complained of “must be extreme to amount to a change in
the terms and conditions of employmeridragher v. City of Boca Ratpb24 U.S. 775,

788 (1998), and “simple teasing . . . offhand comments, and isolated incidents (unless

extremely serious) will not amount to discriratory changes in ¢hterms and conditions
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of employment.” Id. (quotations omitted). A work emanment viewed in its totality
may satisfy the standard of an abusive wamkironment, even if no single episode rises
to the level of a hostile work environmewilliams v. Gen. Motors Corpl87 F.3d 553,
564 (6th Cir. 1999).

1. Religion and National Origin

Turning first to plaintiff's argumentshat a hostile work environment existed
because of her religion andfoational origin, the only statments or comments plaintiff
attributes to her religion are the 2010 int#i@ens she had with co-workers who invited
her to attend church or church activitieshathem and Ms. Dixors April 2011 comment
that she did not like Jewish people and aatalling plaintiff a “stupid Jew.” Defendant
argues that these comments are time-baretlare not part of any continuous activity.
In addition, defendant argues that thers baen no evidenceahthe comments were
pervasive or severe enough so asotiibute to a hostile wk environment.

As previously discussed, absent evickerof a confiuing violation, plaintiff's
claims pre-dating June 17, 2011 are time lhrr@laintiff does not dispute that there
were no disparaging remarks maeto plaintiff's religion aftethis date. To the extent
plaintiff attempts to argue thdahe other actions taken by Dixone. allowing other
servers to sit at the restaurdoatr and watch television, hatig servers with their duties,

and the like, are evidence of &ngoing continuous series dfscriminatory acts,” these

3 Although the Court views the evidence inlight most favorable to the plaintiff,
defendant notes that Ms. Dixon denies ever n@kinis comment, and that none of defendant’s
other employees recall hearing tbmmment [Doc. 30 at 11 n.20].
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actions, which plaintiff alleges occurred withime limitations periodgdo not evidence a
“continuing violation” which would permitansideration of the time-barred comments.

Id. at 376. In particular, th€ourt notes that plaintiff l&anot shown thesacts to be
“sufficiently similar or related to the time-barred actsl’ at 377, given that there has

been no evidence presented tbatvers were treated differently on the basis of religion,

nor any evidence that these episodes were pervasive or severe. Thus, the Court finds that
there was no “act contributing to [plaintiff'sligion-based claim] whin the filing period

" Morgan 536 U.S. at 117.Even if these comments wad be considered in
determining whether a hostile vkoenvironment existed, the Court notes that, at most,
these remarks are isolated ashal not rise to the requisite level of severity, under the
relevant case law, to support plaintiff's claingee Hussein v. Highgate Hotdl26 F.
App’x 256, 268-69 (6th Cir2005) (noting that offhand acaments and isolated remarks
regarding employee’s ethiitig could not create a htile work environment).

The Court reaches a sinmlaonclusion with regardo plaintiff's hostile work
environment claim based on her nationatigin, that is, her Hungarian and
Czechoslovakian descent. In this regaaintiff submits that she was often called a
“Yankee” or “damn Yankee” by her co-wars, including Mr.Smith, which occurred
from 2009-2012. Similarly, platiff points to the fact that she was asked to say certain
words because of her accenattBhe was referred to as “Néterk,” and that several co-

workers claimed she was inettmafia, as evidence of tra@sment. Initially, the Court

notes that plaintiff has submitteno evidence that thesensments bear any connection to
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her Hungarian/Czechoslovakiansdent, so that these comn®zrbuld be sd to have
been made “based on” her national origBlankenship123 F.3d at 872. In fact, there is
no evidence that any of phiff's co-workers were awaref or knew albut plaintiff's
heritage, other than plaintiff'statements during gesitions that she had told Ms. Dixon
of her Czechoslovakian and Rigarian descent, further dimshing the possibility that
these comments were based on her ethnicgraaokd. It appearthat these comments,
and plaintiff's reliance upon them to sustaim dlaim, would be more relevant in relation
to plaintiff's original claim that shewas discriminated against because she was
“Northern,” as she is origally from New York BeeDoc. 1 { 5], rathethan to the claim
presently before the CouttSimilarly, the Court notes thataintiff has not presented any
evidence to create a triable issafefact that, to the extent her accent was the source of
disparaging remarks, any accent was comtetd her Czechosloken or Hungarian
background.Cf. Berke v. Ohio Dep’t of Pub. Welfa®28 F.2d 980, 9B(6th Cir. 1980)
(affirming finding of discrimination whereplaintiff, who was born in Poland and
emigrated to the United States, had sheha was denied two positions based on her
accent, “which flowed fronher national origin”).

As to the fourth factorjn considering the severitgr pervasiveness of these

comments, even whensaving all inferences in her famoplaintiff has failed to create

* The Court notes, however, that, to the exf#aintiff's response attempts to revive her
claim that she was discriminated against becatsewas from New York, this claim would be
insufficient under Title VII's provisions protenty against discrimination on the basis of national
origin. See Espinoza v. Farah Mfg. Co., Ind14 U.S. 86, 88 (1973ndting generally that
national origin “refers to the country where a person was born, or, more broadly, the country
from which his or her ancestors came”).
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an issue of triable fact as to whetlereasonable person would find these comments
offensive to someone of Hungami or Czechoslovakian descagit/en that there has been
no evidence connecting these remarks with lrexitage. Nor has plaintiff argued or
presented sufficient evidence that any adsi comments interfatewith her ability to
perform her job dutiesCrawford, 96 F.3d at 835,

Because she cannot shovattithe comments regarding her religion or national
origin created an objectively hostile wodavironment, summary judgment will be
granted as to plaintiff's hostile work en@nment claims baseon religion or national
origin.

2. Age

Plaintiff also argues that she was subjec hostile work environment because of
her age. In support of her position, ptafnsubmits that betwae 2011 up through her
termination in 2012 Mr. Smith referred faaintiff as “old lady,” and that on other
occasions various co-workers made commetdaing plaintiff was too old for the job,
was too old for the restaurant business, at #he could not keegp with the younger
servers. In addition, plaintiff contendsatiVis. Dixon would hangut withthe younger
workers but would never tallo plaintiff, that she wouldjive younger servers preferred

tables, let them stay late, and let them lemv@urchase beer aragarettes. In other

® |n addition, the Court finds that, everewing these comments in light of the other
alleged conditions of employment, that is, resce less favorable treatment than her co-
workers, plaintiff has not shown a factual question as to whether she was harassed because of her
national origin under th&otality of the circumstances” because she has not presented evidence
that any such treatment was based on her protected charactevistimams v. Gen. Motors
Corp, 187 F.3d 553, 564 (6th Cir. 1999).

27



words, plaintiff submits, Ms. Dixon would Igbunger servers “getway with a lot of
stuff” [Doc. 37-1 at 29]. Defendant submits that plaintiff cansiodw that any such
conduct or comments were severe or peveasnough to present a triable question of
fact, and cannot show that defendant itekal reason to know of any such comments.
Upon review of theevidence of record related maintiff's claim of age-based
harassment, the Court concludes that plaintif iat created a genuine issue of fact as to
her age-based hostile environment clainfurning first to the comments made by
plaintiff's co-workers, plaintiff has not gued that such remarks were anything beyond
the occasional offhand commettiat is not prohibitedunder the ADEA, as they
constitute “mere offensive utterances” apposed to physids threatening or

humiliating conduct or remarksSee Crawford96 F.3d at 836 (finding that comments,

1113 m

such as “old people shoulse seen and not hard,” was not enough to create a hostile
working environment). These remarks are ffisient, under the case law, to meet the
objective requirement of offensiveness. miarly, as to the comments made by Mr.
Smith, as plaintiff's supervisor, plaintiff Banot presented evidence indicating that any
such comments gave rise to anemjvely hostile work environment.

Instead, analyzing plaintiff's claims @ge-related commeniis conjunction with

plaintiff's claims about the mistreatment asttier comments she suféel at the hands of
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Ms. Dixon and otherS,the Court finds plaintiff's ccumstances and arguments are
similar to the plaintiff inCrawford In that case, the plaiff had been employed at a
hospital for several years when a new suigervwas hired, after which the plaintiff
began to complain about the work environm@articularly the actions and comments of
her new supervisor.ld. at 832. The plaintiff based hellegations of a hostile work
environment on various comments about agmesof which were made in her presence,
some of which she had heard from co-woskeand also argued that the office was
divided between those who weralet and those who were youngdd. The plaintiff
also argued that the older workers were not included in anything, whether it be office
parties or changes to office policyd. at 833. In addition, there was evidence that the
plaintiff was also known to argue with othe/ounger co-workers. In affirming the
district court’s grant of summary judgment, the Sixth Circuit noted:

Unquestionably, there was hostilitgnd abusiveness in this working

environment, but the evidence suggektt the atmosphere stemmed from

a simple clash of personalities. In angel there is anbsence of evidence

that it stemmed from a dislike of peoieer a particular age. Indeed, many

of the comments that [gintiff] asserts were age-based were, in reality,

neutral . . . it is [plaintifff who snply assumes, ihout objectively

articulable support, that when shesaiasulted with age-neutral insults, it

wasbecause ofier age.

Along those same lines, we think itgatent that we must entirely discount

the plaintiff's complaints insofar alsey focus on coworkers having parties

without inviting her, or coworkers being surlyor impolite. Even if
coworkers failed tonvite her to partiebecauseshe was over 55, it seems

® For example, in her response plaintiff emthat Ms. Dixon would comment to other
employees that she did not like plaintiff, thae dtated the plaintiff,red that she “couldn’t stand
her guts” [Doc. 37-11 at 173], and that on @mueasion, a younger server cursed at plaintiff
[Doc. 37-1 at 7].
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obvious that the ADEA was not imded to remedy minor social slights
and the resulting hurt feelings.

Id. at 836;see also250 F. App’x 120, 129 (6th Cir.0B7) (finding that incidents of
laughing and teasing handigegal individual did not satisfy the standard for a hostile
work environment under Michigan law, wh mirrored Title VII, “because they
evidence[d] mere personal dislike and constftlj mere teasing that [did] not establish
an actionable hostile work environment”).

In this case, the evidenpeesented shows that plaifitaind Ms. Dixon did not get
along, and that plaintiff di not always get along well with all of her co-workéré\s a
result, Ms. Dixon may have interacted morghwplaintiff’'s co-workes, the majority of
whom were younger. Ms. Dixomay have been more willing to help them during the
course of a shift than she wasgling to help plaintiff. Ms Dixon may have talked about
plaintiff and expressed her dislike about her to co-worke®aintiff, however, has not
presented any evidence thae thasis for this differentialgatment was age, rather than
personal animosity. In additiomhile plaintiff cites to nurarous examples in which Ms.

Dixon permitted younger eworkers to engage in concluthat may have violated

’ Although plaintiff submitted an affidavit iresponse to plaintiff's motion that she was
not “difficult to work with” and she “got along with her co-wars,” the Cournotes humerous
references in her deposition testimony where she noted disputes with her co-workers, in addition
to the records contained in the Manager's L&ge United States ex rel. Compton v. Midwest
Specialtiesinc., 142 F.3d 296, 303 (6th Cir. 1998) (“[ARrty cannot avoid summary judgment
through the introduction of selesving affidavits that contthct prior sworn testimony.”).

® The Court notes, however, dsfendant argues, that the jotity of the statements
plaintiff claims are attributde to Ms. Dixon may not defeatummary judgment as they are
based on inadmissible hearsay from co-work&seFed. R. Civ. P. 56(c)(2) (noting that party
could object to material that maot be presented a form thabwid be admissible in evidence).
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company policy, plaintiff hasiot argued that hattempted to engage in the same
conduct, or, as previously discussed, tha ags the basis for thdisparity. Similarly,
plaintiff has not shown that the actionedims complained of from other co-workers,

curse words, serving tables that were meabgtserviced by plaintiff, or similar actions,
bore any connection to her age. Given the Supreme Court’'s caution against turning
employment discrimination lawstm a “general civility code,Faragher, 524 U.S. at

788, the Court finds that summary judgméntproper as to plaintiff's hostile work
environment claim as it relates to her agthout discussing whether defendant knew of

the conduct or had an oblig@n to take corrective actioh.

Accordingly, considering plaintiff's alggtions with respect to each protected
class of which she was a member individualtg under the totality dhe circumstances,
the Court finds that defendaistentitled to summary judgmeaon plaintiff's hostile work
environment claim.

C. Retaliation

Defendant also moves for summary judgnento plaintiff's claims of retaliation.
Specifically, defendant argues tltlaére is no genuinissue of material fact as to whether
plaintiff engaged in protectedctivity under Title VII or the ADEA, as the letters and

emails do not complain of any harassmemsigllaon a protected characteristic. Defendant

® The Court reaches the sanmclusion with regard to plaintiff's claim of a hostile work
environment based on her sex. In her respoto defendant’'s main, plaintiff offers no
offensive remarks or other comments to support a claim of a hostile work environment, nor
presents any separate argumemtgieing to this claim. To thextent that plaitiff argues that
she was subjected to less preféigdnreatment because of hemger, the Court applies the same
analysis as previously discussaad finds that platiff has not shown thaher gender was the
basis for any of Ms. Dixon’s asther co-workers’ conduct.
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also argues that there is no evidence of aataumsnection. Plaintiff argues that she can
establish a causal connection given thesel proximity between her final emails
regarding Ms. Dixon and herrteination. In addition, @intiff argues that Dixon’s
actions of subjecting her tove®e and pervasive harassmaifter her reports constitute
sufficient evidence to deht summary judgment.

Both Title VII and theADEA prohibit retaliation aginst an employee who has
opposed an unlawful employment practice or “h@mde a charge, testified, assisted or
participated in any manner” in an investign, proceeding, haag or litigation. 42
U.S.C. 8§ 2000e-3(a); 29 U.S.€.623(d). To establish a prarfacie case of retaliation,
plaintiff must prove that: (13he engaged in an activitygtected by Title VII or the
ADEA; (2) her exercise of protected righwas known to defelant; (3) defendant
thereafter took an adverse gilmyment action against her, sine was subjected to severe
or pervasive retaliatory harassment by a stiper; and (4) theravas a causal connection
between the protected activity and the adgeemployment action or harassment.
Blizzard v. Maion Tech. Coll, 698 F.3d 275, 288 (6th Cir. 201torris v. Oldham
Cnty. Fiscal Court201 F.3d 784, 792 (6th Cir. 2000A plaintiff asserting such a claim
must prove that she took an overt standresjauspected illegal discriminatory action to
establish that she engaged in a protected activiBlizzard 698 F.3d at 288. “An
employee ‘may not invoke the protections tbE Act by making a vague charge of
discrimination.” Id. (quoting Fox v. Eagle Distrib. C.510 F.3d 587, 591 (6th Cir.

2007)).
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“Courts analyzing retaliation claims apply thdcDonnell Douglas/Burdine
framework of shifting burdensf production and proof.”Dixon v. Gonzales481 F.3d
324, 333 (6th Cir. 2007) (citation omitted). d"Bstablish a causal connection, a plaintiff
must proffer evidence fficient to raise the inferencedhher protected activity was the
likely reason for the adverse actionDixon, 481 F.3d at 333 (internal quotation marks
and citations omitted).

Where an adverse employment actiomuws very close in time after an

employer learns of a protected actiyisuch temporal proximity between

the events is significant enough ftwonstitute evidence of a causal

connection for the purposed satisfying a prima facie case of retaliation.

But where some time elaps between when the employer learns of a

protected activity and the subsegueadverse employment action, the

employee must couple temporal opimity with other evidence of

retaliatory conduct testablish causality.
Mickey v. Zeidler Tool & Die Cp516 F.3d 516, 525 (6th ICi2008) (finding plaintiff
met prima facie case where plaintiff wasetl on same day employer learned of EEOC
charge). Should a plaintiff saeed in making out a primfacie case, “the burden of
production of evidence sh&f to the employer to tculate some legitimate,
nondiscriminatory reason for its actiondMorris, 201 F.3d at 792-9@nternal quotation
marks and citation omitted). If defendantsessfully produces suehlegitimate reason,
then the burden of productiorturns to the plaiiff to demonstrate by a preponderance
of the evidence thahe proffered reason was a m@retext for discrimination.Fuhr v.
Hazel Park Sch. Dist710 F.3d 668, 675 (6th Cir. 2013).

In this case, the only correspondenehich could qualify as engaging in a

protected activity is in her $mber 2009 letter to a corbe officer of defendant [Doc.
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29-15]. In the letter, plairffiwrites that ‘[tjhere have beeseveral instances where [Ms.
Dixon] has scolded female @hoyees for the littlest thinggnd praised the male servers
for incompetence”Ifl. at 3]. The Court finds that reging that male employees were
being treated differently than female conkers could qualify as protected activity,
viewing the evidence in a light most favorable to plaintBee Blizzard698 F.3d at 288-

89 (finding that oral complaints of beirtgeated differently than younger employees
could qualify as protected activityyee, e.g. McKinley v. Skyline Chili, In&34 F.
App’x 461, 467 (6th Cir. 2013) (citing tBlizzardand finding that plaatiff's statements
that younger and male counterparts werebhaig held as accountable as she was could
constitute protected activity). €hCourt finds, however, that the extent plaintiff relies
upon her termination as an “adverse employment action,” plaintiff failed to present any
evidence of a causal connectitime fourth element for a retation claim, particularly in
light of the fact that she ganot terminated until Januar@ 2, more than two years after
the email was sent. To thetert that plaintiff argues that Ms. Dixon’s treatment of
plaintiff was “retaliatory harassment” by supervisor, the Court finds this argument
insufficient as well. As previgsly discussed, plaintiff haggesented no evidence that Ms.

Dixon’s treatment of the plaintiff was severe pervasive so as tonstitute the type of
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harassment barred by Title VII tre ADEA, nor is there evahce of a causal connection
to support this variatn of plaintiff’s claim®®

With regard to the remaining letteradaemails plaintiff sent to managers, the
Court finds that none of these communicatioas be said to constitian “overt stand
against suspected illegal discriminatory actisn”as to be protecteattivity within the
meaning of the statutesBlizzard 698 F.3d at 288. Although plaintiff occasionally
references the terms “discimation” and “hostileenvironment,” neither of these terms
are associated with any allegationsatthMs. Dixon or another employee was
discriminating on the basis of gender, agdigi@n, or national origin. At most, these
communications indicate plaintiff's disagreamevith Ms. Dixon’s leadership, plaintiff's
reports of co-workers’ conducty her general feelings dfls. Dixon, evidencing their
personal animosity with one anothether than illegal discrimination.See Booker v.
Brown & WilliamsonTobacco Co., In¢879 F.2d 1304, 1313-14tf6Cir. 1989) (finding
that letter questioning the correctness afdecision made by employer, disputing
employer’s position with regard to plaintiff®onduct, and vague atge of “ethnocism”

insufficient to constitute protected activit\gee also Manstra v. Norfolk S. Carlo.

19 In addition, and as refareed by defendant in its bfjeMs. Dixon would not likely
qualify as a “supervisor” for retaliatory harassmeurposes in light of the Supreme Court’s
opinion inVance v. Ball State Universjt§33 S.Ct. 2434 (2013), which held that an employer’s
vicarious liability for unlawful harassmentorily when the employer has empowered that
employee to take tangible employment actions against the vicémio effect a significant
change in employment statusuch as hiring, firing, failing tgoromote, reassignment with
significantly different responsibilities, or a decision causing a fsxgmit change in benefitsid.
There has been no evidence prdgsd that Ms. Dixon was empowered to take any of these
actions. The Court need not decide this issueghiewy to determine that defendant is entitled to
summary judgment on its retaliation claims.
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3:10-CV-166, 2012 WL 105%®, at *11 (E.D. Tenn. Mar28, 2012) (finding that
plaintiff's complaints about the “harsh” or “condescendingdnner in whib supervisor
spoke to her and other complaiof unfair or harsh treaent did not constitute protected
activity). Notably, in the ligers preceding her January, D12 termination, plaintiff

does not employ the terms “harassment,” “disgration,” nor discuss how she or any of
her co-workers were being tted differently based upon some protected characteristic.
Accordingly, the Court concludes that plafihtias not created a genuine issue of material
fact as to her claims of retaliation and suanynjudgment will be granted in defendant’s
favor
D. State Law Claims

Plaintiff alleges numerous violations ®&nnessee statutory law as well as state
tort claims. The Court’'s analysis of plaffis federal civil rights and Title VII claims,
however, effectively disposes those claimsvbich this Court has original jurisdiction.
While the Court has broad distmn under 28 U.S.C. § 1367(c)(® dismiss or to retain
jurisdiction over pendent state law claims untterse circumstances, “the usual course is
for the district court to dismiss the state-lalaims without prejudice if all federal claims

are disposed of on summary judgmenthacker v. Lawrence Cniyl82 F. App’x 464,

472 (6th Cir. 2006) (quotinBrandenburg 253 F.3d 891, 90(@®th Cir. 2001)). See, e.g.,

1 Even if plaintiff could prove a primaatie case of retaliationthe Court notes that
defendant has proffered a legitimaeason for her termination, and, as previously discussed with
respect to her disparate treatmelaim, plaintiff has not createdgenuine issue of material fact
as to pretext. See Chen v. Dow Chem. C680 F.3d 394, 402 (6th Cir. 2009) (affirming
summary judgment where plaifitiailed to show genuine issud fact as to pretext).
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Jackson v. Town of Caryville, TenmNos. 3:10-CV-153, 3:10-CV-240, 2011 WL
5143057, at *10 (E.D. Tenn. O@8, 2011). Thus, pursuant$1367(c), in the exercise
of its discretion and in the interests ofnuty, the Court will decline to exercise
continuing “pendent” orsupplemental jurisdiction over plaintiff's remaining state law
claims. 28 U.S.C. § 1367(d)nited Mine Workers of Am. v. Gibi283 U.S. 715, 725-
26 (1966);Brandenburg 253 F.3d at 900 As no compelling factsupport this Court’s
continued jurisdiction oplaintiff's remaining state lawlaims, those will be dismissed.
IV.  Conclusion

For the reasons stated herein, defatidaVotion for Summey Judgment [Doc.
29] will be GRANTED to the extent that the Courhfls summary judgment in favor of
defendant appropriate as tbh af plaintiff's federal discnmination claims. Plaintiff's
federal causes of action will lbdismissed with prejudice plaintiff's state causes of
action will bedismissed without prejudice and this case will belosed

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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